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OFFICERS  OF  THE  AMERICAN  BAR  ASSOCIATION,  1910-1911. 

'  *  PRESIDENT 

,     *    EDGA|t  H.  Farrar,  New  Orleans,  La. 

■4  

Jg^  ^     •  SECRETARY  ^ 

George  Whitelock,  Baltimore,  Md. 

ASSISTANT   SECRETARY 

W.  Thomas  Kemp,  Baltimore,  Md. 

TREASURER 

Frederick  E.  Wadhams,  Albany,  N.  Y. 

VICE  PRESIDENT   FOR  WASHINGTON 

W.  A.  Peters,  Seattle 

MEMBER  OF  GENERAL  COUNCIL  FOR  WASHINGTON 

Chas.  E.  Shepard,  Seattle. 

LOCAL  COUNCIL 

William  A.  Huneke,  Spokane 


OFFICEBS 


WASHINGTON  STATE  BAR  ASSOCIATION. 

President C.  W.  Howard,  Bellingham 

Secretary C.  Will  Shaffer,  Olympia 

Treasurer Arthur  Remington,  Olympia 

DELEGATES  TO  AMERICAN  BAR  ASSOCIATION. 

Chas.  E.  Shepard .     Seattle 

B.  S.  Grosscup Tacoma 

George  Turner Spokane 


STANDING  COMMITTEES. 

EXECUTIVE. 

C.   W.    Howard,   ex   officio Bellingham. 

C.  Will   Shaffer,  ex  officio Olympia- 

W.   T.    Dovell Seattle. 

John    A.    Kellogg Bellingham. 

Lester    P.    Edge Spokane. 

B.  W.  Coiner Tacoma. 

John    C.    Higgins Seattle. 

MEMBERSHIP. 

p.  M.  Dewart Spokane. 

Howard  Hathaway Everett. 

Fred    Parker North  Yakima. 

R.  L.  McCrosky Colfax. 

M.   P.   Hurd Mt.  Vernon. 

Donald   McMaster Vancouver. 

Richard   W.   Nuzum Spokane. 

Frank   Reeves Wenatchee. 

Everett    Smith  .        .        .        .         .        .        .  Walla  Walla. 

GRIEVANCE. 

Lin  H.  Hadley Bellingham. 

J.  B.  Bridges Aberdeen. 

James   M.   Ashton Tacoma. 

Frank    T.    Post Spokane. 

Howard    Cosgrove Seattle. 


4  Standing     Committbes 

amendment  of  law. 

'WQl    G.   Graves Spokane. 

A.   G.   Avery Spokane. 

Creo.  A.  Joiner Mt.  Vernon. 

J.    E.    Frost Olympia. 

Tied  W.  Neal Bellingham. 


JUDICIARY  AND  JUDICIAI    \DMINI8TRATI0N. 

E.  C.  Hughes Seattle 


Iff.  A,  Langhome 
Oscar  Cain 
CSeorge  E.  Wright 
J»  E.  Horan 


Tacoma. 
Spokane. 
Seattle. 
Everett. 


UNIFORM  STATE  LAWS. 


B.  S.  Grosscup 
D.  H.  Carey    . 
Seahury  Merritt 
Ira   Bronson 
W.  J.  Griswold 


Tacoma. 

Colville. 

Spokane. 

Seattle. 

Bellingham. 


LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAR. 

^ofan  T.  Condon Seattle. 


H.  M.  White  . 
Francis   A.    Garrecht 
W.  P.  Bell 
J^ames  B  Murphy    . 


-C.   H.    Hanford 
S.  H.  Piles 
W.   L.   Jones   . 
Creorge  Donworth 
Poindexter 


FEDERAL  LEGISLATION 


Bellingham. 
Walla  Walla. 
Everett. 
Seattle. 


Seattle. 

Seattle. 

North   fakima. 

Seattle. 

Spokane. 


PUBLICATIONS. 


'Frederick  V.  Brown 
C  Will   Shaffer 
O.  C.  Gaston  . 
Arthur  Remington  . 
H.  L.  Parr 


Seattle. 

Olympia. 

Everett. 

Olympia. 

Olympia. 


_  _  I 

State    Bab    Association 


LEGISLATIVE. 


C.    W.    Dorr    . 
P.   C.   Sullivan 
Curtis  E.  Abrams 
Ira  P.   Englefaart 
C.  Will  Shaffer 


C.   C.  Gos6 
E    G.   Macdonald 
George    Rummens 
C.   O.   Bates     . 
O.   B.   Rupp     . 


John   Arthur 
T.  D.  Rockwell 
Sol   Smith 


« 


NOMINATIONS. 


OBITUARIES 


Seattle. 
Seattle. 
'Bellinghi 
North  Yakinuu 
Olympia. 


Walla  Walla. 

Spokane. 

Seattle. 

Tacoma. 

Seattle. 


Seattle. 
Olympia. 
South  BencL 


SPECIAL    COMMITTEES. 

REVISION   OF  JUDICIAL  SYSTEM. 

Jeremiah  Neterer 

Richard    S?xe    Jones 

Walter   Christian 

W.    R.    Gay 

John   R.    Mitchell 


Bellingham. 

Seattle. 

Tacoma. 

Seattle. 

Olympia. 


STATE  OF  WASHINGTON,) 

County  of  Whatcom.         ) 


SS. 


I,  C.  W.  Howard,  do  hereby  certify  that  I  am  the  duly 

elected,  qualified  and  acting  President  of  the  Washington  State 

Bar  Association;  that  the  three  foregoing  pages  contain  the 

names  of  the  respective  coipmittecs,  together  with  the  names 

of  the  various  members  of  such  Association  by  me  appointed 

on  such  committees,  the  first  named  on  each  committee  to  be 

the  chairman  thereof. 

Dated  'at  Bellingham,  Washington,  this  the  17th  day  of 
December,  1910. 

C.  W.  Howard,  President. 


MEMBERSHIP   1910 


Abel,  A.  il Aberdeen 

Abel,   W.   H Montesano 

Abbott,  W.  H BelHngham 

Abrams,  J.  B Bellingham 

Abrams,  C.  E Bellingham 

Adams,  E.  J Seattle 

Adams,  J.   B Tieavenworth 

Albertson,  R.   B Seattle 

Alderson,   Tom Seattle 

Alexander,  J.   B Seattle 

Alston,   C.   G Everett 

Anders,  Will  H Olympia 

Anderson,   A.    A Seattle 

Amtson,  Anthony   N Tacoma 

Arthur,  John Seattle 

Ashton,  Jas.  M Tacoma 

Askren,   Wm.    D Tacoma 

Atkinson,  J.  D Seattle 

Aust,   Geo.   F Seattle 

Avery,  A.  G Spokane 

Ballinger,   Harry Seattle 

Ballinger,   R.    A Seattle 

Barf,  W.   H Seattle 

Barnes,   John   G Waterman 

Bamey,   C.  R Seattle 

Barry,   A.   W Riverside 

Bartleson,  Chas.  J Spokane 

Bates,  C.  O Tacoma 

Battle,   Alfred Seattle 

Bausman,   Frederick Seattle 
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Baxter,   Chauncey   L. . Seattle 

Beachy  H.  C Bellingham 

Beals,  Walter  B Seattle 

Beatty,  W.  H Seattle 

Uebb,  Wm.  B Seattle 

Beck,  W.  T Republic 

Bebbe,  Albert  H Seattle 

Bell,  Ralph   C Everett 

Bell,  W.  P Everett 

Bell,  A.  B Tacoma 

Bennett,  Burton  E Seattle 

Birdsall,  Wm.  T Spokane 

Bixby,  Frank Lynden 

Black,  W.  W Everett 

Blaine,  E.  F Seattle 

Blake,  Henry  F Seattle 

Blattner,  F.  S • Tacomc^ 

Bonner,  E.   E Aberdeen 

Bonner,  W.   W Aberdeen 

Booth,  Robt.  F Seattle 

Bostwick,   S.   A Everett 

Bradford,   James   E Seattle 

Brady,    Edward Seattle 

Brandt,   Emil   J Seattle 

Brawley,   Augustus Mt.   Vernon 

Brents,  Thos.  H Walla  Walla 

Bridges,  J.   B Aberdeen 

Brockway,  E.   B Tacoma 

Bronson,  Ira * Seattle 

Brooks,  J.  W Walla  Walla 

Brown,  Ed.  J Seattle 

Brown,  L.  Frank Seattle 

Brown,  O.  P Bellingham 

Brown,  W.  P Bellingham 
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Brown,  F.  V Seattle 

Brownell,  F.  H Seattle 

Bruce,  S.  M. Bellingiiam 

Brueggerhoff,  Wm Seattle 

Bryan,  James  W Bremerton 

Brjson,  Herbert  C Walla  Walla 

Bundy,  E.  W Seattle 

Burke,  Thos Seattle 

Burkey,  C.  P Tacoma 

Burkheimer,  John  E Seattle 

Butler,  Marion  A Seattle 

Buxton,  J.  R Centralia 

Byers,  Ovid  A Seattle 

Cade,  L.  £ Bellingham 

Cain,  Oscar Spokane 

Callihan,  James  P.  C : Hoquiani 

Cameron,  MoncriefFe Seattle 

Campbell,  F Tacoma 

Campbell,  John  A Seattle 

Campbell,  W.  F Hoquiam 

Campbell,  W.  E Hoquiam 

Canfield,  H.  W Spokane 

Cannon,  E.  J Spokane 

Card,  E.  N Tacoma 

Carey,  Daniel  H Colville 

Carkeek,  Vivian  M Seattle 

Carroll,  P.  P Seattle 

Chadwick,  Stephen  J Olympia 

Chapman,  William  O Tacoma 

Cheney,  B.  D Montesano 

Chester,  L.  F Spokane 

Christian,  Walter Tacoma 

Claypool,  C.  E Olympia 

Clementson,  Geo.  H Seattle 
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Clifford,  M.  L .Tacoma 

CHse,  H.  R Seattle 

Coiner,  B.  W Tacoma 

Cole,  Geo.  B Seattle 

Cole,  Irving  T Seattle 

Coleman,  A.  R Pt.  Townsend 

Coleman,  J.  A Everett 

Coleman,  Wilbra Sedro-Woolley 

Condon,  John  T Seattle 

Congleton,  Chas.  E Seattle 

Connor,  E.  O Spokane 

Conovcr,  D.  C Seattle 

Coolev,  H.  D Everett 

Corbin,  A.  N Coupcville 

Cosgrove,  H.  G Seattle 

Craven,  A.  J Belling'ham 

Cross,  A.  Emerson Aberdeen 

Crow,  Denton  M Spokane 

Crow,  Herman  D Olympia 

Cushman,  E.  E Juneau,  Alaska 

Daly,  W.  J, .  .  . Seattle 

Darch,  Wm.  F Goldendale 

Davidson,  J.  B Ellensburg 

Davis,  Allen  S North  Yakima 

Davis,  Robert  M Tacoma 

Dawson,  W.  S Spokane 

Day,  E.  M Bellingham 

Delle,  Lee  C North  Yakima 

Deming,  A.  W Sine 

Denning,  J.  Henry Seattle 

Dentler,  Grant  A Tacoma 

DeSteiguer,  Greo.  E Seattle 

Devers,  R.  A Seattle 

-Dewart,  F.  M Spokane 
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Dilloy,   Wm.   A , .  .  Seattle 

Dobbs,  Chas.  J Seattle 

Donworth,  Geo Seattle 

Dorr,  C.  W Seattle 

Douglas,  J.  F Seattle 

Douglas,  James  H Seattle 

Dovell,  W.  T Seattle 

Dow,  Lorenzo   Tacoma 

Dowd,   Jas.   B Seattle 

Drain,  Dale  D Spokane 

Drain,  James  A Washington,  D.  C. 

rJudlev,  F.   M Seattle 

Dunbar,  R.  O Olympia 

Duryec,  Schuyler Everett 

Earle,  Dan Seattle 

Eastcrdav<  J.  H Tacoma 

Edge,  Lester  P Spokane 

Edsen,  Edward  P Seattle 

Ellis,  O.  G Tacoma 

Emerson,  W.  'M ' Chelan 

Ennnons,  R.  W Seattle 

Englehart,  Ira  P North  Yakima 

Eshchnan,  Carl  D Tacoma 

Eskridge,  Richard  Stevens Seattle 

Fairchild,  H.  A ; Olympia 

Falknor,  A.  J Seattle 

Farrcll,   C.    H Seattle 

Faussett,  R.  J Everett 

Fav,  John  P Seattle 

Featherkile,  D.  W Bellingham 

Field,  H.  H Seattle 

Fisk,  T.  P .Shelton 

Fitch,  J.  F Tacoma 

Fitzpatrick,  John  L Seattle 
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Flett,  W.  H Seattle 

Flood,  Ernest  M Spokane 

Flick,  Edwin  H Seattle 

Fogg,  Edward Tacoma 

FoUmer,  Elmer  S Seattle 

Folsom,  H.  D.,  Jr Seattle 

Force,  H.  C Seattle 

Fonts,  Chas.  M Seattle 

Foutz,  Will  H Dayton 

Frater,  A.  W Seattle 

Frost,  J.  E Olympia 

FuUerton,  Mark  A Olympia 

Fulton,  Walter Seattle 

Garland,  Hugh  A Seattle 

Garrecht,  Francis  A Walla  Walla 

Gaston,  O.   C Everett 

Gay,  W.  R Seattle 

Gephart,  James  M Seattle 

Geraghty,  J.  M Spokane 

Gilbert,  W.  S Spokane 

Gill,  Hi Seattle 

Gilliam,  MitcheH Seattle 

Gleason,  Chas.  S Seattle 

Gnagey,  U.  D Pt.  TowTisend 

Godfrey,  Janic  ;  J Seattle 

Godman,  M.  ?J Seattle 

Gordon,  Carroll    Olympia 

Gorham,  W.   H Seattle 

Gose,  C.  C Walla  Walla 

Gose,  M.  F Olympia 

Graham,  E.  A Aberdeen 

Granger,  H,  T Seattle 

Graves,  Carroll  B Seattle 

Graves,  Will  G Spokane 

Green,  J.  Lindloy Seattle 
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Greene,  Roger  S Seattle 

Greene,  R.  W BelUngham 

Griffiths,  Austin  E Seattle 

Griffiths,  Frank  S Seattle 

Griggs,  H.  S Tacoma 

Grimshaw,  W.  A Wenatchee 

Grinstead,   Loren .    .  .  Seattle 

Griswold,  W.  J Bellingham 

Grosscup,  B.  S Tacoma 

Guie,  E.   H Seattle 

Guie,   J.   A Seattle 

Hadley,  H.  E Seattle 

Hadley,  A.  M Belingham 

Hadley,  L.  H Bellingham 

Haight,  Jas.  A Seattle 

Hall,  Calvin  S Seattle 

Halverstadt,  Dallas  V Seattle 

Hamblin,  L.  R Spokane 

Hanford,  C.  H Seattle 

Hanf ord,  E.  C Seattle 

Happy,  Cyrus    Spokane 

Hardin,  E.  E Bellingham 

Hardman,  Max Seattle 

Harmon,  U.  E Tacoma 

Harriman,  Henry  R Seattle 

Harris,  Chas.  P Seattle 

Hart,  Jno.  B Seattle 

Hartman,   Jcibtn   P Seattle 

Harvey,  Wlalter  M Tacoma 

Hastings,  H.  H.  A Seattle 

Hathaway,  Howard Everett 

Hayden,  E.  M Tacoma 

Hayden,  W.  H Tacoma 

Healey,  T.  D.  J Bellingham 
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Heath,  Sidney  Moore Hoquiaui 

Heaton,  O.   G Seattle 

Herr,  Willis  B Seattle 

Hess,  John  B Spokane 

Heybum,  W.  B Wallace,  Idaho 

Hibschman,  H.  J Spokane 

Higgins,  John  C Seattle 

Higgins,  Thos.  B Spokane 

Hill,  Wm.  Lair Seattle 

Hills,  Chas.  S Seattle 

Hindman,  W.  W Spokane 

Hinkle,  J.  D Spokane 

Hodgdon,  C.  W Hoquiani 

Hodge,  G.  J Seattle 

Holbrook,  Paul Seattle 

Holcomb,  b.  R Ritzville 

Holt,  R.  S Tacoma 

Horan,  J.  E Everett 

Hovcy,  C.  R Ellensburg 

Howard,  C.  W Bellingham 

Howe,  James  B Seattle 

Hoyt,  John  P Seattle 

Hubbard,  H.   Frank Wenatchee 

Hudson,  R.  G Tacoma 

Hughes,  E.  C Seattle 

Hughes,  H.  DeHart Seattle 

Hughes,  P.  D Seattle 

Hulbert,  Robt.  A Seattle 

Hull,  H.  L North  Yakima 

Humphrey,  W.  E Seattle 

Humphries,  John  E Seattle 

Huneke,  Wm.  A Spokane 

Hurd,  M.  P Mt.  Vernon 

Hurlbut,  Chas.  H Bellingham 
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Hutchinson,  R.  G Seattle^ 

Hutson,  Chas.  T Seattle^ 

Imus,  A.   H Kalama 

Irwin,  Mason    Montesano^ 

Jacobs,  B.  F Tacoma. 

Joab,  Albert  E Tacoma. 

Johnstone,  Hamilton  R Brewster 

Joiner,  Geo.  A Alt.  Vernon 

Jones,   Rich.   Saxe Seattle- 

Jones,  W.  L North  Yakima. 

Jones,  L.  W Arlin^oni 

Kalb,  Ernest  L Kennewick 

Kane,  James  H Seattle- 

Kauffman,    Ralph Ellensburg: 

Keith,  W.   C Seattle 

Kelle'her,  John Seattle 

Kellogg,  J.  A Bellinghant 

Kellogg,  J.  A Seattle 

Kemp,  Fred Wenatchee 

Kennan,  H.  L Spokane 

Kennedy,  J.  Y Everett. 

Kerr,  James  A Seattle 

Kindall,  J.  W Bellinghan^ 

Kincr,  J.  J Kelsa 

Koehler,  Augustus  J Tacoma. 

Korte,   Geo.   W Seattle 

Kreite,  Edward  C Seattle 

Kuykendall,  E.  V Pomeroy 

Laffoon,  R.  F Tacoma 

Lambert,  R.  S Sumas; 

Larabuth,  W.  D Seattle 

Lane,  W.  D Seattle 

Langhome,  M.  A Tacoma. 

Langhome,    W.   W , Aberdvert 
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X.anning,  Will Aberdeen 

Larrabee,  John Seattle 

Xatcham,  F.   A Tacoma 

Xaughan,  A.  J Spokane 

Lavin,  Joseph  J Spokane 

X.ee,  Geo.  A Olympia 

Leehey,  Maurice  D Seattle 

Xchman,  Robt.  B Tacoma 

Levy,  Aubrey   Seattle 

Locke,  D.  W Everett 

Love,  C.  M.  Nelson Wilbur 

Lindsley,  J.  B Spokane 

Livesey,    George    Bellingham 

Louttit,  Geo.  W Everett 

Lovell,  G.  E Ritzville 

Lucders,  Henry  W Tacoma 

Ludington,  R.  S Wenatc'hee 

Lund,  C.  P Spokane 

Lund,  Edna  B \  Tacoma 

Lund,  R.  H Tacoma 

Lung,  Henry  W Seattle 

Lyons,  Chas.  S Tacoma 

Lytcr,  M.  M Seattle 

-Macdonald,  E.   C Spokane 

;Main,  John  F Seattle 

Martin,  Wm Seattle 

Mattison,   Thos Tacoma 

McCafFerty,  James  J Seattle 

McCHnton,  James  G Pt.  Angeles 

McClure,  Walter  A Seattle 

McCord,  E.  S Seattle 

McCormick,  W.  L Tacoma 

McCrosky,  R.  L Colfax 

IVf cDaniels,  John  H Ellensburg 
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McFadden,  Thos.  L Bellingham 

McGilvra,  O.  C Seattle 

McKay,  T.  H Aberdeen 

McLean,  Henry  A Seattle 

McLaren,  W.  G Everett 

McLeod,  W.  A Port  Orchard 

McMaster,  Donald   Vancouver 

McMicken,  Maurice   Seattle 

McMenamin,  Jas.  H Tacoma 

Meade,  A.   E Bellin^ham 

Meier^  Walter  F Spokane 

Meig%  L.  O North  Yakima 

Mendenhall,  Mark  F Spokane 

Merritt,  H.  D Spokane 

Merritt,    Seabury Spokane 

Miller.  C.  E South  Bend 

Miller,  Chester  F Davton 

Miller,  Eugene Spokane 

Miller,  Fred Spokane 

Million,  E.  C Seattle 

Mires,  Austin Ellensburg 

Mitchell,  John  R Olympia 

Moore,  Ben  L Seattle 

Moore,  H.  D Seattle 

Moore,  W.  H Seattle 

Morgan,  F.  L Hoquiam 

Morris,  Geo.  E Olympia 

Morrow,  W.  C , Tacoma 

Moser,  B.  B Seattle 

Mount,  Wallace Olympia 

Munday,  Chas.  F Seattle 

Munn,  Geo.  Ladd Seattle 

Munter,  Adolph Spokane 

Murphinc,  Thos.  F Seattle 

—2— 
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Murphy,  Jas.   B Seattle 

Murray,  Chas.  A Tacoma 

Murray,  S.  G Seattle 

Myers,  H.  A.  P Seattle 

Nash,  Frank  D Tacoma 

Neal,  C.  H Davenport 

Neal,  Frank  (' Tacoma 

Neal,   Fred   W Bellingham 

Nelson,  Lewis  J Leavenworth 

Neterer,  Jeremiah    Bellingham 

Newman,  T.  G Bellingham 

Nichols,  J.  W.  A Tacoma 

Noon,  Henry  S Seattle 

Norris,  H.  F. . Tacoma 

Nuzcm,  R.  W V Spokane 

Ogdon,  R.  D ,  .Seattle 
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PROCEEDINGS 


The  proceedings  of  the  Washington  State  Bar  Association^ 
Twenty-second  Annual  Session,  lield  at  Bellingham,  July  28-30^ 
1910. 

Thursday,  July  28th,  1910,  10:30  a.  m. 

Mr.  President — Gentlemen  of  the  Association,  please  come 
to  order.  The  first  matter  that  is  on  our  program  is  the 
Address  of  Welcome  by  Mr.  S.  M.  Bruce,  President  of  the 
Whatcom  Bar  Association,  to  whom  we  wmII  now  listen. 

Mr.  Bruce — Mr.  President  and  gentlemen  of  the  State  Bar 
Association:  Speaking  in  behalf  of  tiie  citizenship  of  this 
community  as  well  as  and  particularly  in  behalf  of  the  What- 
com Bar  Association,  we  want  to  tell  you  that  we  are  glad  to 
have  you  among  us.  A  body  of  representative  men  coming 
into  a  community  is  always  an  uplift,  and  you  come  here  at  a 
fortunate  period.  We  have  just  had  a  convention  of  the  phy- 
sicians of  the  state,  and  the  health  of  the  community  is  good. 
The  Prosecutors  of  the  state  are  in  session,  away  from  home^ 
and  cannot  see  what  takes  place.  The  Judges  of  the  state 
have  just  adjourned,  after  devising  rules  which  wuU  not  go  into 
effect  until  this  meeting  adjourns.  It  is  a  pleasure,  on  the 
part  of  ourselves,  to  welcome  old  friends  and  renew  acquaint- 
ance, which  will  sweeten  our  lives  hereafter,  and  to  make  new 
friends,  which  will  enliven  the  present  moment  and  be  dear  to 
us  along  the  pathway  of  life.  That  is  the  way  we  look  at 
your  coming  and  that  is  the  expression  we  wish  to  make  to  you. 

We  want  you,  while  you  sojourn  with  us,  to  feel  at  home  and 
go  and  come  with  that  same  freedom  of  thought  to  yourselves 
and  the  same  welcome  upon  our  part  that  you  would  feel  were 
you  at  home  and  that  you  would  wish  to  extend  to  us.  We 
know  that  you  come  here  to  do  a  great  work  which  is  purely 
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»  labor  of  love,  but  is  for  the  upbuilding  of  humanity  and  we 
wish  to  be  co-workers  with  you. 

Aside  from  all  that,  we  appreciate  that  "much  study  is  a 
weariness  to  the  flesh"  and  "no  play  makes  Jack  a  dull  boy," 
and  our  committee  has  arranged  that  your  labors  shall  be  inter- 
spersed with  some  diversion.  We  will  have  a  smoker  in  this 
room  this  evening,  which  you  are  all  expected  to  attend.  Sat- 
urday, the  day  always  given  over  to  recreation,  we  want  to  take 
you  out  upon  the  high  seas  and  show  you  the  beauties  of  Puget 
Sound  as  viewed  from  this  geographic  point.  After  that  is 
<ione,  we  want  to  send  you  home  with  that  feeling  in  your 
liearts  w'hich  will  make  you  say  to  the  absentee,  when  you  meet 
him,  that  he  should  have  been  here,  and  make  you  say  to  your- 
selves always,  "I  am  glad  I  was  there,"  and,  finally,  we  want 
you  to  leave  a  good  work  from  this  convention,  which  we  know 
you  will  do  as  well  as  you  have  in  tlie  past,  and  always  remember 
— if  you  will  permit  me  to  paraphrase  an  old  song — that, 
locally,  "Our  hearts  are  full  of  honey  and  it's  all  for  you." 

j(  Applause.) 

M».  President — Judge  Alberson,  of  the  King  County  bench, 
^will  respond  to  this  address  of  Mr.  Bruce. 

Mr.  Albertson — Judge  Albertson,  of  the  King  County 
and  Bar  of  the  State  of  Washington:  The  absence  of  the 
distinguished  gentleman.  Chief  Justice  Rudkin,  who  was  ex- 
pected to  respond  to  this  address  of  welcome,  is  to  be  regretted 
by  all  of  us,  but,  when  his  absence  was  announced  to  me  a  few 
minutes  ago  and  I  was  requested  to  act  in  his  stead,  I  felt  that 
I  might  well  call  myself  the  chief  mourner  oii  this  occasion,  and 
I  expect  to  remain  so  until  the  close  of  these  remarks,  when 
the  rest  of  you  will  probably  occupy  that  solemn  situation. 
The  only  solace  for  our  sorrow  on  account  of  the  absence  of 
Chief  Justice  Rudkin  is  the  fact  that  he  is  now  in  Olympia. 
It  pleases  all  of  us  to  remember  that  he  has  been  there  for  some 
j^ars  in  the  past  and  it  delights  us  all  to  know  that  he  will 
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remain  there  for  some  years  in  the  future.  We  are  glad  to  find 
that  he  is  so  fond  of  Olympia,  because  he  is  destined  to  stay 
there,  and  on  account  of  that  we  will  forgive  his  absence  on 
this  occasion. 

(Applause.) 

When  I  was  a  boy  scribbling  pot-hooks  on  my  little  slate 
at  school  and  had  progressed  so  far  in  the  art  of  chirography 
as  to  copy  certain  mottoes  embodying  the  excellency  of  human 
wisdom,  I  recall  one  little  sentiment  that  I  could  copy  first  rate  : 
**Silence  is  golden."  I  learned  that  lesson  when  I  was  a  boy 
and  I  have  endeavored  to  employ  it  in  my  daily  life  ever  since, 
and  particularly  since,  by  some  mischance,  I  was  elevated  to 
the  high  office  of  Superior  Judge.  If  I  have  attained  any 
celebrity  in  tlie  legal  world  it  is  because  I  have  adhered  to  that 
old  adage  in  my  opinions  and  rulings.  The  conclusion  is 
reached  that,  because  nobody  else  can  see  a  reason  for  the 
ruling,  it  must  be  based  in  sound  wisdom. 

We  have  been  in  association  here,  the  Judges  of  the  Superior 
Court  of  this  State,  for  two  days  past,  and  we  have  enacted 
certain  rules  which  shall  control  and  regulate  the  practice  of 
the  Superior  Courts  of  this  state,  and  when  the  Bar  of  this 
state  comes  to  look  over  those  rules  it  may  agree  with  some 
learned  gentlemen  who  are  technically  critical,  that  the  rules 
of  the  Superior  Courts  of  the  State  of  Washington  art* 
somewhat  in  the  nature  of  new  legislation,  but  my  respect  for 
the  Supreme  Court  of  this  state  and  my  admiration  of  thr.t 
body,  perhaps  is  responsible  for  my  part  in  the  adoption  cf 
these  rules,  because,  as  I  understand,  the  courts  of  this  state- 
are  permitted  to  legislate  when  it  becomes  proper  to  do  so. 

I  perhaps  should  remain  silent,  in  adherence  to  the  mott ) 
which  I  adopted. so  early,  but  even  the  staple  product  of  ou  ' 
Puget  Sound  waters,  the  clam,  would  certainly  be  moved  t  ^ 
some  expression  when  surrounded,  as  I  have  been  for  two  day 
and  as  all  of  you  are  at  the  present  time,  with  the  charms  and 
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attractions  which  always  greet  every  visitor  to  the  fair  city 
of  Bellingham.  It  was  my  privilege,  on  day  before  yesterday, 
to  be  escorted  by  some  of  your  citizens  in  a  ride  around  the 
suburbs  of  this  magnificent  young  city,  and  I  was  pleased  to 
see  the  progress  that  has  been  made  in  this  vast  section  of  the 
state  since  I  was  last  here,  some  eight  or  ten  years  ago.  As  a 
citizen  of  the  State  of  Washington  my  heart  has  glowed  with 
admiration  as  I  have  looked  around  and  beheld  some  of  the 
great  natural  resources  with  which  this  section  of  countrj"^  has 
been  so  highly  favored,  and  my  heart  glowed  with  pride  as  I 
beheld  tike  beneficent  influence  of  the  laws  of  our  land  which 
have  permitted  so  many  of  your  natural  resources  to  be  de- 
veloped. I  am  glad  to  see,  my  friends  of  the  City  of  Belling- 
ham, that  all  of  your  natural  resources  have  not  been  entirely 
"conserved." 

It  is  a  pleasure  to  me,  as  a  practitioner  in  the  Courts  of  the 
State  of  Washington  for  some  twenty  years  before  I  became 
a  member  of  the  bench — iti  is  a  pleasure  to  me  as  Judge  of  the 
Superior  Court,  who,  for  some  years,  has  presided  over  one 
of  the  Superior  Courts  of  this  state,  to  be  present  here  in  this 
assembly  of  the  great  Bar  and  Bench  of  the  great  State  of 
Washington.  As  a  boy,  my  heart  stirred  with  pride  when  I 
contemplated  the  glorious  profession  which  my  honored  father 
had  followed  and  which  was  the  hope  and  inspiration  of  my 
younger  days.  The  practice  of  law,  the  profession  of  law,  it 
does  seem  to  me  is  the  most  glorious  occupation  that  can  engage 
the  intellect  of  man,  and  I  have  felt  proud,  since  I  came  to  the 
State  of  Washington,  to  meet,  in  every  part  of  the  state,  men 
worthy  of  that  high  calling,  and  it  rejoices  me  to  learn  and 
know  that  here,  in  the  City  of  Bellingham,  is  found  the  highest 
expression  of  the  high  standard  of  that  noble  calling.  I  know 
that  here,  in  Bellingham,  their  is  a  code  of  ethics  in  the  prac- 
tice of  the  legal  profession  which  does  not  need  to  be  printed 
or  published.     There  is  a  feeling  of  honor  in  the  profession 
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here,  among  the  practitioners  of  the  City  of  Bellingham,  that 
has  never  dared  to  ask  a  man  to  put  his  name  to  an  agreement 
to  a  matter  occurring  in  court,  and  it  is  in  such  a  community 
as  this  the  Bar  of  the  State  of  Washington  delights  to  assemble. 
I  thank  you,  gentlemen.      (Applause.) 

Me.  President — Gentlemen,  we  will  now  listen  to  the  read- 
ing of  the  report  of  the  Secretary. 

Report  of  Secretary. 

Olympia,  Washington,  July  1,  1910. 

To  the  Washington  State  Bar  Association: 

As    Secretary  I   hereby   submit  my   report,   covering  the   period 
from  July  1,  1909,  to  July  1,  1910. 

The  membership  as  per  last  report   was 527 

Admited  to  membership  since 48 

Total    575 

Died 4 

Withdrawn    ? 

Suspended  for  non-payment  of  dues  January  1,  1910 14 1 

147 

Membership  to  date 428 

Financial  Statement. 
Collections  from  dues  from  July  1,  1909,  to  July  1,  1910  (ex- 
cept part  of  July,  1909,  collections  reported  last  year) ....  $903.00 

expenses. 

Expenses  arranging  program  last  year : 

Telegrams,  July,  1909 $     8.65 

Telephoning 12.40 

Postage,  sending  out  programs,  etc 12.00 

Printing  final  programs,  Geo.  Blankenship 10.00 

Mimeograph  paper  4.00 

Expenses  of  meetings  1909: 

Cassidy,  hotel  bill %  4.00 

Cotton,  hotel  bill  4.00 

Telephoning    2.20 

Stenographer,  O.  C.  Gaston 15.00 

Miscellaneous  matters  attending  meeting: 

Expressage,  janitor,  special  stenographer,  telephone 20.65 

45.85 
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July  31,  printing,  Blankenship  &  Dyke,  Olympia: 

Letter  heads    $  4.50 

500  notices  of  delinquent  dues   2.00 

500  postal  cards — two  sides   3.00 

500   postal   cards — double — 2c    10.00 

19.50 

Sept.  1,  printing,  Recorder  publishing  Co.,  Olympia,  envelopes  4.50 
Sept.  10,  J.  C.  Higgins,  expenses  of  stenographer,  etc.,  DeWolfe 

investigation  19.66 

Sept.  10,  transcript  of  proceedings,  0.  C.  Gaston 52.72 

March  1,  j.uOO  membership  blanks,  Geo.  E.  Blankenship 6.00 

March  10,  telephoning  to  Gose  and   Shackleford 2.10 

April  20,  postage   50.00 

April  21,  expressage  on   proceedings    4.50 

April  22,  printing,  Recorder  Publishing  Co.,  Olympia: 

Proceedings   1909,   226   pages,   87 $196.62 

One    haif-tone    cut 1.85 

Alterations     7.50 

Cloth    binding    116.50 

1000  copies  constitution  14  50 

Four   addresses    (100    each)    $4.75     19.00 

355.97 

Jan.  17,  printing,  Recorder  Publishing  Co.,  Olympia: 

1000    letter    heads    $     4.25 

1000    envelopes     4.00 

8.25 

April  22,  printing,  E.  L.  Boardman,  state  printer,  1000  envelope 

clasps 10.00 

June  3,   miscellaneous  expenses 14.00 

Postage    20.00 

Clerk's  assistance  for  year 60.00 

1000  letter  programs,  Geo.  E.  Blankenship 12.50 

Total  expenses  from  July  1,  1909,  to  July  1,  1910 ?731.60 

Balance    $171.40 

While  the  expenses  for  last  year  seem  somewhat  excessive,  the 
desire  of  this  office  is  to  keep  them  at  a  minimum  consistent  with 
the  dignity  of  the  Association,  in  fact,  this  effort  to  save  has  been 
sometimes  at  the  expense  of  dignity. 

There  are  two  matters  in  the  expense  account  that  I  desire  to 
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comment  on:  the  two  items  of  miscellaneous  expense  and  the  item 
of  clerk  hire.  Up  to  last  year  the  practice  was  to  pay  the  Secretary 
$60.00  per  year  and  his  actual  expenses,  including  his  expenses  whil& 
attending  the  annual  meetings.  This,  of  course,  never  was  used  to- 
the  extent  of  meeting  his  aggregate  expenses,  as,  for  instance,  last 
year  in  making  up  the  program  I  made  trips  to  British  Columbia^ 
Portland,  Tacoma,  Seattle  and  other  places,  strictly  on  Association^ 
business,  and  like  trips  have  been  made  to  Seattle  and  Tacoma  since 
last  year's  session,  yet  no  charge  has  been  made  for  any  of  this. 
The  miscellaneous  expenses  for  last  meeting,  $20.65,  cover  small 
items  not  important  enough  to  itemize,  though  in  this  one  is  $8.25 
for  special  stenographer  in  doing  work  for  one  of  our  speakers  and 
copying  and  manifolding  certain  portions  of  our  Constitution  and 
By-Laws  that  were  much  in  discussion.  Some  of  these  items  are 
such  that  you  do  not  care  to  publish,  as,  a  small  reward  (not  "tip,'^ 
for  that  is  unlawful)  to  the  janitor  of  the  place  where  we  met,  for 
his  faithful  services.  While  this  office  has  paid  out  a  little  over 
$60.00  for  clerical  assistance,  that  amount  only  has  been  charged,  be- 
cause that  was  the  amount  allowed  heretofore  in  the  form  of  salary. 
The  new  By-Laws  did  not  say  the  Secretary  could  have  his  expenses  or 

salary,  but  left  it  with  the  Executive  Committee.  This  committee 
has  not  met  during  the  year,  and  as  I  desire  to  make  my  report 
close  with  the  year  ending  June  30,  I  thus  present  these  items  with- 
out  submitting  them  first  to  the  Executive  Committee.  This  expla- 
nation is  made^  also,  because  there  has  been  no  auditing  of  the  books. 

There  probably  should  be  some  sort  of  a  voucher  arrangement  for 
paying  accounts  against  the  Association. 

The  office  of  Secretary  is  an  arduous,  exacting  duty.     Wlien  you 

realize  that  an  average  between  ten  to  fifteen  (nearer  the  latter^ 
letters  or  articles  are  mailed  from  the  office  for  every  day  in  the  year^ 
you  will  know  that  if  the  Secretary  goes  fishing  on  Sunday  or  spends, 
an  evening  at  home  with  his  family  he  must  work  overtime  to  keep 
up.  The  Secretary  should  not  be  required  to  collect  the  dues,  for,, 
if  he  is,  then  there  is  no  need  of  a  treasurer.  While  I  am  loath  tO) 
plaster  our  Constitution  with  amendments  so  soon  after  its  adoption,, 
yet  this  is  a  matter  I  urged  before  the  Committee  on  Constitution^ 
when  it  was  framing  that  document  and  they  adopted  my  view,  but 
the  Association  restored  that  duty  to  the  Secretary  in  amending  the 
Constitution  at  the  time  of  its  adoption.  The  duties  should  be  sepa- 
rated or  the  offices  combined  and  a  sufficient  amount  authorized  for 
clerk  hire  to  do  the  work  properly. 

The  Secretary  receives  the  publications  of  other  State  Bar  Asso- 
ciations. These  are  very  valuable  to  the  Bar  and  no  place  are  they 
more  accessable  than  in  the  State  Law  Library.     Those  turned  over 
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to  me  when  I  became  Secretary,  and  all  received  since,  have  been 
deposited  in  said  Library.  The  Association  loses  nothing  by  this  and 
the  State  Law  Library  is  benefited  immeasureably.  In  this  connec- 
tion I  have  prepared  a  formal  By-Law  and  urge  its  adoption.     Often 

times  the  best  and  sometimes  the  only  discussion  to  be  found  on  a 
subject  is  in  the  proceedings  of  the  various  State  Bar  Associations. 
It  would  cost  the  Library  a  hundred  or  so  dollars  a  year  to  supply 
itself  with  these  various  reports.  While  this  Association  has  been 
generous  in  the  distribution  of  its  reports,  sending  a  copy  to  each 
State  Law  Library,  and  requesting  each  librarian  thereof  to  urge 
the  Bar  Association  of  his  respective  State  to  put  our  library  on  such 
Association's  mailing  list,  the  results  have  not  been  satisfactory,  but 
the  officers  of  this  Association,  usually  the  Secretary,  receives  the 
publications  of  practically  all  these  various  State  Bar  Associations. 
By  depositing  them  in  the  State  Library  the  library  is  thus  enriched 
and  the  books  are  where  the  officers  of  the  State  and  the  Bar  can 
use  them. 

Respectfully  submitted, 

C.  Will  Shaffer,  Secretary. 

Upon  motion,  the  report  was  adopted. 

Mr.  President — We  will  now  have  thie  report  of  the  Treas- 
urer of  the  Association. 

Mr.    Secretary — Jlr.   President,   the  Treasurer  has   asked 
me  to  read  his  report. 

Report  of  the  Treasurer. 

Amount  on  hand  per  last  report $    572.51 

Amount  paid  by  Treasurer  N.  S.  Porter,  stenographer's  fees 

in  special  investigation,  warrant  No.  33 429.00 

Amount  received  from  Treasurer  Porter    143.51 

Amount  received  from  Secretary    903.00 

Total   $1,046.51 

Paid  warrant  No.  34,  expenses  of  Secretary's  office,  July  1, 

1909,  to  July  1,  1910 731.60 

balance  on  hand  July  1,  1910  $314.91 


$314.91 
Upon  motion,  the  report  was  adopted. 
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Mb.  President — ^We  next  have  the  report  of  the  Committee 

on  Membership,  Mr.  C.  W.  Howard,  Chairman. 

Mr.  Howard — ^Mr.  President,  I  submit  the  report  of  the 

Conmiittee,  and  would  ask  the  secretary  to  read  it. 

Report  of  Committee  on  Membership. 
To  the  President  of  the  Washington  State  Bar  Association: 

Your  committee  on  membership  begs  leave  to  report  that  it  has, 
during  the  interim  of  the  meetings  of  this  Association,  approved  for 
membership  in  this  Association  the  names  herewith  submitted,  pur- 
suant to  Sec.  4  of  Art.  3  of  the  Constituti<m. 

Respectfuly  submitted, 

C.   W.  Howard,  Chairman, 
Howard  Hathaway, 
Walter  Christun, 
John  T.  Welsh, 
Ira  Bronson, 

Committee  on  Membership, 


Anthony  N.  Amtson,  Tacoma. 
Robo-t  M.  Davis,  Tacoma. 
Edward  Fogg,  Tacoma. 
Carl  D.  Eshelman,  Tacoma. 
J.  W.  Quick,  Tacoma. 
Frank   C.  Neal,  Tacoma. 
0.  G.   Ellis,  Tacoma. 
F.  A.  Latcham,  Tacoma. 
H.  F.  Norris,  Tacoma. 
C.  P.  Burkey,  Tacoma. 
H.  G.  Rowland,  Tacoma. 
E.  B.  Brockway,  Tacoma. 
Chas.  W.  Stewart,  Tacoma. 
Chas.  S.  Lyons,  Tacoma. 
Augustus  J.  Koehler,  Tacoma. 
W.  H.  Hayden,  Tacoma. 
Lorenzo  Dow,  Tacoma. 
A  B.  Bell,  Tacoma. 
Wm.  D.  Askren,  Tacoma. 
Grant  A.  Dentler,  Tacoma. 
— 3— 


S.  J.  Pritchard,  Everet 
S.  A.  Boswick,  Everett. 
O.  T.  Webb,  Everett. 
Geo.  W.  Louttit,  Everett. 

L.  N.  Jones,  Arlington. 
F.  F.  Trumbull,  Port  Angeles. 
Wm.  B.  Ritchie,  Port  Angeles. 
F.  V.  Brown,  Seattle. 

Hi  Gill,  Seattle. 
M.  P.  Hurd,  Mt.  Vernon. 
L.  H.  Hadley,  Bellingham. 
A.  M.  Hadley,  Bellingham. 
W.  H.  Abbott,  Bellingham. 
Henry  W.  Parrott,  Bellingham. 
T.  G.  Newman,  Bellingham. 
Charles  H.  Hurlbut,  Bellingham. 
H.  C.  Beach,  Bellingham. 
Chas.  A.  Sather,  Bellingham. 
E.  M.  Day,  Bellingham. 
Howard  C.  Thompson,  Bellingham. 
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W.  C.  Morrow,  Tacoma. 
J.  F.  Fitch,  Tacoma. 
Marion  A.  Butler,  Seattle. 
E.  C.  Hanford,  Seattle. 
Charles  E.  Congleton,  Seattle. 
Geo.  W.  Korte,  Seattle. 
Dale  D.  Drain,  Spokane. 

A.  J.  Laughan,  Spokane. 
H.  M.  Stephens,  Spokane. 
Charles  J.  Bartleson,  Spokane. 
Ernest  L.  Kalb,  Kennewick. 
Schuyler  Duryee,  Everett. 

B.  F.  Jacobs,  Puyallup. 
Edward  H.  Wright,  South  Bend. 
Herbert  C.  Bryson,  Walla  Walla. 
T.  P.  Fisk,  Shelton. 

W.   E.  Campbell,  Hoquiam. 
Charles  M.  Fouts,  Seattle. 
A.  H.  Imus,  Kalama. 
R.  S.  Ludington,  Wenatchee. 

C.  M.  Williams,  Everett. 


A.  J.  Craven,  Bellingham. 
R.  W.  Greene,  Bellingham. 
Fred  W.  Neal,  Bellingham. 
W.  H.  Pemberton,  Bellingham. 

C.  E.  Abrams,  Bellingham. 

D.  W.  Featherskile,  Bellingham. 

H.  M.  White,  Bellingham. 
J.  B.  Abrams,  Bellingham. 
George  Livesey,   Bellingham. 
J.  W.  Kindall,  Bellingham. 
W.   J.   Griswold,   Bellingham. 
Thos.  L.  McFadden,  Bellingham. 
W.  P.   Brown,  Bellingham. 
T.  D.  J.  Healey,  Bellingham. 
F.  W.  Radley,  Bellingham. 
Thos.  R.  Waters,  Bellingham. 
Frank  Bixby,   Lynden. 
Walter  Whitcomb,  Blaine. 
John  J.  Pinckney,  Blaine. 
L.  E.  Cade,  Bellingham. 


K    S.  Lambert,  Sumas. 

Upon  motion,  the  Report  of  the  Committee  on  Membership 
was  adopted. 

Mr.  President — Gentlemen,  the  next  matter  on  our  pro- 
gram is  the  address  of  the  President.      (See  Appendix.) 

Mr.  President — ^We  will  now  have  the  report  of  the  Com- 
mittee on  Amendment  of  Law. 

Mr.  Secretary — No  report  presented,  Mr.  President,  and 
the  chairman  is  not  present. 

Mr.  President — We  will  pass  over  this  order  and  take  up 
the  report  of  the  Committee  on  Uniform  State  Law,  Mr.  Chas. 
E.  Shepard,  chairman. 

Mr.  Secretary — Mr.  President,  Mr.  Shepard  is  in  the  East 
and  he  has  asked  me  to  read  his  report. 
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report  of  committee  0)f  uniform  state  la^s. 

To  the  Washington  State  Bar  Association: 

Your  committee  on  Uniform  State  Laws  respectfully  report» 
that  during  the  past  year  considerable  interest  has  been  shown 
throughout  the  country  in  the  subject  submitted  to  this  committee. 

The  reports  of  this  committee  necessarily  consist  for  the  most 
part  in  simply  a  report  of  progress.  During  the  past  year  has  been 
held  the  National  Civic  Federation's  Conference  on  Uniform  State 
Legislation.  This  conference  occurred  at  Washington,  D.  C,  on  Jan- 
uary 17-20,  1910,  and  was  attended  by  a  large  number  of  delegates 
from  many  of  the  states  of  the  Union.  These  delegates  were  not 
only  lawyers  but  men  in  nearly  every  walk  of  life,  professional,  busi- 
ness and  Industrial,  and  included  many  men  of  national  fame.  Neces- 
sarily, the  time  of  the  conference  was  principally  occupied  in  ad- 
dresses on  the  general  phases  of  the  subject,  and  little  that  can  ba- 
considered  of  practical  effect  or  the  determination  of  practical  de- 
tails was  accomplished;  but,  nevertheless,  the  conference  was  of 
great  value  in  arousing  attention  to  the  subject,  which  is  one  of 
the  most  important  ones  now  before  the  American  people. 

At  the  same  time  there  was  held  also  at  Washington  the  second 
National  Conference  of  State  Governors,  who  also  devoted  them- 
selves largely  to  a  discussion  of  subjects  on  which  uniform  legisla- 
tion is  desirable  and  feasible.  The  net  result  of  these  two  con- 
ferences can  perhaps  be  fairly  stated  as  a  striking  increase  of  in- 
terest in  the  subject  and  an  approach  towards  practical  legislation 
on  some  of  the  most  Important  topics  which  come  within  the  pap- 
view  of  uniform  l^slation. 

The  Nineteenth  Annual  Conference  of  Commissioners  on  Uniform 
State  Laws,  nearly  if  not  quite  every  one  of  whom  is  a  lawyer,  was 
held  at  Detroit,  Mich.,  on  August  19-23,  1909.  Unfortunately  na 
commissioner  from  this  state  was  able  to  attend.  The  conference 
discussed  the  Uniform  Partnership  Act,  the  Uniform  Stock  Transfer 
Act,  the  Uniform  Bills  of  Lading  Act,  and  an  Act  Relating  to  Family 
Desertion  and  Non-Support,  and  an  Act  Relating  to  Marriages  and 
Licenses  to  Marry.  Of  these  proposed  acts  the  first  three  were 
finaly  recommended  for  passage;  the  Marriage  Act  and  the  Deser- 
tion and  Non-Support  Act  were  discussed  and  re-committed.  The 
first  tentative  draft  of  a  Uniform  Incorporation  Act  was  submitted 
but  not  discussed. 

The  present  state  of  uniform  legislation  in  the  United  States  is 
now  as  follows: 
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1.  Uniform  Negotiable  Instruments  Act. 

It  has  now  been  passed  by  thirtT-eigrht  states  and  territories. 

2.  Uniform   Sales   Act. 

It  has  now  been  passed  in  the  six  states  and  territories  of 
Arizona,  Connecticut,  Massachusetts,  New  Jersey,  Ohio  and 
Rhode  Island. 

3.  Uniform  Warehouse  Receipts  Act. 

It  has  now  been  passed  in  eighteen  states. 

The  only  one  of  these  acts  which  is  now  on  the  statute  books  of 
l^ashington  is  the  Uniform  Negotiable  Instruments  Act,  which  is 
an  admirable  piece  of  legislation,  and  we  believe  thoroughly  satis- 
factory to  the  bench,  the  bar  and  the  business  community.  This 
committee  recommends  now  that  this  Association  do  recommend  to 
the  Legislature  at  the  coming  session  the  enactment  of  the  Uniform 
Sales  Act,  the  Uniform  Warehouse  Receipts  Act  and  the  Uniform 
Bills  of  Lading  Act,  all  of  which  have  been  thoroughly  discussed  and 
are  the  result  of  the  deliberate  wisdom  of  many  lawyers  and  of 
other  experts  on  the  subject 

All  of  which  is  respectfully  submitted, 

Charles  E.   Shepard,  Chairman. 

Mr.  President  Docs  the  association  wish  to  discuss  the 
report?     Shall  the  report  be  adopted? 

Moved  and  seconded  that  the  report  be  adopted. 

Me.  Holbrook — I  would  like  to  ask  if  the  passage  of  that 
motion  will  carry  with  it  the  adoption  of  the  recommendation 
made  in  the  report  that  this  association  recommend  the  passage 
of  those  uniform  acts  by  our  legislature? 

Mr.  President — The  Chair  should  think  that  it  would. 

Mr.  Sullivan — I  move  an  amendment,  that  the  report  be 
received  and  placed  on  file.  I  do  not  think  we  should  adopt 
this  report  and  give  it  the  sanction  of  our  approval  without 
fiome  thought  over  it.  If  we  receive  it  and  place  it  on  file,  it  is 
cpcn  to  further  thought  and  discussion  and  whatever  the  As- 
sociation sees  fit  to  do  with  it. 

The  amendment  is  seconded. 

Mr.  President — Gentlemen,  the  original  motion  is  to  adopt 
the  report  of  the  committee.  An  amendment  to  this  motion  is 
ofTered  that  the  report  be  placed  on  file.     Are  you  ready  for 
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the  question?     The  question  will  now.be  upon  the  adoption  of 
libe  amendment. 

Mr.  Bates — My  idea  in  seconding  this  amendment  to  the 
motion  and  supporting  ik  is  because  we  do  not  know  the  con- 
tents of  these  bills  which  are  proposed  to  be  recommended  to 
the  legislature  to  pass.  I  believe  that  this  body  should  not 
adopt  this  report  until  these  bills  have  been  submitted  to  it 
and  we  know  what  they  contain  and  what  their  different  nova- 
tions are,  or,  at  least,  submitted  to  a  committee  that  would  re- 
port a  synopsis  of  the  bills. 

Mr.  Jones — Mr.  President,  in  answer  to  Brother  Bates,  it 
seems  it  has  already  been  submitted  to  the  proper  committee. 
These  matters  have  been  before  the  American  Bar  Associatioit 
for  various  years.  Many  bills  have  been  drawn  and  submitted 
to  the  national  Bar  Association  and  our  committee  has  seen 
fit  to  report  to  us  that  they  believe  that  these  uniform  bill* 
-ought  to  be  enacted.  Now,  we  can  appoint  another  committee 
to  report  on  that  committee's  report  and  another  to  report  on 
that  report  of  that  committee.  We  have  a  very  competent 
committee  on  this  subject  who  has  made  a  study  of  it.  Mr. 
Shepard  has  spent  a  large  part  of  his  time  the  last  five  or  six 
years  upon  nothing  else,  and  I  do  not  see  why — except,  perhaps^ 
that  some  of  us  have  not  fully  read  the  bills — ^that  this  matter 
should  be  allowed  to  go  over.  I  doubt  if  there  is  any  member 
of  this  body  that  can  recite  four  paragraphs  of  our  uniform 
negotiable  instruments  act,  hut  that  is  no  reason  why  that  is 
not  a  good  bill,  and  I  think  we  should  act  now  and  adopt  the 
report  of  our  committee. 

Mr.  Sullivan — Mv  idea  was  that,  if  we  received  it  and 
placed  it  on  file,  it  would  not  prevent  its  adoption  at  some  fu- 
ture session  of  this  same  meeting,  and  not  to  adopt  a  report, 
simply  because  it  is  reported  here,  as  a  matter  of  form,  with- 
out anybody  considering  it.  l  think  it  is  better  practice  to 
receive  it  and  place  it  on  file,  and  then,  if  we  desire  to  take  it 
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up  afterward,  to  take  it  up  and  adopt  it  as  the  expression  of 
the  sense  of  the  meeting. 

Me.  Peesident — The  question  is  on  the  amendment  to  the 
4>riginal  motion. 

The  amendment  is  put  and  lost. 

Mr.  President — The  vote  will  now  be  upon  the  original 
motion. 

Mr.  Secretary — Mr.  President,  Mr.  Romaine  is  on  that 
committee.     I  do  not  know  whether  he  is  in  the  hall. 

Mr.  Romaine — I  had  not  the  pleasure  and  opportunity 
of  meeting  with  the  committee,  but  signed  the  report  and, 
from  communication  with  Mr.  Shepard,  I  can  only  say  that  I 
am  heartily  in  favor  of  the  report  of  the  committee. 

The  original  motion  is  put  and  carried. 

Mr.  President — Our  next  order  of  business  is  the  report 
of  the  Committee  on  Federal  Legislation,  Honorable  C.  H. 
Hanford,  chairman.      (Applause.) 

Mr.  Hanford — Mr.  President,  and  gentlemen,  I  thank  you 
for  this  greeting,  but  it  is  rather  premature.  I  was  merely 
^noing  to  ask  for  an  extension  of  time  to  report  until  this  after- 
noon. The  report  is  in  the  hands  of  the  typewriter  and,  if  the 
other  members  of  the  committee  arrive  at  noon,  as  I  hope, 
to  whom  it  can  be  submitted,  it  will  then  be  ready  this  after- 
noon. 

Mr.  President — The  Chair  will  assume  that  this  will  be 
satisfactory  to  the  Association,  and  extend  the  time  for  the 
Committee  on  Federal  Legislation  to  report.  In  looking  at 
the  progn'am,  I  sec  that  this  properly  conies  in  the  afternoon, 
in  any  event.     Our  morning  order  of  business  is  completed. 

Upon  motion,  an  adjournment  was  lierc  taken  until  2  o'clock 
p.  m. 


Pursuant  to  adjournment,  2  o'clock,  p.  m. 

3Ir.  President — The  house  will  please  come  to  order.     The 
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next  matter  in  our  order  of  business  is  the  report  of  the  Com- 
mittee on  Federal  Legislation,  Honorable  C.  H.  Han  ford, 
Chairman. 

(As  Judge  Hanford  arose  a  band  on  the  street  began  to 

play) 

Judge  Hanford — Mr.  President,  I  will  try  to  make  my  voice 
heard  above  the  sounds  on  the  street. 


REPOKT  OF   committee  ON   FEDERAL   LEGISLATION. 

To   the    Washington  State   Bar  Association: 

Your  committee  on  Federal  Legislation  respectfully  submits  the 
following  report: 

The  new  Federal  Criminal  Code  became  effective  at  the  beginning 
of  the  present  year. 

The  new  Customs  Appeals  Court  provided  for  in  the  much  dis- 
cussed Aldrich-Payne  tariff  law  has  been  fully  organized. 

The  following  is  a  summary  of  the  important  enactments,  other 
than  appropriation  acts,  of  the  last  session  of  Congress : 

An  act  to  repeal  section  860  of  the  Revised  Statutes,  which  pro- 
hibited the  use  of  testimony  and  disclosures  of  witnesses,  in  criminal 
prosecutions  against  them. 

An  act  relating  to  liens  on  vessels,  which  in  terms  supersedes 
all  state  laws  creating  liens  on  vessels,  in  so  far  as  they  purport 
to  confer  rights  of  action  to  be  enforced  by  proceedings  in  rem,  for 
repairs,  supplies,  or  other  necessaries. 

An  act  amending  the  bankruptcy  law. 

An  act  requiring  common  carriers  to  report  accidents  and  au- 
thorizing the  Interstate  Commerce  Commission  to  investigate  the 
same. 

An  act  to  supplement  the  law  compelling  railroads  to  equip  their 
ears  with  safety  appliances. 

An  act  amending  the  employers'  liability  law,  making  Jurisdiction 
of  the  United  States  Circuit  Courts  in  cases  arising  under  the  law 
concurrent  with  the  lurisdiction  of  state  courts. 

A  joint  resolution  providing  for  the  appointment  of  a  commis- 
sion to  investigate  the  subject  of  employer's  liability  and  workman's 
compensation. 

An  act  to  establish  postal  savings  depositories. 

An  act  giving  precedence  to  equity  causes  arising  under  the  anti- 
trust law,  to  expedite  the  speedy  determination  thereof. 
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An  act  creating  an  additional  courts  to  be  known  as  ''Commerce 
Court." 

An  act  to  amend  the  laws  for  preventing  collisions  of  vessels  and 
to  regulate  equipment  of  motor  boats. 

An  act  to  require  apparatus  and  operators  for  radio-communica- 
tions on  ocean  steamers. 

An  act  to  parole  United  States  prisoners. 

An  act  ''JO  parole  juvenile  offenders. 

An  act  amending  the  immigration  laws. 

An  act  to  amend  the  laws  relating  to  the  right  of  poor  persons 
to  litigate  in  the  courts  ot  the  United  States,  to  have  consellors  as- 
signed to  them  and  to  prosecute  writs  of  error  and  appeals,  in  forma 
pauperis. 

An  act  creating  a  miners*  lien  law  for  Alaska. 

An  act  providing    additional    protection    for   owners    of    patents. 

An  act  providing  for  the  issuance  of  bonds  to  the  amount  of 
$20,000,000  to  complete  projects  for  the  reclamation  of  arid  lands. 

An  act  providing  for  the  surveys  of  public  lands  within  the  limits 
of  land  grants,  and  for  the  forfeiture  of  unsurveyed  land  grants  to 
railroads. 

An  act  to  prohibit  and  punish  the  transportation  of  women  im- 
ported for  immoral  purposes. 

An  act  to  amend  the  law  relating  to  suits  against  the  govern- 
ment of  the  United  States. 

An  act  providing  that  entrymen  for  homesteads  within  reclama- 
tion projects  may  assign  their  interests. 

An  act  to  provide  for  ag:ricultural   entries  on   coal   lands. 

An  act  to  amend  the  laws  relating  to  the  construction  of  dams 
across  navigable  rivers. 

An  act  to  license  customs  house  brokers. 

An  act  extending  the  time  in  which  to  contest  mineral  claims  in 

Alaska. 

A  joint  resolution  to  enable  the  states  of  Oregon  and  Washing- 
ton to  agree  upon  the  boundary  lines  between  said  states. 

An  act  to  establish  in  the  department  of  the  interior  a  bureau  of 

mines. 

ATi  act  to  amend  the  law  authorizing  the  sale  of  unallotted  lands 
in  the  *Yakima  Indian  reservation. 

An  act  to  prohibit  and  punish  the  adulteration  or  misbranding 
of  Paris  Greens  and  other  insecticides  and  fungicides. 

An  act  to  promote  the  efficiency  of  the  militia. 

An  act  to  amend  the  laws  relating  to  bonding  and  surety  cor- 
porations. 
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An  act  authorising  the  President  to  temporarily  withdraw  from 
settlement,  location,  sale,  or  entry,  any  of  the  public  lands  of  the 
United  States,  including  the  Disrict  of  Alaska,  and  to  reserve  the 
samo  for  water  power  sites,  irrigation,  classification  of  lands,  or 
other  public  purposes. 

An  act  to  protect  the  seal  fisheries  of  Alaska. 

An  act  authorizing  the  withdrawal  from  entry  of  areas  of  public 
lands,  embracing  lands  which  any  state  or  territory  proposes  to 
select  to  make  up  its  quota  of  granted  lands. 

Congress  has  under  consideration  a  bill  reported  by  a  committee 
of  which  Senator  Heybum  is  chairman,  which  is  a  proposed  codifica- 
tion and  revision  of  the  federal  judiciary  acts. 

Referring  to  this  proposed  leg:islation,  a  committee  of  the  New 
Tork  County  Lawyers  Association  has  in  a  circular  letter  suggested 
that,  ''the  time  seems  propitious  for  a  discussion  of  improvements 
in  the  existing  equity  practice  of  the  federal  courts." 

The  membership  of  your  committee  consists  of  three  United 
States  District  Judges  and  two  United  States  Senators,  representing 
our  state,  and  by  reason  of  official  duties  it  was  impracticable  for  us 
to  hold  a  meeting  to  consider  this  important  subject  and  we  are 
unable  as  a  committee  to  make  any  recommendation  for  your  con- 
sideration. Reform  in  the  equity  practice  of  the  federal  courts  is 
desirable,  and  on  the  other  hand  there  is  danger  that  ill-advised 
legislation  may  be  mischievous.  Rigid  rules  of  practice,  rigorously 
enforced,  may  have  a  strong  tendency  to  delay  and  obstruct  rather 
than  to  aid  the  administration  of  equitable  jurisprudence.  There 
is  nothing  more  irksome  than  the  contentions  of  lawyers  over  tech- 
nicalities in  equity  causes,  for  it  seems  incogruous  to  permit  a  tech- 
nical rule  to  defeat  a  substantial  right  in  a  forum  especially  ordained 
and  established  to  protect  substantial  rights.  The  system  we  have 
can  only  be  made  better  by  being  made  more  simple,  so  as  to  elimi- 
nate useless  formalities  and  verbiage.  Probably  no  attempted  reform 
in  practice  by  legislation  will  equal  in  beneficial  results  the  raising 
of  the  standard  of  intelligence  and  efficiency  of  lawyers  and  judges. 

Mr.  William  H.  Gorham,  a  member  of  this  Association  and  of 
the  conunittee  on  Federal  Legislation  of  the  Seattle  Bar  Association, 
is  entitled  to  credit  for  having  prepared  a  bill  for  an  act  to  diminish 
the  expense  of  proceedings  on  appeal,  writs  of  error  or  of  certiorari, 
and  a  very  exhaustive  argument  demonstrating  the  benefits  to  law- 
yers and  litigants  to  be  derived  from  its  enactment  by  Cong:ress.  A 
copy  of  this  bill  is  appended  to  this  report.  The  bill  was  supported 
by  our  Senators  and  advocated  by  Mr.  E.  C.  Hughes,  a  former  presi- 
dent of  this  Association,  with  the  gratifying  result  that  it  was 
approved  by  the  Judiciary  Committee  of  the  United   States  Senate 
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^nd  on  the  recommendation  of  that  committee  was  passed  by  the 
^Senate  without  alteration.  There  can  be  no  objection  to  the  bill 
'except  from  a  very  few  persons  who  may  be  deprived  of  profits 
from  the  unnecessary  expenses  of  litigation  in  the  Appellate  courts. 
Therefore,  there  is  good   reason  to  expect  that  If  it  shall  not  be 

neglected  the  bill  will  be  passed  by  the  House  of  Representatives 
•at  the  next  session  of  Congress.  Our  state  is  represented  In  the 
Jiouse  by  three  lawyers,  who  will  serve  their  constituents  well  by 
'giving  the  bill  their  active  support,  and  we  recommend  that  this 
Association  adopt  the  resolution  hereto  appended. 

Pierce's  Federal  Code,  recently  published,  is  a  complete  com- 
pilation and  condensation  into  a  single  volume  of  all  the  existing 
general  and  permanent  statutes  of  the  United  States,  and  a  work 
f>f  the  highest  merit.  His  success  in  accomplishing  so  stupendous 
-a  task  certainly  proves  that  Colonel  Pierce,  the  compiler,  is  a  man 
«f  extraordinary  genius  in  his  special  branch  of  the  profession  of 
law  book  making. 

Respectfully  Submitted, 

C.   H.   Hanford,  Chairman. 

I  will  not  stop  to  read  that  bill,  but  I  will  explain  the  prin- 
X!iples  and  substance  of  it.     It  provides  for  dispensing  entirely 
with  a  transcript  to  be  sent  from  the  court  below  to  the  ap- 
pellate court,  and,  in  lieu  of  that,  it  provides  that  the  parties 
iare  to  have  printed  a  specified  number  of  copies  of  the  record, 
:all  that  is  necessary  to  go  to  the  appellate  court,  under  the 
^control,  of  course,  of  the  courts  as  to  the  style  of  printing, 
■to  conform  to  the  requirements  of  the  courts.     One  copy  of 
>hat  printed  record  to  be  certified  by  tlie  clerk  of  the  lower 
'court,   and  in   addition  to   that,  there  is   to   be   sent  up   such 
^original  exhibits  and  evidentiary  matter  as  the  court  may  re- 
•quirc  or  the  parties   agree  upon   by   stipulation.      That   saves 
ihe  cost  of  a  transcript  and  will  have,  undoubtedly,  an  economic 
value  in  saving  the  cost  of  printing.     It  can  be  done  locally 
for  less  than   the  printing  costs  when  done  under  the  direc- 
tion of  the  clerk  of  tlie  appellate  court,  where  he  charges,  in 
;:addition  to  the  cost  of  printing,  a     per  folio  fee  for  super- 
'vising  the  printing,  which  amounts  to  a  tax  on  litigants,  as 
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that   fee,  collected  by  the  clerk,  at  least  in  this  circuit,  con- 
stitutes a  fund  for  providing  a  library  for  the  CSrcuit  Court 

of  Appeals. 

(Continues  the  reading  of  report,  with  appended  resolution.) 

Resolved,  By  the  Washington  State  Bar  Association,  that  the 
bill  passed  by  the  Senate  of  the  United  States  providing  for  the 
reduction  of  expenses  of  litigation  in  the  United  States  Supreme 
Court  and  the  United  States  Circuit  Court  of  Appeals,  be  and  the 
same  is  hereby  approved,  and  that  the  Representatives  of  the  State 
of  Washington  in  the  House  of  Representatives  of  the  United  States, 
be  and  they  are  hereby  requested  to  actively  and  earnestly  endeavor 
to  secure  completion  of  its  enactment. 

The  report  and  its  recommendations  were,  upon  motion, 
adopted  and  the  secretary  instructed  to  send  a  copy  of  the 
resolution  to  each  member  in  congress  from  this  state. 

A  copy  of  the  bill  is  as  follows : 

A  BILL 

To  Diminish  the  Expense  of  Proceedings  on  Appeal  and  Writ  of  Error 

or  of  Certorari. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled: 

That  in  any  cause  or  proceeding  wherein  the  final  Judgment  or  de- 
cree is  sought  to  be  reviewed  on  appeal  to,  or  by  writ  of  error  from,  a 
United  States  circuit  court  of  appeals  the  appellant  or  plaintiff  in  error 
shall  cause  to  be  printed  under  such  rules  as  the  lower  court  shall 
prescribe,  and  shall  file  in  the  office  of  the  clerk  of  such  circuit  court 
of  appeals  ai  least  twenty  days  before  the  case  is  called  for  argument 
therein  at  least  twenty-five  printed  transcripts  of  the  record  of  the 
lower  court  and  of  such  part  or  abstract  of  the  proofs  as  the  rules  of 
such  circuit  court  of  apeals  may  require,  and  in  such  form  as  the 
Supreme  coure  of  the  United  States  shall  by  rule  prescribe,  one  of 
which  printed  transcripts  shall  be  certified  under  the  hand  of  the  clerk 
of  the  lower  court  and  under  the  seal  thereof;  and  shall  furnish  three 
copies  of  such  printed  transcript  to  the  adverse  party  at  least  twenty 
days  before  such  argument.  Provided,  that  either  the  court  below  or 
the  circuit  court  of  appeals  may  order  any  original  document  or  other 
evidence  to  be  sent  up  in  addition  to  the  printed  copies  of  the  record 
or  in  lieu  of  printed  copies  of  a  part  thererof;  and  no  written  or 
typewritten  transcript  of  the  record  shall  be  required. 

Sec.  2.  That  in  any  cause  or  proceeding  wherein  the  final  judgment 
or  decree  is  sought  to  be  reviewed  on  appeal  to  or  by  writ  of  error 
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or  of  certiorari  from  the  supreme  court  of  the  United  States,  in  which 
the  record  has  been  printed  and  used  upon  the  hearing  in  the  court 
below  and  which  substantially  conforms  to  the  printed  record  in  said 
supreme  court,  if  there  have  been  at  the  time  of  filing  the  record  in 
the  court  below  twenty-five  copies  of  said  printed  record,  in  addition 
to  those  provided  in  the  preceding  section,  lodged  with  the  clerk  of 
the  court  below,  one  copy  thereof  shall  be  used  by  the  clerk  of  the 
court  beiow  in  the  preparation  and  as  a  part  of  the  transcript  of  the 
record  of  the  court  below;  but  no  fee  shall  be  allowed  the  clerk  of  the 
court  below  in  the  preparation  of  the  transcript  for  such  part  thereof 
as  is  included  in  said  printed  record  so  lodged  with  him.  And  the 
clerk  of  the  court  below  in  transmitting  the  transcript  of  record  to 
the  supreme  court  of  the  United  States  for  review  shall  at  the  same 
time  transmit  the  remaining  uncertified  copies  of  the  printed  record 
80  lodged  with  him  which  shall  be  used  in  the  preparation  and  as  a 
part  of  the  printed  record  In  the  supreme  court  of  the  United  States, 
and  the  clerk's  fee  for  preparing  the  record  for  the  printer,  indexing 
the  same,  supervising  the  printing  and  binding  and  distributing  the 
copies  shall  be  at  such  rate  per  folio  thereof,  exclusive  of  the  printed 
record  so  furnished  by  the  clerk  of  the  court  below,  as  the  supreme 
court  of  the  United  States  may  from  time  to  time  by  rule  prescribe; 
and  no  written  or  typewriten  transcript  of  so  much  of  the  record  as 
shall  have  been  printed  as  herein  provided,  shall  be  required. 

Mr.  President — ^Wc  will  now  have  the  report  of  the  com- 
mittee on  publications,  Mr.  E.  G.  Kreider,  Chairman. 

Mr.  Secretary — Mr.  President,  Mr.  Krieder  is  not  in  the 
state  and  so  whatever  report  is  made  I  will  have  to  make.  The 
duties  of  the  Committee  on  Publication  are  to  take  the  papers 
and  have  them  published,  and  the  committee  last  year,  for  the 
first  time,  had  the  proceedings  bound  in  substantial  covers  and 
also  added  some  other  features  to  it.  Each  person  delivering 
an  address  was  furnished  one  hundred  copies  of  his  address, 
printed  separately.  The  constitution  and  by-laws  of  the  Asso- 
ciation were  also  printed  separately.  The  expenditures  inci- 
dent to  these  publications  were  included  in  the  report  sub- 
mitted this  morning.  I  want  to  say  that  there  were  some 
errors  in  the  published  report.  A  noticeable  one  was  that 
Hon.  J.  A.  Kellogg  was  left  out  as  a  member  of  the  Execu- 
tive Committee.     His  name  should  appear  in  'that  list. 

Upon  motion,  the  report  was  adopted. 
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Ma.  DovELL — I  move  that  the  Secretary  be  instructed  that, 
before  he  shall  cause  to  be  printed  the  proceedings  of  the 
meeting  of  the  Bar  Association,  that  he  shall  submit  to  each 
member  who  is  reported  to  have  made  remarks,  the  report  of 
the  stenographer  for  correction. 

The  report  was  seconded,  by  Mr.  Rummens. 

Mb.  Seceetaky — ^I  wish  to  say  that  if  the  gentlemen  knew 
the  trouble  the  Secretary  has  along  that  line,  he  would  not 
make  that  motion.  I  fcave  been  Secretary  for  eight  or  ten 
years,  something  like  that,  and  one  of  the  greatest  worries  I 
have  is  to  get  a  paper  back  after  I  once  send  it  to  the  man 
who  delivered  the  address.  Last  year  I  sent  them  out,  and 
they  sometimes  came  back  in  worse  condition  then  they  went 
away.  They  will  always  be  sent  out,  but  I  wish  you  would 
incorporate  in  the  motion  that  there  be  some  penalty  attached 
for  not  promptly  returning  them. 

Mr.  Dovell — They  are  responsible  for  that,  if  they  don't 
return  them.  It  is  their  own  fault.  My  idea  was  that  simply 
because  a  member  presumes  to  arise  in  the  Association  meet- 
ing and  make  a  few  remarks  there  is  no  reason  why  he  should 
be  reported  in  the  proceedings  as  having  made  an  ass  of  him- 
self and  his  words  incorrectly  reported.  I  have  every  confi- 
dence in  the  Secretary  and  I  know  he  tries  to  do  his  best,  and 
I  presume  he  does  send  out  a  stenographic  report.  If  he  does 
send  it  out  to  a  member  who  has  made  remarks  and  he  does  not 
correct  it  or  see  that  what  is  reported  as  said  by  him  is  w'hat 
he  actually  said,  then  it  is  his  own  fault. 

Mr.  Secretary — Do  I  understand  you  that  copy  should  be 
sent  to  each  person  who  makes  remarks  or  each  person  who 
makes  an  address? 

Mr.  Dovell — Each  person  who  makes  extemporaneous  re- 
marks. 

Mr.  Secretary — Mr.  President,  several  years  ago  that  was 
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done  and  the  next  year  they  denounced  it  and  insisted  on  il 
g'oing  in  verbatim. 

The  motion  was  put  and  lost. 

Mr.  Secretary — Mr.  President,  may  I  say,  in  this  con- 
nection, anybody  who  shall  make  remarks  during  this  meet- 
ing and  who  desires  to  .edit  his  remarks,  if  he  requests  it,  he  may 
do  so. 

Mr.  President — Our  next  order  of  business  is  an  address 
on  Admiralty  Jurisdiction  as  conferred  by  Clause  1,  of  Sec- 
tion 2,  Article  III,  of  the  Federal  Constitution,  by  Mr.  Ira 
Bronson,  of  Seattle,  who  will  now  address  you. 

Mr.  Bronson — Mr.  President  and  gentlement  of  the  State 
Bar  Association:  I  do  not  feel  like  making  any  apologies  for 
this  paper  because  a  large  part  of  this  paper  is  made  up  of 
utterances  of  the  United  States  Supreme  Court.  I  do  feel  like 
apologizing  for  the  fact  that  I  have  had  to  cut  those  opinions 
up  in  order  to  bring  them  within  the  reasonable  limits  of  your 
patience.      (See  Appendix.) 

Mr.  President — Our  next  order  of  business  is  the  Report 
of  the  Committee  on  Judiciary  and  Judicial  Administration^ 
Mr.  E.  C.  Hughes,  of  Seattle,  Chairman. 

Mr.  Secretary — Mr.  President,  the  Committee  has  handed 

me  the  following  report- 

REPORT  OF  committee  ON  JUDICIARY  AND  JUDICIAI/  ADMINISTRA- 
TION. 

To  the  Washington  State  Bar  Association: 

We,  the  undersigned,  representing  a  majority  of  the  Committee 
on  Judiciary  and  Judicial  Administration,  do  beg  leave  to  report  as 
follows : 

1.  We  are  in  favor  of  and  would  recommend  a  complete  revision 
of  the  judiciary  system  now  prevalent  in  this  state,  and  pending 
that  revision  and  change  we  are  in  favor  of  a  law  increasing  sal- 
aries of  the  Superior  Court  judges  of  this  state  to  the  sum  of  six 
thousand  dollars  ($6,000.00)  per  annum.  We  would,  therefore,  rec- 
ommend that  a  committee  be  appointed  to  prepare  such  bills  or 
amendments  as  may  be  necessary  to  carry  these  recommendations 
into  effect. 
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2.     We  would  recommend  that  this  Association  endorse  the  Moon 
bill,   providing  for   the   increase   of   salaries   of  the   Federal   Court., 
judges. 

Maurice    Langhorne, 
Rich.  Saxe  Jones, 
Jeremiah  Neterer. 

Upon  motion,  the  report  and  the  recommendations  therein- 
contained,  was  adopted. 

JIr.  Jones — Mr.  President,  that  report  carries  with  it  a 
recommendation  appointing  a  committee.  I  move  you  that 
a  committee  of  five  be  appointed  by  the  Chair,  of  which  Judge 
Neterer,  of  this  county,  shall  be  chairman,  to  carry  into  effect 
the  resolution.  The  reason  I  mention  Judge  Neterer's  name 
is  that  he  has  given  a  great  deal  of  time  and  study  to  the 
matter  of  the  reform  of  our  judicial  procedure,  and  I  think 
it  would  be  a  great  advantage  to  the  committee  to  have  him- 
act  as  its  chairman. 

The  motion  being  seconded,  was  put  to  the  house  and! 
carried. 

Mr.  President — I  shall  assume  that  the  next  President  of 
the  Association  will  appoint  this  committee,  after  further  con- 
sideration  satisfactory  to  himself,  along  with  the  other  com- 
mittees. The  next  order  of  business  is  the  Report  of  the  Com- 
mittee on  Legal  Education  and  Admission  to  the  Bar,  Jame» 
M.  Grephart,  Chairman. 

Mr.    Gephart — Mr.    President,    and   members    of   the   Bar 
Association : 
report   of   committee   ox    legal   education   and   ADMISSIO:Nr 

TO  the  bar. 

To  the  State  Bar  Association^ 

The  Committee  on  Legal  Education  and  Admission  to  the  Bar  begsi 
leave  to  make  the  following  report: 

The  State  of  Washington  appears  to  be  a  Mecca  for  the  young  law-^ 
yer  just  admitted  to  practice  his  profession,  and  the  flood  of  immi- 
graion  of  professional  men  to  this  state  seems  to  be  incessant. 

Doubtless  many  come  to  this  state  from  the  east  believing  that  the« 
legal  questions  arising  here  are  simple  and  comparatively  unimportant^ 
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And  that  competition  at  the  bar  is  not  sharp,  and  that  in  a  compara- 
tively new  country  the  need  for  great  and  learned  lawyers  is  cor- 
respondingly small.  Those  who  have  practiced  here,  however,  know 
that  the  legal  questions  arising  are  not  only  of  great  and  vital  inter- 
est, but  peculiarly  complicated  and  difficult  and  that  no  state  has 
greater  need  for  lawyers  who  are  not  only  capable  and  learned  in 
their  profession,  but  honorable  as  well. 

The  Committee  is  led  to  believe  that  in  the  past  there  has  been  too 
strong  a  tendency  on  the  part  of  the  bar  of  this  state  to  forget  that 
the  chief  asset  of  a  lawyer  is  learning  and  his  reputation,  and  that 
the  chief  purpose  of  the  law  is  not  a  profession  in  which  to  make 
money;  that  it  is  not,  in  the  truest  and  best  sense,  a  commercial  pro- 
fession. Until  recently  but  little  attention  has  been  given  to  the 
qualifications  of  those  seeking  admission  to  the  bar  of  this  state. 
Through  the  action  of  this  Association  certain  laws  were  passed  by 
the  last  legislature  which  have  assisted  immensely  in  the  upbuilding 
of  the  profession.  But  there  is  room  for  much  more  advancement  in 
this  respect,  and  your  Committee  begs  to  plead  for  such  advancement. 
The  laxity  of  our  laws  in  the  past  has  admitted  many  to  tho  profea 
sion  who  do  not  look  upon  it  with  the  respect  in  which  it  was  held  by 
the  "old  school,'  and  it  is  high  time  that  this  Bar  Association  should 
take  -action  in  all  respects  looking  towards  the  elevation  of  the 
profession  and  with  a  view  to  making  it  such  that  all  people  of  the 
state  will  look  up  to  and  honor  it  rather  than  ridicule  and  belittle 
the  character  of  those  who  are  members  of  it. 

Since  the  legal  profession  is  a  learned  one,  we  know  of  no  way  to 
'BO  effectually  raise  its  standard  and  elevate  it  in  the  esteem  and  eye 
•ol  the  people  as  to  start  at  the  foundation  by  admitting  to  practice 
•only  those  who  are  properly  educated  to  perform  the  arduous  tasks 
•of  the  profession. 

The  committee  Is  of  the  opinion  that  this  Association  should  go 
upon  record  as  favoring  law  school  educations.  We  believe  that 
men  who  have  studied  their  profession  outside  of  a  law  school 
are  not  generally  so  well  equipped  as  those  who  have  been  taught 
in  the  schools  the  fundamental  principles  underlying  the  law.  In  an 
•efFort  to  raise  the  standard  of  the  profession  in  this  state,  the  Com- 
jnittee  begs  to  submit  the  following  suggestions: 

Objections  have  been  made,  and  we  believe  with  some  justice,  to 
that  portion  of  the  present  law  as  passed  by  the  last  legislature, 
^hich  requires  each  applicant  for  admission  to  the  bar  to  file  with 
the  Clerk  of  the  Supreme  Court,  at  least  two  years  before  such  ex- 
•amination,  a  notice  of  his  commencement  of  the  study  of  law.  Your 
Committee  believes  that  this  provision  in  the  law  has  created  and 
will  continue   to  create  an  unnecessary  hardship  upon   certain   per- 
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sons,  and  we  believe  that  such  hardships  could  be  overcome  if  the 
law  were  so  amended  as  to  eliminate  from  this  requirement  applicants 
who  present  diplomas  from  law  schools.  And  we  therefore  recom- 
mend that  Section  4  of  Chapter  139  of  the  Laws  of  1909  be  amended 
to  conform  with  this  recommendation. 

Your  Committee  is  firmly  of  the  belief  that  the  study  of  the  law  for 
a  period  of  two  years  in  a  law  office,  or  anywhere,  is  insufficient  to 
prepare  such  person  for  the  practice  of  the  law.  The  law  should 
provide  that  the  applicant  shall  present  an  affidavit  of  some  member 
of  the  bar  of  the  Supreme  Court  to  the  effect  that  the  applicant  has 
regularly  and  attentively  studied  law  under  the  direction  of  the  affiant 
for  a  period  of  not  less  than  three  years,  or,  if  graduated  from  a  law 
school  having  a  curriculum  equal  to  that  of  the  law  school  of  the  Wash- 
ington State  University,  such  affidavit  shall  not  be  required  upon 
presentation  of  his  diploma  from  such  law  school.  Many  of  the  law 
schools  at  the  present  time  do  not  graduate  their  students  inside  of 
a  three  year  course.  It  is  hardly  possible  for  the  person  who  studies 
luw  in  some  attorney's  office  for  two  years  to  become  as  proficient 
and  well  grounded  in  the  law  as  he  who  takes  a  three  year  course  in 
a  good  law  school,  under  the  law  as  it  existed  in  1907  in  twenty- 
three  states,  a  three  years'  study  of  the  law  was  required  before  tho 
applicant  would  be  admitted  to  an  examination;  ten  states  fixed  I  he 
period  at  two  years,  most  of  which  were  southern  states;  in  other 
Slates  no  limitation  was  fixed.  Time  ajid  again  has  the  American 
Bar  Association  passed  resolutions  to  the  effect  that  at  lea^t  three 
years'  study  of  the  law  should  be  required  before  the  applicant  would 
be  admitted  to  an  examinatfon. 

Tour  Committee  begs  leave  to  here  call  attention  to  the  recommenda- 
tion of  the  Committee  on  Legal  Education,appointed  by  the  American 
Bar  Association,  relative  to  the  length  of  time  of  study  required  of 
students  seeking  admission.  In  paragraph  11  of  its  report,  the  Com- 
mittee states: 

"No  student  candidate  shall  be  eligible  for  admision  to  the  Bar 
until  he  shall  have  devoted  four  years  in  preparing  for  call  to  the 
Bar,  either  by  the  service  of  a  four-years'  clerkship  in  an  approved 
law  office,  or  three  full  years  in  an  approved  law  school,  followed 
by  one  year  of  clerkship  in  an  approved  law  office;  provided,  how- 
ever, thai  the  fourth  year  may  be  passed  in  an  approved  law  school 
in  post-graduate  work,  including  procedure  and  practice." 

We  quote  this  as  an  indication  of  the  tendency  for  a  longer  period 
of  study. 

Your  Committee  therefore  recommends  that  Soction  4  of  Chapter 
139  of  the  L.aws  of  1909  be  amended  so  as  to  require  that  persons 
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studying  law  must  have  so  studied  for  a  period  of  not  less  than  three 
years  before  they  will  be  permitted  to  take  the  examination. 

Persons  who  have  graduated  from  the  law  schools  outside  of  the 
State  of  Washington  or  have  studied  law  elsewhere  than  in  this 
state,  while  in  a  general  way  they  have  sufficient  knowledge  to  be 
admitted  to  the  bar,  yel  coming  fresh  into  this  state  it  is  impossible 
that  they  can  be  acquainted  with  the  many  laws,  statute  and  other- 
wise, which  are  peculiar  to  this  state,  and  it  is  impossible  that  they 
shall  have  become  acquainted  with  the  practice  prevailing  in  this 
state.  It  appears  to  this  Committee  that  before  one  should  be  per- 
mitted to  practice  his  profession  here  he  should  at  least  have  some 
information  concerning  the  laws  and  practice  peculiar  to  this  state. 

It  has  been  the  habit  and  custom  in  this  state  for  the  Examining 
Board  to  permit  one  who  has  taken  the  examination  and  been  rejected, 
to  take  another  examination  at  the  next  succeeding  term  of  court. 
The  result  of  this  practice  is  that  the  rejected  applicant  for  three 
month  studies  solely  for  the  purpose  of  passing  the  next  examination, 
guessing  as  nearly  as  possible  the  questions  which  may  be  asked, 
cramming  under  the  direction  of  some  person  astute  in  that  respect. 
If  the  applicant  has  been  fortunate  enough  to  guess  closely  the 
questions  which  may  be  asked,  he  is  likely  to  pass,  with  an  unsatis- 
factory paper.  If  an  applicant's  examination  is  so  inferior  as  to  com- 
pel the  Examining  Board  to  cast  aside  its  sympathy  and  reject  him, 
it  is  hardly  possible  for  him  to  learn  enough  law  during  the  next  three 
months  to  justify  him  in  being  turned  loose  upon  the  public.  Tour 
Committee  therefore  recommends  that  an  applicant  taking  the  exam- 
ination and  failing  to  pass  shall  not  be  permitted  to  again  take  the 
examination  at  the  next  ensuing  term  of  court. 

It  has  been  the  practice  in  this  state  not  to  allow  the  questions  sub- 
mitted at  the  examination  to  become  public,  or  to  be  taken  from  the 
examination  room.  Your  Committee  is  of  the  belief  that  this  is  a 
mistake.  The  applicant  should  be  permitted  to  take  the  questions 
away  with  him  that  he  may  study  them  at  his  leisure.  Besides,  the 
public  is  entitled  to  know  what  character  of  examination  is  beins 
given;  there  ought  to  be  nothing  private  about  it.  Every  lawyer  in 
the  state  should  have  the  privilege  of  seeing  the  questions  after  they 
have  served  their  purpose  and  thereby  secure  the  privilege  and  oppor- 
tunity of  criticising  or  commenting  upon  the  manner  of  the  exam- 
ination. In  any  event  the  rule  cannot  be  successfully  carried  out; 
In  spite  of  whatever  may  be  done,  the  questions,  or  the  substance  of 
them,  will  become  public,  at  least  in  a  garbled  manner  and  condition. 
We  therefore  recommend  that  after  the  examination  is  completed, 
the  questions  may  become  public  and  may  be  given  out  to  whomso- 
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ever  desires  them.  More  than  once  the  American  Bar  Association 
has  disapproved  ot  the  rule  of  secrecy  promulgated  and  carried  out 
in  this  state  and  we  believe  this  Association  should  go  on  record  as 
disapproving  of  such  ruling. 

In  order  that  the  recommendations  of  your  Committee  may  be 
gotten  before  the  Association  in  a  condensed  form,  we  here  present 
and  recommend  the  passage  of  the  following  resolutions: 

4.  BE  IT  RESOLVED,  That  it  is  the  sense  of  this  Association  tha". 
that  portion  of  Section  4,  Chapter  139  of  the  Laws  of  1909  which 
provides  that  an  applicant  shall  not  be  permitted  to  take  the  examina- 
tion unless  he  shall  have  filed  with  the  Clerk  of  the  Supreme  Court 
two  years  before  his  examination,  a  notice  of  his  commencement  of 
the  study  of  the  law,  be  amended  so  that  the  same  will  not  apply  to 
those  who  present  at  the  time  of  the  examination  certificates  of 
graduation  from  law  schools  outside  of  the  state  of  Washington. 

2.  BE  IT  RESOjliVED,  That  it  is  the  sense  of  this  Association  that 
that  portion  of  Section  4,  Chapter  139  of  the  Laws  of  1909,  which 
provides  that  an  applicant  to  take  the  examination  for  admission  to 
tne  bar  shall  have  studied  law  two  years  before  such  examination, 
be  amended  so  as  to  provide  that  no  person  shall  be  permitted  to 
take  the  examination  unless  he  shall  present  the  affidavit  of  some 
member  of  the  bar  of  the  Supreme  Court  of  this  or  any  State,  or  the 
Dean  of  a  law  school  of  approved  standing,  to  the  effect  that  the  ap- 
plicant has  regularly  and  attentively  studied  law  under  the  direction 
of  such  affiant  for  a  period  of  not  less  than  three  years. 

3.  BE  IT  RESOLVED,  That  it  is  the  sense  of  this  Association  that 
a  law  should  be  passed  providing  that  before  a  certificate  of  admis- 
sion shall  be  issued  to  any  person  taking  the  examination,  such  per- 
son must  present  due  proof  that  he  has  resided  in  the  State  of  Wash- 
ington and  there  attentively  studied  law  at  least  one  year  under  the 
direction  or  in  the  office  of  some  member  of  the  Bar  of  Supreme 
Court  of  this  state. 

4.  BE  IT  RESOLVED,  That  it  aS  the  sense  of  this  Association  that 
a  law  should  be  passed  providing  that  no  person  taking  the  bar  ex-- 
amination  and  who  has  been  rejected  because  of  failure  to  pass  the 
examination,  shall  be  permitted  to  again  take  such  examination  at 
the  next  succeeding  term  of  the  Supreme  Court. 

5.  BE  IT  RESOLVED,  That  it  is  the  sense  of  this  Association  that 
the  practice  heretofore  providing  the  keeping  secret  the  list  of  ques- 
tions upon  which  any  examination  for  admission  to  the  bar  has  been 
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had,  is  unwise,  and  that  after  such  examination  has  been  had  such 
questions  shall  be  made  public. 

Respectfully  submitted, 

J.    B.    BRIDGES, 

J.  STANLEY  WEBSTER, 

JAMES  B.  MURPHY, 

JOHN  T.  CONDON, 

JAMES  M.  GEPHART, 

Chairman  of  Committee. 

The  President — Gentlemen,  you  have  heard  the  report  of 
the  committee.     What  is  your  pleasure? 

Mr.  Roberts — Mr.  President,  it  may  be  that  some  of  us  will 
approve  some  sections  of  the  resolution  and  disapprove  others, 
and  I  suggest  that  they  be  taken  up  in  order  and  discussed  as 
they  are  reached. 

The  President — The  Chair  will  assume  authority  to  do 
that.  It  is  evident  that  there  are  a  number  of  propositions 
involved  in  this  and  some  might  not  wish  to  vote  for  one  who 
would  desire  to  vote  for  the  others. 

The  first  recommendation  which  you   have   to   consider   is: 

"Be  it  resolved,  That  it  is  the  sense  of  this  Association 
that  that  portion  of  section  4  Chapter  139  of  the  Laws  of 
1909  which  provides  that  an  applicant  shall  not  be  permitted 
to  take  the  examination  unless  he  shall  have  filed  with  the 
Clerk  of  the  Supreme  Court  two  years  before  his  examination 
a  notice  of  his  commencement  of  the  study  of  the  law,  be 
amended  so  that  the  same  will  not  apply  to  those  who  present 
at  the  time  of  the  examination  certificates  of  graduation  from 
law  schools  outside  of  the  State  of  Wleishington." 

Mr.  Langhorxe — Now  read  the  third  one,  please,  Mr. 
President,  because  it  seems  to  me  that  they  are  somewhat  in 
conflict. 

Mr.  President — "Be  it  i^esolved.  That  it  is  the  sense  of  this 
Association  that  a  law  should  be  passed  providing  that  before 
a  certificate  of  admission  shall  be  issued  to  any  person  taking 
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the  examination,  such  person  must  present  due  proof  that  he 
has  resided  in  the  State  of  Washington  and  there  attentively 
studied  law  at  least  one  year  under  the  direction  or  in  the 
office  of  some  member  of  the  bar  of  the  Supreme  Court  of 
this,  state." 

There  is  evidently  an  clement  of  conflict  between  the  two. 

Mr.  Langhorne — I  cannot  tell  yet  whether  there  is  or  not. 
I  think  there  is,  but  it  is  hard  for  me  to  tell  without  having 
them  both  before  me. 

Mr.  Fisk — Mr.  President,  I  would  like  to  ask  the  chairman 
of  that  committee  if  it  is  the  intent  of  that  committee  that  a 
person  coming  from  another  state,  a  graduate  of  a  law  school, 
shall  be  required  to  read  law  a  year  before  seeking  admission 
to  the  bar? 

Mr.  Gephart — Yes,  it  is;  that  is  the  purport  of  that  reso- 
tion. 

Mr.  Fisk     — I  think  it  should  be  amended,  then. 

Mr.  Gephart — I  do  not  believe  there  is  any  conflict  at  all- 
I  think  if  the  President  will  read  that 

Mr.  Langhorne — Does  the  present  law  permit  a  person  to 
practice  now  who  presents  a  certificate  from  a  law  school  out- 
side of  the  state,  without  examination? 

Mr.  Gephart — ^It  does  not. 

Mr.  Condon — Mr.  President,  I  have  had  quite  intimate 
association  with  the  discussion  that  has  arisen,  and  it  has 
settled  around  my  head  somewhat,  and  I  would  like  to  get 
before  this  Association,  as  fairly  as  I  can,  w^hat  seems  to  be 
the  result  of  this  enactment  requiring  to  give  notice,  and  the 
purpose  of  it.  I  think  the  law,  as  drafted,  went  farther  than 
any  purpose  that  was  attempted  to  be  served  by  it  and  did 
cause  a  great  deal  of  injustice  to  a  number  of  men.  Speaking 
now  to  the  first  proposition:  There  has  been  an  agitation  for 
some  time,  and  it  has  grown  out  of  the  practice  that  has  ex- 
isted in  a  number  of  states,  principally  Pennsylvania,  where 
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they  have  required  some  formal  notice  when  a  man  undertook 
the  study  of  law,  the  purpose  of  that  being,  apparently,  so 
that  we  would  have  men  come  to  the  study  of  law  with  some 
sort  of  serious  thought  rather  than  having  a  man  hanging 
around  a  law  office  or  in  the  neighborhood  of  law  offices  and 
then  conceive  the  idea  that  he  would  like  to  be  a  lawyer,  and 
then  get  a  certificate  from  some  half-baked  lawyer  that  he 
had  studied  law  two  years,  etc.  It  was  to  prevent  that  sort 
of  thing  that  we  adopted  tliis  rule  in  this  state.  When  we 
did  it,  we  did  it  with  the  usual  lack  of  foresight  in  the  passing 
of  statutes  and  we  failed  to  take  into  consideration  all  these 
men  that  are  graduates  of  tht*  best  law  schools  in  the  East, 
and  we  failed  to  take  into  consideration  anotlier  feature,  viz. : 
that  in  most  of  those  states  where  they  have  that  provision 
for  registration  before  they  commence  the  study  of  law,  they 
have  also  another  provision,  that  the  registration  in  one  state 
would  be  effective  and  can  be  transferred  to  another  state,  so 
that,  if  a  man  seriously  undertook  the  study  of  law  in  New 
York  and  filed  'his  notice  and  then  came  to  this  state — in  a  law 
office,  now — ^he  could  transfer  that  notice  to  this  state  and  it 
would  be  effective  and  he  could  pursue  his  study  in  this  state 
and  become  admitted  here  without  waiting  another  period  of 
time  to  give  that  notice.  Under  the  same  provision,  if  a  man 
entered  one  of  the  best  law  schools  in  the  East  and  graduated 
there,  that  shows  the  same  serious  intention  and  we  should 
not  have  the  rule  apply  to  this  man.  The  only  thing  that  I 
can  see  at  present  and  since  joining  in  this  report  is  that  it 
seems  to  me  our  recommendation  at  this  point  does  not  go  far 
enough.  It  simply  enables  those  men  who  have  registered  in 
law  schools  and  graduated  from  law  schools  in  the  East,  to 
allow  that  registration  to  become  effective  here.  Now,  in  ad- 
dition to  that,  we  ought  to  do  what  the  National  Bar  Asso- 
ciation is  doing  in  their  recommendation,  which  has  been  sent 
around,  I  think,  to  all  the  members  of  the  Bar  Association. 
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In  their  Rule  7,  which  I  will  read  (it  is  a  little  dark  for  me  to 
read  here)  but  the  effect  of  that  is  registration,  and  there 
they  require  three  years'  registration.  I  assume  that  mem- 
bers of  the  American  Bar  Association  are  familiar  with  this. 
(Holding  up  pamphlet.)  This  is  an  extract  from  the  last 
report  of  the  American  Bar  Association.  It  contains  a 
set  of  uniform  rules  for  admission  to  the  bar  applicable  to 
the  country  generally.  It  has  been  before  the  American 
Bar  Association  twice  and  is  coming  up  for  formal  adoption 
this  year  in  this  form,  and  I  have  no  doubt  it  will  be  adopted 
as  set  out.  There  they  require  a  three-years'  notice,  in- 
stead of  a  two-years'  notice,  as  we  have  had  before,  and,  in 
addition  to  that,  they  have  this  element  of  registration  in  the 
law  school  and  registration  in  the  law  office  in  the  East  and 
allow  it  to  be  transferred  to  this  state,  and  I  believe  that 
what  we  ought  to  do  is  to  get  in  line  with  these  recommenda- 
tions of  the  American  Bar  Association  in  that  respect,  and, 
although  joining  in  this  report,  I  want  to  move  to  adopt  this 
Article  7,  on  page  6,  and  ask  the  Secretary  to  read  it. 

The  Secretary  reads: 

"Students  shall  be  officially  registered  at  the  commencement 
of  their  course  of  preparation  for  the  bar,  upon  report  of  the 
State  Board  as  to  fitness.  The  board's  report  shall  be  based 
upon  its  inspection  of  the  candidate's  credentials  establishing 
that  he  has  passed  the  required  academic  examination.  The 
registration  shall  be  with  the  clerk  of  the  highest  appellate 
court,  A  candidate  removing  from  a  jurisdiction  having  sim- 
ilar standards  for  registration  may  have  the  registration  trans- 
ferred. Nunc  pro  tunc  registration  may  be  permitted  accord- 
ing to  the  present  New  York  practice,  which  allows  such  regis- 
tration only  w*hen  the  candidate  had  the  requisite  education  at 
the  date  as  of  which  he  desires  to  be  registered,  and  in  case 
where  there  has  been  no  laches  on  his  part." 

Mb.  Condon — ^Now,  Mr.  President,  continuing,  that  gives 
opportunity  to  discuss  all  these  cases  of  injustice  that  have 
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arisen.  They  have  all  come  to  me  because  they  had  the  idea 
that  I  had  some  sort  of  an  open  sesame  to  get  them  admitted 
to  the  bar  and  by  some  sort  of  short  course.  There  are  many 
cases  of  injustice  that  have  arisen.  I  have  in  mind  a  young 
man  who  is  in  Judge  Grosscup's  office  who,  through  some  mis- 
fortune, failed  to  get  his  notice  filed  on  a  particular  day.  It 
was  filed,  as  I  recollect,  almost  on  the  next  day.  That  is  a 
case  of  misfortune  that  ought  to  be  corrected  and  there  ought 
to  be  some  power  in  the  court  to  correct  it.  I  appeared  once 
before  the  Supreme  Court  and  with  reference  to  another  ap- 
plication for  a  young  man  who  had  been  granted  a  certificate. 
He  was  in  the  same  condition  as  the  young  man  from  Judge 
Grosscup's  office,  but  the  committee  did  not  notice  the  defect 
until  after  he  had  been  given  a  certificate.  He  was  allowed  to 
keep  his  certificate  because  of  the  injustice  that  might  have 
been  done  in  taking  it  back  from  him.  The  Supreme  Court  was 
of  opinion  there  was  no  harm  in  the  interpretation  of  this  stat- 
ute in  order  to  do  justice  in  this  particular  case.  It  seems  to 
me  we  might  avoid  all  those  objections  best  by  the  adoption  of 
this  Section  7  which  has  been  read,  and,  for  that  reason,  I  move 
its  adoption  as  a  substitute  for  this  one  provision  we  have  been 
considering. 

The  motion  received  a  second. 

Mr.  Gephart — Before  this  is  put,  it  seems  to  me  that,  in- 
stead of  substituting  that  article  for  Resolution  1,  it  should 
be  put  in  as  an  additional  part  of  the  resolution,  if  anything, 
because  I  do  not  believe  it  would  be  antagonistic  at  all  to  the 
resolution.  As  a  matter  of  fact,  I  want  to  say  to  this  Asso- 
ciation that  that  matter  was  discussed  pretty  fully  by  various 
members  of  the  committee,  but  there  have  been  some  objec- 
tions raised  to  the  law  as  it  now  stands  and  there  was  some 
doubt  as  to  whether  or  not  it  would  be  proper  at  this  time  to 
frame  a  resolution  of  that  kind.  However,  I  am  very  much 
in  favor  of  it  and  always  have  been,  and  I  believe  that  the 
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provisions  of  the  Pennsylvania  law  requiring  academic  exam-- 
ination  three  years  before  examination  should  be  required.  I 
fully  approve  of  the  resolution  as  a  substitute,  but  I  believe 
it  should  be  put  in  as  an  additional  part  of  the  resolution. 

Mr.  Langhorne — It  seems  to  me,  Mr.  President,  that  there 
is  some  apparent  conflict  between  the  first  and  third  resolu^ 
tions  as  contained  in  this  report.  I  do  not  know  whether  there 
is  or  not,  but  I  think  that  there  is.  The  first  resolution  pro- 
vides that  Section  4,  Chapter  139,  Session  Laws  1909,  be 
amended  so  that  the  time  limit  of  two  years  shall  not  apply- 
to  those  who,  at  the  time  they  present  themselves  for  examina- 
tion, hav«  a  certificate  of  graduation  from  law  schools  outside 
of  the  State  of  Washington.  Now,  it  seems  to  be  the  intent 
of  that  resolution,  subdivision  one,  that  a  residence  shall  not 
be  required  in  this  state ;  that  is  to  say,  that  a  person  coming- 
here  to  take  an  examination  and  who  presents  a  certificate 
from  some  law  school,  shall  not  be  required  to  register  his 
notice  of  examination  two  years  prior  to  that  time.  Now,  ii^ 
subdivision  three  is  the  following: 

"It  is  the  sense  of  this  Association  that  a  law  should  be 
passed  providing  that  before  a  certificate  of  admission  shall 
be  issued  to  any  person" — rather  sweeping  language — "taking- 
the  examination,  such  person  must  present  due  proof  that  'he 
has  resided  in  the  State  of  Washington  and  there  attentively- 
studied  law  at  least  one  year  under  the  direction  or  in  the 
office  of  some  member  of  the  bar  of  the  Supreme  Court  of  thia 
state." 

If  these  two  resolutions  should  be  enacted  into  law  and  they 
should  come  before  the  Supreme  Court,  the  Supreme  Court 
would  certainly  have  to  make  some  law  in  order  to  reconcile 
them. 

Mr.  Secretary — I  think  there  is  no  conflict  in  them  in  this^ 
that  the  present  law  provides  that  a  notice  must  be  filed  at 
least  two  years  before  the  applicant  presents  his  applicatioit 
to  take  the  examination.     A  graduate  of  a  law  school  outside 
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of  this  state  must  file  that  notice  the  same  as  anybody  else. 
Now  this,  as  I  interpret  it,  means  that  he  does  not  have  to 
file  that  notice  under  the  first  resolution  but,  nevertheless,  he 
must  be  a  resident  of  this  state  one  year  before  he  can  be 
admitted. 

Mr.  Gephart — That  is  the  interpretation. 

Mr.  Langhorne — It  says,  too,  that  he  must  read  law  one 
year. 

Mr.  Gephart — He  must  have  studied  law  for  one  year  in 
the  state. 

Mr.  QriNBY — Isn't  that  provision  also  applicable  to  attor- 
neys practicing  in  other  states  and  coming  to  this  state. '^ 
Would  they  not  be  required  to  have  a  residence  here  a  year 
and  studied  ? 

Mr.  Gephart — I  should  say  that  the  resolution  does  not 
apply  to  those  who  have  practiced  in  other  states,  but  with 
reference  to  those  who  have  been  graduated  from  law  schools 
and  other  schools  outside  of  the  state  and  coming  here  for 
examination.      It  does  not  have  reference  to  practitioners. 

Judge  Crow — As  I  understand  the  present  resolution,  no 
one  can  take  the  examination  for  admission  to  the  bar  of  this 
state  unless  he  has  filed  the  notice  of  his  intention  to  read  law 
or  study  law  three  years  before  examination.  Prior  to 
Januaary  1st  last  no  notice  was  required,  provided  the  appli- 
cant had  studied  two  years ;  it  is  two  years  under  the  present 
law.  The}^  propose  to  make  it  three  years.  Now,  if  a  grad- 
uate of  one  of  the  best  law  schools  of  the  United  States  would 
come  into  this  state  and  undertake  to  take  an  examination, 
he  could  not  do  it  because  he  has  not  filed  tliat  notice.  As  I 
undestand  this  first  resolution,  it  intends  onlj-  to  do  away 
with  the  necessity  of  filing  that  notice.  The  second  resolution 
pertains  to  another  proposition  entirely;  that,  for  the  purpose 
of  becoming  acquainted  with  our  present  laws,  they  must  study 
law  in  this  state  before  taking  the  examination,  notice  or  no 
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notice.     I  do  not  see  any  inconsistency  to  it  at  all.     I  am  op- 
posed to  the  third  resolution  and  I  am  in  favor  of  the  first. 

Mr.  Condon — ^For  that  reason  they  were  separated  so  we 
could  pass  upon  them  by  themselves.  They  are  meant  to  deal 
with  different  things,  and  if  the  opposition  wants  to  cut  out 
the  third  proposition  they  can.  It  takes  another  course  then 
and  we  can  act  on  it  separately. 

Mr.  President — ^I  think  the  Chair  will  rule  that  the  debate 
must  cling  closely  to  the  first  resolution,  inasmuch  as  that  is 
all  that  the  motion  covers.  Now,  the  first  resolution,  upon 
which  the  motion  is  offered,  provides  that  an  applicant  shall 
not  to  be  permitted  to  take  the  examination  unless  he  has 
complied  with  certain  conditions,  and  it  is  limited  wholly  to 
the  question  of  who  shall  take  the  examination  for  admission 
to  the  bar. 

Mr.  Gbosscup — I  understand  that  Professor  Condon's  mo- 
tion is  before  the  house  to  substitute  for  the  resolution  offered 
bv  the  committee, 

ml 

Ma.  President — For  the  first  resolution;  that  is  the  ques- 
tion before  the  house.  The  first  resolution  is  the  only  one  we 
are  considering,  Mr.  Grosscup.  This  is  to  substitute  Rule  7 
for  the  recommendation  contained  in  the  first  resolution. 

Mr.  Grosscup — I  want  to  say,  Mr.  President,  that  I  am 
most  heartily  in  favor  of  the  substitute.  It  seems  to  me  that 
the  rule  of  the  present  statute  works  an  intolerable  hardship. 
A  man  who  has  been  thoroughly  read  in  any  office  in  another 
state,  who  has  all  the  qualifications  ol*  a  lawyer  although  not 
admitted  to  the  bar,  who  comes  here  and  seeks  to  become  one 
of  our  citizens  and  engage  in  one  of  our  professions,  is  barred 
from  his  chosen  avocation,  under  the  existing  law,  for  two 
years.  It  seems  to  me  that  the  present  law  subordinates  the 
primary  idea  of  requiring  qualifications  to  the  secondary  notion 
of  proof  of  his  ability  to  take  the  examination  to  prove  his 
qualification.     I  am  in  favor  of  stringent  qualifications,  but 
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if  a  man  has  the  qualifications  he  should  be  admitted  to  the 
bar ;  if  he  has  not,  he  should  be  rejected.  This  rule  which  re- 
quires him  to  come  into  this  state  and  give  two  years'  notice 
— ^because  the  present  law  says  he  must  be  a  citizen  of  the 
state,  he  must  have  had  an  intention,  at  least,  to  practice  in 
this  state  for  two  years,  to  give  the  notice — it  is  an  intolerable 
hardship  which  should  be  done  away.  The  rule  which  is  pro- 
posed by  the  substitute  is  much  more  reasonable,  and  I  am 
most  heartily  in  favor  of  some  modification,  at  least,  of  this 
present  enactment. 

The  motion  to  substitute  Rule  7  of  the  American  Bar  Asso- 
ciation for  the  first  resolution  in  the  report  of  the  committee 
was  put  to  the  house  and  carried. 

Mr.  President — Now,  gentlemen,  the  second  resolution  is 
before  the  house: 

"Be  it  resolved,  That  it  is  the  sense  of  this  Association  that 
that  portion  of  Section  4,  Chapter  139,  of  the  Laws  of  1909, 
which  provides  that  an  applicant  to  take  the  examination  for 
admission  to  the  bar  shall  have  studied  law  two  years  before 
such  examination,  be  amended  so  as  to  provide  that  no  person 
shall  be  permitted  to  take  the  examination  unless  he  shall  pre- 
sent the  affidavit  of  some  member  of  the  bar  of  the  Supreme 
Court  of  this  state,  or  the  Dean  of  a  law  school  of  approved 
standing,  to  the  effect  that  the  applicant  has  regularly  and 
attentively  studied  law  under  the  direction  of  such  affiant  for 
a  period  of  not  less  than  three  years." 

Mr.  Jones — I  would  like  to  ask  a  question.  Suppose  a  man 
had  studied  law  in  two  places,  under  two  attorneys,  how  would 
one  affidavit  cover  it? 

Me.  Gephaet — I  presume  he  could  have  the  certificate  from 
two  members  of  the  bar.  If  he  is  a  non-resident,  he  must  have 
studied  law  for  the  period  of  one  year,  provided  he  is  a  grad- 
uate of  a  law  school. 

Mr.  Jones — Suppose  a  party  had  studied  law  in  Belllnghani 
for  a  year  and  in  Seattle,  or  some  other  office,  for  a  year,  and 
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in  Tacoma  or  any  other  office,  for  a  year,  it  would  take  three 
affidavits  to  cover  your  resolution. 

Mk.  Gephart — That  would  be  customary,  and  I  presume  it 
would  be  sufficient. 

Mb.  President — The  Chair  would  like  to  say  that  it  would 
be  preferable  to  have  some  motion  discussed  to  an  end  rather 
than  piecemeal  it  out  for  half  an  hour  before  the  motion  is 
stated  and  then  after  the  motion  is  stated. 

Mr.  Grosscup — I  do  not  understand  whether  that  excludes 
a  man  from  examination  who  has  regularly  read  law  in  another 
state. 

Mr.  President — It  does  not.  It  reads:  "Be  amended  so  as 
to  provide  that  no  person  shall  be  permitted  to  take  the  exam- 
ination unless  he  shall  present  the  affidavit  of  some  member  of 
the  bar  of  the  Supreme  Court  of  the  state,  or  the  Dean  of  a 
law  school  of  approved  standing,  to  the  effect  that  the  appli- 
cant has  regularly  and  attentively  studied  law  under  the  direc- 
tion of  such  affiant  for  a  period  of  not  less  than  three  years,*' 

Mr.  Grosscup — But  suppose  he  has  read  law  in  a  foreign 
state,  and  in  an  office  and  not  in  a  law  school,  is  he  excluded 
then? 

Mb.  President — He  will  be,  yes.  Th^  idea  is  that  one  of 
the  later  resolutions  is  to  make  provision  for  that,  and  pos- 
sibly the  former  resolution,  under  the  certificate  that  can  be 
transferred  from  another  state  into  this  state. 

Mb.  Grosscup — That  is  just  what  I  want  to  call  out.  The 
first  resolution  passed,  it  seems  to  me,  is  in  conflict  with  this. 
I  move,  Mr.  Chairman,  we  add  to  that,  in  efl^ect,  that  he  must 
have  read  law  for  a  period  of  three  years,  so  as  to  include  read- 
ing anywhere  in  America  in  place  of  the  State  of  Washington. 
He  must  present  an  affidavit  that  he  has  read  law  three  years. 
I  move  that  we  strike  out  the  words  "in  the  office  of  some  mem- 
ber of  the  bar  of  the  Supreme  Court  of  this  state,"  strikinar 
those  words  out. 
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Mr,  Jones — There  being  no  second  to  that,  Mr.  President, 
I  move  that  this  resolution  be  referred  to  a  new  committee,  the 
committee  to  repor.t  upon  it  at  this  session. 

The  motion  received  a  second. 

Mr.  Edge — If  I  may  be  permitted,  we  have  got  this  matter 
here  and  we  might  as  well  settle  it  now.  I  think  Mr.  Gross- 
cup's  idea  is  all  right  to  the  single  extent  that  the  intent  of 
that  is  to  permit  him  to  get  credit  for  reading  anywhere  in 
the  United  States.  I  think  we  are  all  advised  as  to  whether  or 
not  we  are  in  favor  of  or  against  the  proposition,  and  I  do 
not  believe  it  should  be  re-rcfcrred  to  some  committee  to  come 
back  again  for  discussion. 

Mr.  Secretary — I  would  like  to  call  attention  to  the  fact 
thtit  you  have  substituted  Rule  7  of  the  Report  of  the  Amer- 
ican Bar  Association  for  the  first  resolution,  which  provides 
for  that  very  thing  that  Mr.  Grosscup  is  contending  for,  pro- 
viding he  has  registered  in  that  state,  but  he  must  have  regis- 
tered and  then  transferred  the  register  from  that  to  this 
state. 

Mr.  Condon — That  register  is  different,  very,  from  the 
certificate  that  you  have  cited.  The  register  is  simply  a 
formal  notice  that  you  intend  to  study,  and  the  certificate  is 
to  the  effect  that  you  have  studied. 

Mr.  President — The  question  is  upon  the  motion  to  re- 
refer  the  whole  question  to  a  new  committee.  Those  in  favor 
of  the  motion  will  say  Aye;  those  opposed,  No.  The  motion 
is  carried. 

Mr.  Secretary — Does  that  take  simply  that  resolution  or 
the  whole  thing? 

Mr.  President — I  think  it  takes  the  whole  thing.  The  mo- 
tion was  to  re-refer  the  whole  thing. 

Pending  the  appointment  of  the  new  committee,  a  recess 
was  here  taken. 

Mr.   President — Gentlemen,   come   to   order,   please.      The 


State  Bar  Association  6S 

Chair  will  appoint  Mr.  Grosscup,  Mr.  Bell,  the  Attorney  Gen- 
eral, and  Mr.  Richard  Saxe  Jones  as  the  committee  and  wilf 
assume  the  responsibility  of  asking  that  these  gentlemen  wilTi 
act  in  conjunction  with  the  old  committee,  if  satisfactory  to 
the  Association.  The  next  matter  to  come  before  us  is  the- 
Report  of  the  Committee  on  Community  Property,  Mr.  Frank. 
T.  Post,  Chairman. 

Mr.  Secretary — Mr.  President,  no  member  of  the  Commit- 
tee on  Community  Property  is  present.  I  understand  Mr.  Post 
has  sent  his  regrets  that  he  could  not  be  here.  He  is  the  chair- 
man of  the  committee.  He  asks  that  his  report  be  adopted, 
however.  The  report  was  filed  a  year  ago,  but  was  put  over 
until  this  meeting. 

REPORT  OF  committee  ON   COMMUNITY   PROPERTY. 

To  the  President  of  Waahington  State  Bar  Association: 

Dear  Sir:  The  Special  Committee  appointed  to  recommend  changes 
in  the  community  law  of  this  state,  have  prepared  three  bills,  which 
are  hereto  annexed,  and  respectfully  recommend  their  approval  by 
the  Association  and  that  the  Association  recommend  their  adoption 
to  the  legfislature,  and  that  the  President  of  the  Association  for- 
ward copies  thereof  to  the  Governor  and  to  the  chairman  of  the 
judiciary  committee  of  each  house  with  the  recommendation  of  thia 
Association.     Respectfully  submitted, 

P.  T.  Post, 
T.  L.  Stiles. 

ACT  ONE. 
An  Act  relating  to  the  descent  and  Inheritance  of  community  prop- 
erty and  am^iding  Section  4621  of  Ballinger's  Annotated  Codes 
and   Statutes  of  Washington,   being   Section   2703   of   Pierce's 
Washington  Code. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

Section  1.  That  section  4621  of  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington,  being  section  2703  of  Pierce's  Washington 
Code,  be  and  the  same  is  hereby  amended  as  follows: 

Sec.  4621.  Upon  the  death  of  the  husband,  one-half  of  the  com- 
munity  property  shall  go  to  tfte  surviving  wife  subject  to  the  com- 
munity debts,  and  the  other  half  shall  be  subject  to  the  testament- 
ary disposition   of  the  deceased   husband   subject   also   to   the   com- 
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:inimity  debts,  and  In  the  absence  of  such  disposition,  shall  go,  subject 
^  the  community  debts,  to  his  descendants,  equally,  if  such  descend- 

^ants  are  in  the  same  degree  of  kindred  to  the  decedent;  otherwise, 
according  to  the  right  of  representation;  and  in  the  absence  of  both 
«uch  disposition  and  such  descendants  then  the  said  community  prop- 
erty shall  all  pass  to  the  survivor  to  the  exclusion  of  collateral  heirs, 
subject  to  the  community  debts,  and  the  charges  and  expenses  of 
administration. 

Upon  the  death  of  the  wife  the  entire  community  property,  with- 
out administration,  belongs  to  the  surviving  husband. 

ACT  TWO. 

An  Act  in  relation  to  the  power  of  all  persons  and  corporations 
having  the  record  title  to  sell  and  mortgage  real  property  and 
protecting  purchasers  thereof  and  repealing  Chapter  CLI  of  the  acts 
of  the  legislature  of  this  state,  approved  March  9,  1891,  entitled, 
*'An  Act  to  protect  innocent  purchasers  of  community  real  prop- 
erty." 

Se  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

SSCTION  1.  Every  person,  married  or  single,  and  every  corpora- 
tion having  in  his,  her  or  its  name  the  record  legal  title  to  any  real 
property  in  this  state  as  the  same  appears  upon  the  real  property 
records  of  the  county  wherein  it  is  situated,  is  empowered  to  con- 
tract to  sell,  convey  or  mortgage  the  same  without  the  joinder  of 
the  husband,  wife,  cestui  que  trust,  principal  or  any  other  party  in- 
terested therein,  to  a  purchaser  or  mortgagee  for  a  valuable  consid- 
■eration;  and  the  deed  or  mortgage  of  such  holder  of  the  legal  title 
^sball  be  sufficient  to  convey  to  and  vest  in  the  purchaser,  or  to  pledge 
to  the  mortgagee,  as  the  case  may  be,  the  entire  estate  in  such  real 
property  free  and  clear  of  the  claims  of  any  other  persons  what- 
soever, not  of  record  in  the  office  of  the  auditor  of  such  county,  at 
the  time  of  such  conveyance  or  mortgage:  Provided,  That  real  prop- 
erty occupied  as  the  homestead  of  married  persons  shall  not  be  con- 
veyed or  mortgaged  without  the  Joinder  of  husband  and  wife  in  the 
Instrument  of  conveyance. 

Sec.  2.  Any  person  or  corporation  who  may  have  an  interest 
In  any  real  property  in  this  staie,  the  record  legal  title  to  which  is 
field  by  another,  may  protect  such  interest  from  sale  or  mortgage 
under  the  provisions  of  section  1  of  this  act  by  causing  to  be  filed 
^th  the  county  auditor  for  record  in  the  deed  record  books  of  the 
county  in  which  such  real  property  is  situated,  a  cerified  declaration  of 
the  interest  claimed  with  the  name  of  the  holder  of  the  record  title 
^and  a  description  of  the  property  ajrainst  which  the  claim  is  asserted. 
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and  from  the  time  of  such  filing  and  recording,  every  grantee  or 
mortgagee  of  such  real  property  shall  be  charged  with  notice  of  the 
claim  of  the  declarant;  and  in  the  case  of  community  real  property, 
no  conveyance  or  mortgage  thereof  shall  be  made  by  either  husband 
or  wife  without  the  joinder  of  the  other,  so  long  as  the  declaration 
of  interest  above  mentioned  is  of  record  and  uncancelled. 

Sec.  3.  A  declaration  of  interest  may  be  cancelled  by  the  filing 
for  record  of  a  declaration  of  cancellation,  referring  with  accuracy 
sufficient  for  identification  to  the  declaration  of  interest,  and  ac- 
knowledged as  a  deed  for  real  property;  the  same  to  be  recorded 
in  the  deed  record  book  of  the  county  where  the  real  property  affected 
is  situated;  or  a  declaration  of  interest  may  be  cancelled  by  the  judg- 
ment of  a  court  of  competent  jurisdiction  as  a  cloud  up.n  title  xn 
every  proper  case. 

Sec.  4.  A  declaration  of  interest  as  above  provided  for  shall 
be  indexed  by  the  county  auditor,  in  the  name  of  the  record  owner 
of  the  real  property  as  gnrantor,  and  of  the  declarant  as  grantee; 
and  a  cancellation  of  a  declaration  of  interest  shall  be  indexed  in 
the  name  of  the  claimant  as  gprantor  and  the  record  owner  of  the 
real  property  as  grantee. 

Sec.  5.  In  so  far  as  this  act  affects  married  persons  having 
already  acquired,  and  now  holding  the  record  legal  title  to  com- 
munity real  property,  in  the  name  of  either,  a  period  of  six  months 
from  the  date  of  passage  of  this  act  is  hereby 'allowed  to  the  spouse 
not  having  the  record  title  to  comply  with  the  provisions  of  section 
2  hereof  and,  during  said  period  of  six  months,  neither  spouse  shall 
have  the  power  to  sell,  convey  or  mortgage  community  real  property 
without  the  other  spouse  joining  in  such  instrument  of  conveyance. 
Sec.  6.  Chapter  CLI  of  the  Acts  of  the  Legislature  of  the 
State  of  Washington,  approved  March  9,  1891,  and  entitled,  "An  Act 
to  protect  innocent  purchasers  of  community  real  property,"  is  here- 
by repealed. 

ACT  THREE. 

An  Act  relating  to  the  separate  property  of  the  husband  and  grant- 
ing the  wife  an  inchoate  interest  therein,  and  limiting  the  power 
of  the  husband  to  dispose  of  the  same  by  will. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Washingtoyi: 

Section  1.  If  any  person  shall  die  testate  and  in  his  last  will 
and  testament  shall  fail  to  devise  and  bequeath  to  his  wife,  him  sur- 
viving, at  least  one-third  of  his  separate  property  and  estate,  real 
and  personal,  or  the  equivalent  thereof,  out  of  said  separate  prop- 
erty, and  estate,  such  testator  so  far  as  such  wife,  him  surviving. 
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is  concerned,  shall  be  deemed  to  die  intestate:  and  such  wife  him 
surviving,  shall  be  entitled  to  such  proportion  of  the  separate  estate 
of  said  testator,  real  and  personal,  as  if  he  had  died  intestate,  and 
tae  same  shall  be  distributed  and  assigned  to  her,  and  all  other  heirs, 
devisees  and  legatees  shall  refund  their  proportional  part. 

Sec.  2.  The  Superior  Court  sitting  in  probate  shall  have  power 
to  determine  all  questions  arising  under  the  provisions  of  this  act, 
and  make  distribution  and  division  in  accordance  herewith. 

Me.  President — Grentlemen,  we  will  first  consider  Act  One. 
What  is  your  pleasure,  gentlemen.? 

Mr.  Kellogg — I  move  that  the  consideration  of  Act  One 
with  reference  to  community  property  be  indefinitely  postponed. 

The  motion  received  a  second. 

Mr.  President — Are  you  ready  for  the  question.'* 

Mr.  Secretary — I  think  that,  since  that  committee  has 
given  this  matter  so  much  consideration  and  worked  so  hard 
on  it,  out  of  courtesy  to  the  committee  that  you  ought  to  put 
it  on  the  table  rather  than  indefinitely  postpone  it. 

^Ir.  Kellogg — I  will  amend  my  motion,  with  the  consent  of 
my  second.      Second  consents. 

^Ir.  Secretary — What  I  am  getting  at  is  this,  to  lay  it  on 

the  table  so  that  we  may  later  continue  consideration  of  it. 

Mr.  President — I  think  I  owe  it  to  Mr.  Post  to  read  his 
telegram  to  me:  "Am  unable  to  attend  meeting.  Hope  Asso- 
ciation will  adopt  report  of  Community  Property  Committee, 
which  would  make  our  statute  practically  the  same  as  Cali- 
fornia." Gentlemen,  you  have  heard  the  motion.  All  those 
in  favor  will  say  Aye ;  those  opposed.  No.     Motion  carried. 

Now,  we  have  under  consideration  Act  Two,  Section  1. 

Mr.  Jones — I  move  that  section  be  laid  upon  the  table. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  President — Section  2,  of  Act  Two. 

Judge  Crow — Mr.  President,  since  Section  1  has  gone,  I 
make  the  same  motion  as  to  the  remaining  part  of  the  bill. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  President — Act  Three. 
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Mr.  Faussett — I  have  not  had  time  to  read  Act  Three,  but 
if  it  is  like  Acts  One  and  Two,  I  move  it  also  be  laid  upon  the 
table. 

Mr.  Bruce — Mr.  President,  I  move  that  Act  Three,  with 
the  resolution  of  the  committee,  be  concurred  in. 

The  motion  received  a  second. 

Mr.  Condon — Mr.  President,  I  second  Mr.  Faussett's  mo- 
tion that  the  Act  be  laid  upon  the  table. 

Mr.  President — Gentlemen,  it  is  moved  and  seconded  that 
Act  Three  be  laid  upon  .the  table.  Those  in  favor  will  say 
Aye ;  opposed.  No.     The  motion  is  carried. 

A  short  recess  was  here  taken. 

Mr.  President — The  house  will  come  to  order.  Owing  to 
some  matters  tha,t  have  not  been  fully  determined  yet,  the 
Chair  will  postpone,  with  the  permission  of  the  Association, 
the  consideration  of  the  Report  of  the  Grievance  Committee 
until  tomorrow,  and  this  will  complete  the  program  of  the 
day. 

I  notice  on  the  program,  as  you  probably  all  have,  that 
there  is  to  be  a  smoker  for  the  members  of  the  Association 
given  by  the  Whatcom  Count}'  Bar,  at  eight  o'clock  this  even- 
ing, at  which  all  members  are  desired  to  be  present. 

Mr.  Bronson — I  move  that  we  proceed  with  the  program 
as  printed  for  this  afternoon. 

The  motion  received  a  second. 

Mr.  President — The  (!hair  does  not  wish  to  assume  the  rc^ 
sponsibility  of  passing  over  this  order  of  business  until  to- 
morrow and  will  explain.  The  Grievance  C^onmiittce  has  re- 
ported to  the  Executive  Committee.  There  has  been  no  time 
or  opportunity  when  the  presence  of  a  large  portion  or  suf- 
ficient members  of  the  Executive  ('ommittee  could  be  had  to 
call  a  meeting.  It  was  designed  to  call  that  this  evening  and 
to  consider  the  Report  of  the  Grievance  Committee,  which  has 
been  handed  in  to  the  Executive  Committee.     For  that  reason 
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there  is  no  report  as  yet  before  the  Association  which  could  be 

considered. 

Mr.  Bronson — ^AVith  the  consent  of  my  second,  I  will  with- 
draw the  motion. 

Mr.  President — And  the  Chair  thought  it  was  unneces- 
sary to  go  to  the  trouble  of  making  the  statement,  but,  as 
members  have  not  understood,  and,  recognizing  the  fact  that 
it  is  not  the  right  of  the  Chair  to  arbitrarily  pass  over  an  order 
of  business,  he  makes  this  statement. 

At  the  request  of  Mr.  Grosscup,  the  members  of  the  Com- 
mittee on  Admission  to  the  Bar  are  *asked  to  meet  here  imme- 
diately after  adjournment  this  afternoon. 

Adjournment  was  here  taken  until  ten  o'clock  tomorrow 
morning. 


FRIDAY,  JULY  29—10  o'clock  a.  m. 

Mr.  President — Gentlemen,  the  Association  will  please  come 
to  order.  The  first  matter,  gentlemen,  on  our  order  of  busi- 
ness this  morning  is  the  Report  of  the  Grievance  Committee, 
Mr.  John  C.  Higgins,  Chairman. 

Mr.  Higgins — Mr.  President,  the  order  of  business  seems 
to  contemplate  a  report  from  the  Grievance  Committee  to  the 
Association,  but  the  by-laws  require  that  the  Report  of  the 
Grievance  Committee  be  made  to  the  Executive  Committee,  and 
I  will  say  to  the  Association  that  the  Report  of  the  Grievance 
Committee  is  now  in  tlie  hands  of  the  Executive  Committee  for 
action. 

Mr.  Prksidext — What  is  the  pleasure  of  the  Association? 

Mr.  Gay — Under  tlic  statement  of  Mr.  Higgins,  I  do  not 
see  wliy  we  could  not  chnnge  it  and  luive  the  Report  of  the 
Executive  Committee  just  as  well. 

General  Bell — We  have  a  report,  wliich  is,  that  this  re- 
port has  now  been  placed  in  the  hands  of  the  Executive  Com- 
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mittee.     It  seems  to  me  thiat  this  Association  has  nothing  fur- 
ther to  do  with  the  matter  until  the  Executive  Committee  acts 

and  reports  to  the  Association. 

Mr.  President — ^The  Chair  will  so  rule. 

Mr.  Howard — Mr.  President,  before  you  proceed  to  the 
regular  order  of  business  the  Membership  Committee  desires 
to  report  a  supplemental  list  to  the  list  submitted  yesterday. 
The  total  membership  secured  at  this  meeting  is  now  seventy- 
four,  and  I  am  pleased  to  say  that  of  the  number  twenty-seven 
are  from  Bellingham,  which  I  think  gives  it  the  highest  pro 
rata  membership  of  any  local  bar  in  this  organization. 

(The  names  of  the  new  additional  members  are  included  in  the 
report  on  page  rS3  ante,) 

Mr.  Easterday — In  order  that  we  may  take  this  up  in  a 
consecutive  manner,  I  ask  unanimous  consent  that  the  Report 
of  the  Executive  Committee  be  now  heard. 

Mr.  President — The  Chair  will  state  that  the  Executive 
Committee  has  the  matter  under  consideration  and  has  not  yet 
been  able  to  prepare  a  report. 

The  next  matter  is  the  Report  of  the  Committee  on  Amend- 
ment of  Law. 

Mr.  Secretary — Mr.  President,  this  is  a  report  that  was 
passed  over  yesterday,  the  report  not  having  been  received 
by  the  Secretary. 

(The  report  is  read  by  the  Secretary.) 

REPORT    OF    committee    ON    AMENDMENT    OF    LAW. 

Seattle,  Washington,  July  27,  1910. 
Mr,  Presidentf  and  Gentlmen  of  the  State  Bar  Association: 
The  Committee  on  Amendment  of  Law  reports  as  follows: 

/. 
No  amendments  to  existing  laws  have  been  agreed  upon  by  your 
committee. 

//• 
Mr.  S.  M.  Bruce,  of  Bellingham,  has  suggested  that  verifications 
o£  pleadings  be  abolished,  for  the  reason  that  the  verification  has 


70  Proceedings 

become  a  mere  matter  of  form,  and  being  a  matter  of  form  has  a 
tendency  to  lessen  the  sanctity  of  oaths. 

Mr.  R.  G.  Hudson,  of  Tacoma,  suggests  that  a  law  be  enacted 
providing  a  punishment  for  persons  not  authorized  to  practice  law, 
engaging  in  the  practice  of  law. 

IV. 

The  chairman  of  the  committee  suggests: 

(1)  That  a  law  be  enacted  creating  a  commission,  and  pro- 
viding for  the  appointment  of  commissioners,  to  prepare  a  criminal 
code,  in  order  that  the  numerous  statutes  now  upon  the  statue  book 

which  are  never  enforced,  and  whicfc  no  one  ever  expects  to  be  en- 
forced, and  those  which  are  plainly  unconstitutional,  should  be  spe- 
cifically repealed,  and  numerous  statutes  relating  to  crimes  be  made 
harmonious.  Statutes  now  exist  In  this  state  which  make  acts,  per- 
fectly harmless  in  themselves,  violations  of  law,  and  no  attempt 
will  ever  be  made  to  enforce  such  statutes  until  some  Individual  has 
a  grievance  against  another.  The  enactment  of  such  statutes  does 
much  more  harm,  by  bringing  the  law  into  disrepute,  than  does  the 
doing  of  the  act  which  is  forbidden. 

(2)  A  revenue  law  should  be  enacted  so  that  the  constitutional 
mandate  would  be  complied  with,  which  requires  that 

'The  legislature  shall  provide  by  law  a  uniform  and  equal  rate 
of  assessment  and  taxation  of  all  property  in  the  state,  according 
to  its  value  In  money,  and  shall  prescribe  such  regulations  by  gen- 
eral law  as  shall  secure  a  just  valuation  for  taxation  of  all  prop- 
erty, so  that  every  person  and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his,  her  or  its  property. 

"The  legislature  shall  provide,  by  general  law,  for  the  assessing 
and  levying  of  taxes  on  corporation  property  as  near  as  may  be  by 
the  same  methods  as  are  provided  for  the  assessing  and  levying  of 
taxes  on  individual  property." 

(See  Constitution,  Art.  VII,  Sees,  2,  3.) 

(3)  The  code  of  civil  procedure  should  be  amended  so  that 
written  notice  of  appeal  filed  with  the  clerk  of  the  Superior  Court 
at  any  time  within  five  days  after  the  entry  of  a  judgment  or  decree 
should  be  as  effectual  as  the  giving  of  oral  notice  of  appeal  in  open 
court  at  the  time  of  the  rendition  of  the  judgment  or  decree.  The 
reason  for  desiring  such  an  act  is,  that  in  condemnation  cases  and 
in  equity  suits,  where  the  parties  are  very  numerous,  unless  the  at- 
torney for  a  party  happens  to  be  present  in  court  when  the  decree 
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or  judgment  is  rendered,  so  that  he  can  give  oral  notice  of  appeal, 
he  is  compelled  to  serve  written  notice  of  appeal  upon  all  parties 
who  have  appeared  in  the  cause  (except  in  certain  special  cases). 
There  are  times  when  it  is  almost  impossible  to  effect  such  service, 
or,  if  possible,  the  expense  involved  is  great.  In  an  equity  case  ex- 
ceptions to  findings  of  fact  and  conclusions  of  law  may  be  filed  at 
any  time  within  five  days  after  the  court  has  made  findings  of  fact 
and  conclusions  of  law.  No  greater  hardship  is  imposed  upon  the 
successful  party  by  his  being  compelled  to  take  notice  of  the  filing 
of  a  written  notice  of  appeal  wiihln  five  days  after  the  entry  of  a 
judgment  or  decree,  than  is  imposed  upon  him  by  his  being  obliged 
to  take  notice  of  the  filing  of  exceptions  to  the  findings  of  fact  and 
conclusions  of  law.  Such  an  act,  however,  should  not  do  away  with 
the  existing  methods  of  taking  an  appeal,  but  should  be  an  additional 
method  to  those  now  existing. 

(4)  A  law  should  be  enacted  providing  that  appeal  and  super- 
sedeas bonds  should  run  to  the  State  of  Washington,  and  should 
inure  to  the  benefit  of  all  parties  to  the  cause  having  any  interest 
in  sustaining  the  judgment  or  decree  appealed  from. 

The  foregoing  suggestions  are  those  of  the  individual  members 
of  the  committee^  and  not  of  the  committee. 

Respectfully  Submitted, 

James  B.  Howe,  Chairman. 


Mr.  Secretary — I  beg  pardon  for  not  asking  Mr.  Bruce 
to  read  this.  I  had  forgotten  that  he  was  a  member  of  that 
committee  until  I  saw  his  name  down  here.  In  order  to  bring 
this  before  the  Association,  I  move  that  this  matter  be  referred 
to  the  new  Committee  on  Amendment  of  Law. 

The  motion  received  a  second,  was  put  and  carried. 

Mb.  President — We  now  have  the  Report  of  the  Special 
Committee  on  Legal  Education  and  Admission  to  the  Bar,  which 
the  Secretary  will  read. 

(The  report  is  read  by  the  Secretary.) 

To  the  State  Bar  Association'. 

Your  committee  to  whom  was  referred  the  report  of  the  Standing 
Committee  on  legal  education  and  admission  to  the  bar  respectfully 
recommends: 
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That  the  Legislature  should  amend  Chapter  139  of  the  Laws  of 
1909  so  as  to  provide: 

First:  "Students  shall  be  registered  at  the  beginning  of  their 
course  of  preparation  for  admission  to  the  bar,  such  registration  to 
be  filed  with  the  Clerk  of  the  Supreme  Court  and  to  contain  a  suffic- 
ient showing  that  the  student  has  passed  the  required  academic  ex- 
amination. A  candidate  removing  from  a  jurisdiction  having  reason- 
ably similar  standards  for  registration  may  have  the  registration  in 
such  other  jurisdiction  transferred." 

"Registration  may  be  permitted  by  the  Supreme  Court  when  the 
candidate  satisfies  the  Court  on  motion  that  he  had  the  requisite  edu- 
cation at  tne  date  as  of  which  he  desires  to  be  registered  and  in  any 
case  where  the  showing  is  deemed  sufficient  as  to  his  qualifications 
and  there  has  been  no  laches  on  his  part." 

Second:  That  it  is  recommended  to  the  Legislature  that  the 
period  of  preparation  under  Chapter  139  of  the  Laws  of  1909  be  ex- 
tended to  three  years. 

Third:  That  it  is  recommended  to  the  Supreme  Court  of  this 
State  that  it  adopt  rules  requiring  the  examining  committees  for  ad- 
mission to  the  bar  to  examine  all  applicants  thoroughly  as  to  their 
familiarity  with  the  practice,  procedure  and  laws  of  the  State  of 
Washington. 

And  further  providing  that  no  rejected  applicant  for  examination 
to  the  bar  be  allowed  to  present  himself  for  examination  until  the 
expiration  of  six  months  after  any  former  rejection. 

And  further  that  a  rule  or  law  be  adopted  providing  that  after  any 
bar  examination  all  questions  asked  and  answers  submitted  shall  be 
open  to  the  public. 

That  this  association  requests  and  empowers  dean  John  T.  Condon 
to  act  in  furtherance  of  these  resolutions. 

B.  S.   Grosscup, 
J.  B.  Bridges, 
W.  P.  Bell, 
John  T.  Condon, 
Richard  Saxe  Jones, 
James  M.  Gephart. 

Mr.   President — Gentlemen,   what  is   your  pleasure.^ 
Mr.  Bates — I  move  the  adoption  of  the  report. 
The  motion  received  a  second,  was  put  and  carried. 
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Mr.  President — ^We  next  have  the  Report  of  the  Committee 
on  Methods  of  Selecting  Judiciary,  Mr.  Arthur  Remington^ 
Chairman. 

Mr.  Remington — Mr.  President  and  gentlemen:  It  seems  to 
me  that  perhaps  the  program  as  published  intended  a  more 
comprehensive  report  than  I  have  prepared.  I  suppose  I  ought 
to  say  that  this  report  is  merely  a  reflection  of  my  own  per- 
sonal views,  as  I  have  been  unable  to  get  in  touch  with  the 
balance  of  the  committee,  but  they  have  had  a  copy  of  the 
report  I  have  prepared,  and  I  will  file  it  with  the  Secretary  of 
the  Association. 

report  of  committee  on  method  of  selecting  the  JU DICIARir 

To  the  Wdshington  State  Bar  Association: 

Gentlemen:  Your  committee  to  examine  the  method  of  select- 
ing the  judiciary  in  other  states,  reports  as  follows: 

The  judges  of  the  highest  court  of  appeals  are  appointed  or 
nominated  by  the  governor  with  the  consent  or  approval  of  one  or 
both  branches  of  the  legislature  in  Connecticut,  Delaware,  Louisiana^ 
Maine,  Massachusetts,  Mississippi,  New  Hampshire,  and  New  Jersey. 
In  Rhode  Island,  South  Carolina,  Vermont,  and  Virginia  they  are 
chosen  by  the  legislature.  In  all  other  states  they  are  elected  by 
popular  vote  of  the  people.  The  method  of  selecting  judges  of  the 
lower  courts  corresponds,  with  some  few  exceptions,  and  perhaps  a 
few  changes  in  minor  details. 

It  is  thus  at  once  seen  that  there  is  practically  only  one  gener- 
ally recognized  method  of  selecting  the  judiciary  in  the  American 
states — and  that  is  by  a  popular  vote  of  the  people.  All  the  con- 
stitutional changes  of  recent  years  have  been  in  this  direction,  and 
the  cry  of  the  day,  more  than  ever  before,  is  for  a  more  representa- 
tive  form  of  popular  government.  It  is  idle  to  say  to  the  American 
people  that  the  elective  franchise  should  not  include  the  judiciary. 
There  is  no  way  to  meet  their  argument  that  the  three  separate 
branches  of  our  government  should  be  distinct  and  independent  of 
each  other,  and  that  the  judiciary,  which  ultimately  acts  in  restraint 
of  or  supervision  over  both  the  executive  and  legislative  branches, 
should  not  be  dependent  upon  either  of  the  other  branches  for  its 
existence  or  freedom  of  action.  However  advisable  it  may  be  ta 
delegate  the  selection  of  the  judiciary  to  one  or  both  of  the  other 
branches  of  the  government,  it  is  not  to  be  expected  that  the  Ameri- 
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can  people  will  ever  relinquish  their  right  to  a  judiciary  of  their 
own  direct  choice.  For  this  Association  to  suggest,  especially  at 
this  time,  any  curtailment  of  the  elective  franchise,  would  simply 
invite  popular  distrust  and  merited  criticism. 

This  leaves  for  consideration  only  the  methods  of  electing  the 
judiciary  by  popular  vote,  and  there  seems  to  be  practically  no  di- 
vergence in  methods  except  in  the  matter  of  nominating  candidates. 
The  prevailing  practice  seems  to  be  about  equally  divided  between 
the  convention  plan  and  the  direct  primary  election.  In  most  of 
the  states  there  are  optional  provisions,  making  it  possible  to  nomi- 
nate by  convention,  by  primary  election,  or  by  petition,  so  that  we 
often  find  candidates  in  one  field  nominated  in  all  the  various  ways. 
In  some  states  the  convention  plan  or  the  direct  primary  is  made 
exclusive.  Having  made  an  inquiry  into  the  methods  usually  em- 
ployed at  the  present  time  in  all  the  elective  states  (whether  optional 
or  not)  we  find  that  the  judges  of  the  highest  courts  are  nominated 
in  conventions  of  political  parties  in  Alabama,  Colorado,  Indiana, 
Iowa,  Kentucky,  Michigan,  Minnesota,  New  York,  North  Carolina, 
Ohio,  Pennsylvania  Tennessee,  Utah,  Washington  and  Wyoming. 

In  the  following  states  they  are  nominated  by  direct  primary 
elections:  Arkansas,  California,  Florida,  Georgia,  Idaho,  Illinois, 
Kansas,  Missouri,  Nebraska,  Nevada,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Texas  and  Virginia. 

In  West  Virginia  candidates  are  nominated  by  convention  or 
primary  election  at  the  discretion  of  the  political  parties,  but  we  are 
not  advised  as  to  the  prevailing  practice.  In  Wisconsin,  an  optional 
state,  they  are  usually  nominated  by  nomination  papers  signed  by 
members  of  the  bar  and  others.  In  Montana,  all  judicial  officers  are 
nominated  only  by  petition,  signed  by  a  certain  per  cent,  of  the 
electors. 

In  New  York  the  judges  of  all  state  courts  are  elected  by  pop- 
ular vote.  The  state  is  divided  into  nine  judicial  districts  and  also 
four  judicial  departments.  In  each  department  there  is  an  appel- 
late division  of  the  supreme  court.  This  consists  of  seven  judges 
in  the  city  of  New  York,  which  constitutes  the  first  department,  and 
five  judges  in  each  of  the  other  departments.  These  judges  of  the 
appellate  division  are  appointed  by  the  governor  from  the  judges 
of  the  supreme  court,  but  in  the  first  instance  they  are  elected  by 
the  people.  Party  nominations  for  supreme  court  justices  are  made 
by  party  conventions  in  each  judicial  district  where  there  is  a  judge 
to  be  elected.  The  members  of  the  nominating  convention  are  se- 
lected at  the  primaries  and  nominations  for  judges  of  the  court  of 
appeals  are  made  s^t  the  state  conventions  of  the  respective  parties. 
Independent  nominations  for  any  judgeship  may  be  made  by  petition. 
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Of  late  years  there  has  been  very  little  political  contest  over  the 
judges  of  the  court  of  appeals,  and  frequently  the  same  man  is  nom- 
inated by  both  parties. 

In  Tennessee,  it  seems  that  heretofore  the  judges  of  the  supreme 
court  have  been  nominated  by  a  convention  separate  from  political 
officers,  and  this  year,  when  the  governor  attempted  to  force  them 
into  a  political  primary,  the  majority  of  the  Judges  appealed  directly 
to  the  people  at  the  election  to  be  held  on  August  4.  It  cannot  oe 
denied  that  optional  features  have  important  corrective  tendencies, 
and  are  in  furtherance  of  personal  liberty. 

The  direct  primary,  which  has. lately  been  supplanting  the  conven- 
tion plan  of  nominating  candidates,  Is  yet  unproved  and  is  now  be- 
fore the  bar  of  public  opinion.  The  respective  merits  of  these  two 
principal  systems  can  only  be  determined  by  time  and  experience. 

Many  of  the  states  have  but  recently  taken  up  the  primary  sys- 
tem,  among  other,  Illinois,   where   the  direct  primary   has   not   yet 

been  tried.  On  the  other  hand,  Alabama  has  just  given  up  primary 
elections,  and  provided  for  a  judicial  convention.  The  eyes  of  the 
whole  country  have  been  but  recently  turned  to  New  York,  where 

the  direct  primary  lailed  to  pass,  although  shorn  of  many  of  the 
evils  of  the  Oregon  system,  and  backed  by  Governor  Hughes  and 
Roosevelt.  At  present,  attention  is  directed  to  Oregon,  where  a  de- 
termined effort  is  being  made  to  overthrow  the  whole  system  by 
means  of  endorsements  by  party  conventions. 

In  a  few  states,  distinctions  are  made  between  the  highest  and 
the  lower  courts.  Iowa,  a  direct  primary  state,  Michigan  and  Penn- 
sylvania, and  perhaps  other  states,  have  the  present  Washington 
system,  in  which  the  judges  of  the  highest  courts  are  nominated  by 
the  state  convention,  while  judges  of  the  court  of  common  pleas  in 
Pennsylvania,  and  of  the  circuit  courts  of  Iowa  and  Michigan  are 
nominated  by  a  primary  election,  as  in  the  case  of  our  superior 
courts. 

There  is,  therefore,  one  conclusion  that  is  beyond  all  question. 
With  the  scales  so  evenly  balanced,  the  public  mind  so  undecided, 
and  thie  opinions  of  the  ablest  statesmen  so  conflicting,  it  is  not 
for  any  one  to  criticise  our  last  legislature  in  its  adoption.  In 
part,  of  both  of  these  systems,  following  as  it  did  the  practice  in 
at  least  three  of  the  older  states. 

The  tenure  of  office,  which  certainly  has  its  bearing  on  the 
method  of  selection,  varies  in  the  different  states  from  two-year 
terms,  to  life,  or  during  good  behavior.     Six  years  is  the  most  com- 
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num  period.  The  following  affords  a  oomparison  between  the  highest 
coarts  of  arp^ai  m  the  various  states: 

For  two  years:     Vermont. 

For  four  years:   Nevada. 

For  six  years:  Alabama,  Georgia,  Indiana,  Idaho,  Iowa,  Kansas, 
Louisiana,  Minnesota,  Montana,  Nebraska,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  South  Dakota,  Texas,  Utah,  Washington. 

For  seven  years:    Maine,  New  Jersey. 

For  eight  years:  Arkansas,  Connecticut,  Kentucky,  Michigan, 
North  Carolina,  South  Carolina,  Tennessee,  Wyoming. 

For  nine  years:    Illinois,  Mississippi. 

For  ten  yean:     Colorado,  Wisconsin. 

For  twelve  years:    Delaware,  California,  West  Virginia. 

For  fourteen  years:    New  York. 

For  fifteen  years:    Maryland. 

For  twenty-one  years:    Pennsylvania. 

Until  seventy  years  of  age:    New  Hampshire. 

For  life  or  during  good  behavior:  Massachusetts  and  Rhode 
Island. 

The  utility  of  an  extended  comparison  of  the  details  of  the  various 
direct  primary  and  convention  systems,  now  in  vogue  in  the  different 
states,  as  applied  to  the  judiciary,  is  entirely  out  of  all  proportion 
to  the  time  and  labor  that  such  a  study  would  involve.  Besides,  in 
the  end,  the  condition  and  temper  of  the  people  in  each  locality  must 
be  the  controlling  guide,  and  each  community  must  determine  for 
itself  what  system  is  best  suited  to  its  own  environment.  Imagine, 
for  instance,  the  application  in  some  of  the  Western  states,  of  the 
Vermont  method.  There  the  judges  are  elected  by  the  legislature  for 
a  term  of  two  years;  yet  the  chief  justice  has  served  for  twenty- 
nine  years,  and  his  associates  for  periods  of  like  duration,  a  re- 
election being  a  mere  matter  of  form. 

The  advantages  and  disadvantai^es  of  the  direct  primary  are  as 
applicable  to  the  judiciary  as  to  the  other  branches  of  the  govern- 
ment, and  involve  a  discussion  entirely  beyond  the  province  of  this 
committee.  We  therefore  recommend  that  this  committee  be  perma- 
nently  discharged. 

No  attempt  has  been  made  to  study  or  compare  the  details  of  the 
various  systems.  Those  who  care  to  pursue  the  subject  may  consult 
the  following: 

Alabama:  Const.,  1901,  sees.  139  et  seq.;  vol.  3,  Code  1907,, p.  105 
et  seq.,  sees.  5948  et  seq.;  vol.  2,  Code  1S07,  p.  1049  et  seq.;  vol.  2, 
Code  1907,  p.  1409,  sees.  3042,  30  ?1,  and  sees.  3229  et  seq. 

Arkansas:     Const.  1874,  art.  7;  Kirby's  Digest,  ch.  41. 
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California:    Const.,  art.  2,  sec.  2M:;  art.  6,  sees.  3,  4,  6;  Laws 
1909,  p.  691,  ch.  405. 

Colorado:    Const.,  art.  6,  sees.  6,  7. 

Connecticut:    Const.,  art.  5;  Amendments,  art.  12,  26,  30. 

Delaware:    Const.,  art.  4,  sec.  3. 

Florida:    Const.,  art.  5,  sec.  2;  Gen.  St.  of  1906,  title  4. 

Georgia:  Const.,  1877,  art.  6,  sees.  2,  3,  12;  Civil  Code,  sees. 
6839,  5840,  5863;  amended  by  Act  of  1897,  p.  16. 

Idaho:  Const.,  art.  4,  sees.  6,  7,  8,  9,  10;  Rev.  Codes,  sees.  8814, 
3823. 

Illinois:  Const.,  1870,  art.  6,  sec.  2  et  seq.;  Kurd's  Statutes  of 
1909,  p.  64;  Special  Session  1909-10;  also  Chapter  37  on  "Courts." 

Indiana:  Const.,  art.  7,  sec.  2;  Bum's  Statutes  1908,  sec.  162, 
1382. 

Iowa:  Const,  art.  5,  sees.  2,  11;  Sup.  Code  of  1907,  sees.  1087al, 
1087a27. 

Kansas:   Const.,  art.  3,  see.  2. 

Kentucky:    Const,  sees.  112,  118. 

Louisiana:    Const.,  art.  82. 

Maine:    Const.,  art.  4,  sec.  8;  art.  6,  see.  4. 

Maryland:    Const.,  art.  4,  sec.  14. 

Massachusetts:    Const.,  ch.  2,  see.  1;  art.  9,  ch.  3. 

Michigan:    Const.   1909,  art.  7;   Pub.  Acts  1903,  p.  44. 

Minnesota:  Const.,  art.  6;  Revised  Laws  1905,  ch.  5,  sees.  69^ 
152;  Revised  Laws  Supplement  1909,  ch.  5. 

Mississippi:    Const.,  1890,  sees.  145,  149,  153. 

Missouri:  Const.,  art.  6;  Revised  Statutes  1899,  eh.  14;  art.  1, 
2,  3,  4  and  5. 

Montana:  Const.,  art.  8,  sees.  6,  7,  8;  also  art.  8,  see.  12;  Laws 
1909,  p.  160;  Political  Code,  see.  524. 

Nebraska:    Const.,  art.  6,  as  amended  in   1907. 
Nevada:    Const.,  art.  6,  see.  3;  Laws  1909,  p.  273. 
New  Hampshire:    Bill  or  Rights,  art.  35;  Const.,  art.  45,  72-80. 
New  Jersey:       Const.,  as  amended  1874,  art.  6,  P.  L.  1900,    pp. 
343,  34^,  332;  P.  L.  1898,  p.  556;  P.  L.  1908,  pp.  290,  293. 
New  York:    Const.,  art.  6;  Laws  1909,  ch.  35,  22. 

North  Carolina:  Const.,  art.  4,  sec.  21;  PelFs  Rev.  Laws  1908, 
Elections. 

North  Dakota:  Const.,  sec.  90,  and  amendment  of  November  8, 
1908;   Laws  of  1907,  p.  458. 

Ohio:    Rev.  Stats.,  see.  140;  General  Code,  sec.  1466. 

Oklahoma:    Const.,  art.  3,  sec.  4;  art.  7,  sec.  3. 
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Oregon:    Laws  1905,  pp.  7-40.     See  Compiled  Election  Laws. 

Pennsylvania:    Const.,  1874,  and  Laws  1895. 

Rhode  Island:     Const,  art.  10,  and  art.  12  of  amendments. 

South  Carolina:  Const.,  art.  5,  of  1895. 
South   Dakota:    Const.,  art.  5;   Laws  1909,  ch.  109. 
Tennessee:     Const.,  art.  6,  sees.  2,  3;  Shannon's  Code,  sees.  1150- 
1151  et  seq. 

Texas:       Const,  art.  5,  sec.  2;   Primary  Election  Act  of  April  1, 

1903,  as  amended;  Laws  1907,  p.  328;  Laws  1909,  p.  451. 

Utah:    Const,  art.   8;   Compiled   Laws   1907,  sec.   822. 

Vermont:    Const.,  art.  2,  sec.  2. 

Virginia:    Const,  1902,  sees.  91,  96. 

Washington:  Const,  art.  4,  sees.  3,  5;  Rem.  &  Bal.  Code,  sees. 
4807,  4842. 

West  Virginia:    Const,  art.  8,  sees.  1-9,  10-15. 

Wisconsin:  Const,  art  7,  and  amendments;  Statutes,  ch.  112, 
113,  114. 

Wyoming:    Const,  art.  5,  sec.  4;  Compiled  Laws  1910,  sec.  2121. 

Respectfully  submitted, 

Arthur  Remington,  Chairman, 
Seabury  Merrit, 
Austin  Mires, 
Frank  Reeves, 
Will  H.  Fouts, 

Mr.  President — Gentlemen,  what  will  you  do  with  the  re- 
port ? 

The  report  was,  upon  motion,  adopted. 

Mr.  President — The  several  members  of  the  Committee  on 
Nominations  being  absent,  the  Chair  will  appoint  as  members 
of  that  committee,  to  report  nt  1  :S0  o'clock  this  afternoon, 
Mr.  Ncal,  Mr.  Edge,  Judge  Alhertson,  Judge  Joiner  and  Mr. 
Dovell. 

The  next  matter  of  business  is  the  Report  of  the  Legislative 
Committee,  Mr.  P.  C.  Sullivan,  Chairman. 

Mr.  Sullivan — Mr.  President,  as  far  as  the  Lesrislative 
Committee  is  concerned,  tlic  Committee  on  C^onstitution  and 
By-Laws  finds  nothing  for  it  to  do  unless  questions  have  been 
referred  to  it  by  the  Association,  and  the  Secretary  notified 
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me  that  there  was  nothing  for  it  to  do  that  he  knew  of,  and 
therefore  no  report  has  been  made. 

Mr.  President — ^\Ve  will  now  have  an  address  from  Hon- 
orable George  A.  Lee,  of  Spokane,  on  "Some  Reasons  for  Fail- 
ure of  Municipal  Government  in  the  United  States." 

Mr.  Lee — Mr.  President  and  Gentlemen  of  the  State  Bar 
Association : 

(Note  by  Secretary.  Mr.  Lee's  address  is  not  published,  as 
at  his  request,  the  manuscript  was  returned  to  him  to  be  loaned 
to  some  one  interested  in  that  subject  and  became  lost.) 

Mr.  Gay — I  note  that  we  have  apparently  passed  one  paper, 
but  I  have  been  reflecting  upon  the  paper  of  Mr.  Remington, 
and  I  want  to  call  the  attention  of  the  Association  to  some- 
thing respecting  Mr.  Remington's  paper.     So  far  as  it  is  a 
review  of  methods  and  so  far  as  the  methods  which  arc  sug- 
gested in   selecting  judiciary,   it  was   very  proper,  probably, 
without  any  discussion,  to  have  adopted  it,  but   if  it  means 
that  this  Association  is  going  on  record  as  endorsing  the  laws 
of  this  state  as  they  now  stand  respecting  the  election  of  the 
judiciary,  it  seems  to  me  that  it  has  got  enough  to  appeal  to 
the  interest  of  the  bar  that  they  ought  to  reflect  upon  it  a 
little  before  they  hastily   adopt  such   a  paper.      The  method 
by^  which  the  Supreme  Court  Judges  are  to  be  nominated  for 
their  election  this  fall,  as  it  is  being  carried  into  cff^ect,  does 
not  seem  to  me  to  appeal  to  the  lawyers  of  the  state.     Now, 
the  manner  in  which  delegates   are  being  selected  has  a  ten- 
dency,   I   am   very,  very   certain,   to  bring   the  bench   of   the 
highest  tribunal  into  some  disrepute  and  to  be  subject  to  crit- 
icism.     People  either  want  a  voice  in  it  in  some  way  or  some 
manner.     If  the  law  was  amended  so  that  it  provided  that  there 
should    be   a  delegate  convention,  that  delegates   to   that   con- 
venton   should  be  selected  in  a  manner  in  which  the  people  of 
a  party  would  get  together  in  selecting  them,  the  old  method 
that   was    in  vogue  before  we  had  the  direct  primary   at  all. 
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there  would  be  some  excuse  for  it,  but  in  the  manner  in  which 
it  is  done,  by  chairmen  of  committees  and  central  committees 
naming  delegates,  picked  up  as  they  are,  gentlemen,  it  is  go- 
ing to  lead  us  into  disrepute.  You  may  talk  about  it  and 
think  about  it  as  you  please,  but  it  is  bad  morals  to  be  passing 
over  so  hastily  that  which  seems  to  recommend  and  endorse 
that  sort  of  method.  Now,  regarding  the  election  of  Superior 
Court  Judges,  I  will  talk  upon  that  subject  absolutely  from 
an  impartial  standpoint.  It  is  unnecessary  to  say  that,  be- 
cause, no  matter  what  personal  interest  I  have  in  it,  the  point 
is  of  a  nature  that  I  know  appeals  to  you. 

Ma.  Condon — Judge  Gay,  if  you  will  pardon  me  a  moment. 
I  think  perhaps  Judge  Gay  has  an  idea  that  is  right.  I  move 
a  reconsideration  of  the  motion  upon  which  the  paper  ww 
adopted. 

The  motion  was  seconded  and  carried. 

Mr.  President — The  matter  now  seems  to  be  before  the 
house  upon  the  motion  to  adopt  the  Report  of  the  Committee, 
and  the  discussion  will  be  had  upon  that  subject,  and  I  will 
recognize  you,  Judge  Gay. 

Mr.  Gay — Very  well,  then.  My  remarks  were  about  con- 
'cluded,  but  I  came  to  the  election  of  the  Judges  of  the  Su- 
perior Court.  The  legislature  last  winter  saw  fit  to  amend  the 
law  that  was  adopted  by  the  previous  legislature  and  they  have 
fixed  it  now  so  that  evcrv  lawyer  who  chooses,  and  that  is 
probably  right,  can  nominate  himself,  primarily,  for  the  office 
of  Judge  of  the  Superior  Court,  and  then  they  all  go  before 
the  primary.  We  know  in  this  state  that  it  is  apparently  be- 
coming more  and  more  so  every  election,  and  I  didn't  see  any 
hesitating  about  doing  it  in  the  very  inception,  that  everybody 
is  votin^r  in  the  ])riniary  of  the  dominant  party,  and  so,  there- 
fore, the  Judges  of  tlie  Su})erior  Court  bench  have  to  stand 
that  one  onshiught  on  them  and  th.ey  had  to  stand  that  one 
campaign,  if  tliey  were  to  campaign  at  all.     Now,  Instead  of 
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letting  those  who  received  the  highest  number  of  votes  become 
elected  at  the  primary,  as  it  was  before,  the  legislature  has 
provided  that,  if  they  have  two  judges  to  be  elected,  that  the 
names  of  the  four  having  the  highest  number  of  votes  shall 
be  upon  the  ticket  in  November.  If  you  have  seven,  as  we  have 
in  King  county,  then  fourteen,  if  there  were  fourteen  who  had 
been  candidates,  their  names  shall  be  upon  the  ticket,  so  that 
in  November  those  who  receive  the  highest  number  of  votes 
shall  be  the  elected  Judges  of  the  Superior  Court,  making 
practically  two  campaigns,  making  practically  an  onslaught 
upon  the  court,  constantly  upon  the  Judges,  keeping  them  in 
that  sort  of  condition  for  a  period  of  about  four  or  five  or  six 
months.  I  do  not  think  it  is  good  for  the  courts,  I  do  not 
think  it  is  good  for  the  public  and  I  do  not  think  that  that  law 
ought  to  have  been  enacted  in  that  manner.  Personally,  I  am 
in  favor  of  a  non-partisan  judiciary  and  I  believe  that  the 
people  should  have  a  voice  in  it.  I  will  say  to  you,  gentlemen, 
that,  personally,  if  I  could  write  the  constitution,  I  would  let 
a  man  be  elected  first  by  the  vote  of  the  people  for  a  period  of 
four  or  six  years,  then,  if  be  found  be  liked  the  work  and  it 
met  the  approval  of  his  own  manhood  and  his  own  conscience, 
and  the  people  having  a  chance  to  observe  him,  let  him  then 
become  a  candidate  again,  and,  if  the  majority  support  him, 
that  he  hold  the  ofllice  for  life.  That  would  be  the  way  I  would 
like  to  write  the  constitution,  if  I  could.  But  that  is  not  our 
constitution.  In  the  County  of  King  we  have  already  got 
two  men  against  the  two  that  have  to  be  re-elected  that  are 
pacing  the  streets  and  putting  in  the  time  in  campaigning  after 
the  office.  They  will  keep  it  up  until  November  because  there 
will  undotlbtedly  be  four  candidates  upon  the  ticket,  and  it 
seems  to  me  that  this  matter  ought  to  be  enough  discussed  that 
that  part  of  the  paper  that  apparently  endorsed  that  ought  to 
je  eliminated,  and  I  am  opposed  to  that  portion  of  the  paper 
*:hat  endorses  the  present  law. 
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Judge  Chadwick — Mr.  President,  it  may  be  that  we  have 
misunderstood  the  report  of  Mr.  Remington,  but  if  I  understood 
him  correctly,  he  undertook  only  to  say  to  this  Association 
what  the  condition  was  with  reference  to  selecting  the  judiciary 
in  other  states  and  limited  all  opinions  to  himself.  If  I  rem- 
ember correctly,  he  said  that  he  undertook  to  express  only  his 
own  opinion,  not  having  had  the  co-operation  of  the  other 
members  of  the  committee,  and  it  seems  to  me,  if  I  understood 
the  report  correctly,  that  a  motion  to  receive  and  place  the 
report  on  file  as  the  opinion  of  Mr.  Remington  is  all  that  is 
necessary  at  this  time.  It  is  apparent  that  a  discussion  of 
this  matter  would  result  in  nothing  more  than  the  expression  of 
the  individual  opinion  of  the  speaker  and  would  not  be  settled 
at  this  time  by  anyone.  I  therefore  move  that  the  motion 
to  adopt  be  amended  and  that  it  be  stated  in  this  way,  that  the 
report  be  received  and  placed  on  file. 

The  motion  received  a  second. 

Mr.  President — It  is  moved  and  seconded  that,  for  the  mo- 
tion to  adopt  the  report  of  the  committee,  there  be  substituted 
the  motion  to  receive  the  report  and  place  it  on  file. 

Mr.  ('ondon — Mr.  President,  I  am  with  Judge  (Ihadwick's 
suggestion.  At  the  conclusion  of  the  paper,  Mr.  Remington 
said  he  had  not  drawn  any  conclusion  at  all.  He  left  it  so  that 
if  anyone  wanted  to  draw  a  conclusion  they  were  at  liberty  to 
do  so,  therefore  I  think  this  suggestion  should  prevail. 

Mr.  Rummens — Mr.  President,  I  believe  the  gentleman 
only  stated  that  the  legislature  of  the  State  of  Washington 
was  not  open  to  criticism  for  what  they  did  do.  I  think  that 
is  correct.  I  do  not  think  we  endorse  exactly  what  they  did, 
but  I  do  not  think  they  are  open  to  public  censure,  and  that  is 
as  far  as  it  went,  and  that  is  why  I  seconded  the  motion. 

Mr.  Dorr — Mr.  President,  it  does  seem  to  me  that  this  is  an 
opportune  time  and  that  the  members  of  this  Association  ought 
to  improve  their  opportunity  to  express  themselves  in  some  way 
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upon  some  theory  or  some  plan  for  the  selection  of  the  judic- 
iary. With  the  report  merely  received — a  non-committal  re- 
port— it  means  absolutely  nothing  except  as  of  historical  value 
and  it  still  leaves  the  question  as  much  in  the  air  as  it  was  be- 
fore the  report  was  read.  I  am  in  favor  of  receiving  the  re- 
port and  placing  it  upon  file,  but,  in  order  to  bring  the  ques- 
tion that  I  think  is  underlying  this  whole  discussion  before  the 
members  of  tire  Bar  Association,  I  will  offer  an  amendment  to 
the  motion  that  Judge  Chadwick  made:  Be  it  resolved  that 
it  is  the  sense  of  this  Association  that  the  judiciary  of  this 
state  should  be  elected  by  a  direct  vote  of  the  people  at  one 
election. 
The  amendment  did  not  receive  a  second. 

Mr.  President — The  question  is  now  on  the  substitute.  Are 
you  ready  for  the  question.  The  substitute  motion  is  to  place 
the  report  on  file.  All  those  in  favor  of  the  motion  say  Aye; 
opposed,  No.     The  motion  is  carried. 

Mr.  Gay — Now,  Mr.  President,  I  second  the  motion  made 
by  Mr.  Dorr. 

Mr.  President — I  think  the  Chair  will  have  to  rule  that  out 
of  order. 

Mr.  Neterer — Mr.  President,  I  move  you  that  this  Asso- 
ciation deprecates  the  action  of  the  legislature  in  taking  the 
selection  of  Supreme  Court  Judges  out  of  the  direct  prinuiry 
law  until  the  law  had  been  given  a  fair  test,  thus  placing  the 
selection  of  our  highest  judicia*!  tribunal  into  partisan  politics. 

Mr.  Condon — Mr.  President,  I  make  a  point  of  order  that 
that  is  out  of  the  order  of  business,  and  I  think  there  will  l>e 
an  opportunity,  under  the  head  of  new  business,  whore 
this  matter  will  be  taken  care  of.  I  am  personally  in  sympathy 
with  the  motion,  but  I  do  not  think  this  is  the  proper  time  to 
submit  it. 

Mr.  Neterer — Upon  the  suggestion,  I  will  withdraw  the 
motion  at  this  time,  and  I  will  say  that  I  will  off^er  an  appro- 
priate resolution  at  the  proper  time. 
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Mr.  President — We  will  next  have  the  Report  of  the  Com- 
mittee on  Rules  of  Appellate  Procedure,  Mr.  Powell,  Chairman. 

REPORT  OF  COMMITTEE  ON  APPELLATE  PROCEDURE. 

To  the  President  and  Members  of  the  Washington  State  Bar  Associ- 
ation: 

m 

Your  Committee  on  Rules  of  Appellate  Procedure  beg  leave  to 
report  that  in  the  opinion  of  the  committee  the  practice  on  appeals 
has  now  become  well  settled  through  the  judicial  interpretation  of 
the  present  rules  and  statutes  governing  the  same,  and  that  no 
changes  in  such  rules  should  be  recommended. 

John  H.  Poweil,  Chairman. 

Upon  motion,  the  report  of  the  committee  was  adopted. 

Mr.  President — Gentlemen,  that  closes  the  order  of  busi- 
ness for  the  morning. 

Mr.  Neterer — Mr.  President,  may  I  ask  when  and  where 
the  order  of  new  business  will  be  taken  up? 

Mr.  President — We  have  no  such  order.  We  have  unfin- 
ished business  this  evening. 

Mr.  Neterer — Mr.  President,  I  desire  to  renew  the  motion 
I  made  a  moment  ago,  and  move  that  it  be  made  a  special  order 
for  1 :30  o'clock  this  afternoon. 

The  motion  received  a  second. 

Mr.  President — I  understand  your  motion  is  that  the  As- 
sociation  disapproves  of  the  action  of  the  legislature  in  amend- 
ing the  prinuirv  law  so  as  to  scad  as  it  does  at  present? 

Mr.  Neterer — And  to  petition  the  legislature  to  re-enact 
the  law  as  it  originally  stood. 

Mr.  President — Do  I  understand  the  second  to  be  in  line 
with  tlie  motion  as  explained? 

Mr.  Condon — I  desire  to  second  it,  because  I  seem  to  have 
done  an  injustice  to  the  gentleman  in  my  point  of  order  a  while 
ago. 

]Mr.  Edge — Mr.  President,  I  would  call  the  Chair's  attention 
to  the  fact  that  the  order  of  business  niav  be  changed  at  any 
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time  by  a  majority  vote,  and  the  majority  vote  has  already 
indicated  a  change  in  that  respect. 

Mr.  Secretary — Mr.  President,  I  hope  this  matter  will  go 
over  until  after  the  adress  by  Mr.  Dorr.^^ 

Mr.  Walker — I  hope  this  motion  will  prevail,  for  this  rea- 
son: I  believe  that  this  is  one  of  the  questions  that  is  of  vital 
interest  to  the  bar  of  this  state,  and  that  it  should  be  given 
precedence  in  the  business  of  the  afternoon  and  not  put  at  a 
time  when  we  are  about  to  adjourn  and  go  upon  the  ride  for 
the  purpose  of  viewing  the  city.  I  hope  that  the  motion  will 
prevail  so  that  this  matter  may  be  given  a  full  and  free  dis- 
cussion at  a  time  when  we  arc  not  hurried, 

Mr.  Secretary — Mr.  President,  I  only  want  to  say  this, 
it  has  been  the  custom  always  to  find  place  for  unfinished  busi- 
ness at  the  close  of  the  afternoon  of  the  last  day,  and  this  ad- 
dress of  Mr.  Dorr  comes  on  in  the  program  early.  In  fact, 
there  is  nothing  before  that  except  the  Report  of  the  Connnit- 
tee  on  Nominations  and  that  Committee  has  not  met  yet  and 
probably  that  will  all  go  oveir. 

The  motion  before  the  house  was  put  and  carried. 

Mr.  President — The  motion  is  carried,  and  the  resolution 
offered  by  the  gentleman  will  be  the  special  order  of  business 
for  1 :30  o'clock  this  afternoon,  and  the  Chair  would  suggest 
that  the  motion  be  put  in  the  form  of  a  written  resolution. 

Mr.  Neterer — I  will  do  that,  Mr.  President. 

After  announcements,  adjournment  was  taken  until  1  :S0 
o'clock,  P.  M. 

FRIDAY  AFTERNOON,  1 :30  o'clock,  P.  M. 

Mr.  President — Grentlemen,  will  you  please  come  to  order. 

Mr.  Neterer — Mr.  President,  I  notice  there  is  a  fixed  pro- 
gram here  and  that  it  contains  an  address  on  State  and  Federal 
Control  of  Waters,  including  Fisheries,  by  Senator  Dorr,  and 
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many  members  of  the  Association  have  expressed  a  desire  to 
hear  Senator  Dorr  before  the  special  order  is  taken  up.  I 
would  request,  therefore,  with  the  consent  of  the  Association, 
that  the  special  order  be  taken  up  after  the  address  of  Senator 
Dorr. 

Mr.  President — The  consent  is  given.  We  will  now  listen 
to  Honorable  C.  W.  Dorr  on  the  subject  of  State  and  Federal 
Control  of  Waters,  including  Fisheries.      (See  appendix.) 

Mr.  Neterer — Mr.  President,  I  desire  to  introduce  the 
following  resolution  in  lieu  of  the  resolution  offered  this  morn- 
ing: 

"Resolved  that  we  recommend  that  the  next  legislature  enact  such 
legislation  as  will  restore  the  nomination  of  Judges  of  the  Supreme 
Court  to  the  provisions  of  the  direct  primary  law  and  maintain  a  non- 
partisan Judiciary." 

I  move  the  adoption  of  this  resolution. 

The  motion  received  a  second. 

Mr.  Dorr — I  desire  to  offer  a  substitute,  and  jl  will  pass  it 
up  to  the  Secretary  to  read  it. 

Read  by  the  Secretary,  as  follows: 

''We  favor  an  absolutely  nonpartisan  judiciary  and,  to  that  end, 
recommend  that  the  statutes  be  so  amended  as  to  provide  for  the 
nomination  of  all  Judges  by  judicial  conventions,  composed  of  dele- 
gates elected  by  the  whole  people  for  that  purpose  only,  and  that  no 
other  business  shall  be  transacted  by  such  convention  than  to  nomi- 
nate Judges,  the  Judges  so  nominated  to  be  elected  at  the  general 
elections." 

Mr.  Grosscup     I  move  the  adoption  of  the  substitute. 
The  motion  received  a  second. 

Mr.  Neterer — I  am  not  going  to  make  any  extended  re- 
marks upon  the  resolution  I  offered.  I  think  you  all  know  as 
much  about  the  subject  matter  as  I  do  myself.  The  legisla- 
ture stood  for  declaring  a  fixed  policy  for  the  election  of  state 
officers  and  likewise  the  judicial  officers,  and  until  that  policy 
is  changed,  I  think  that  a  certain  exception  should  not  be  made 
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of  the  Judges  of  the  Supreme  Court.  It  places  the  Judges  of 
the  Supreme  Court  in  the  wrong  light;  it  places  the  judiciary 
of  the  state  in  a  false  position.  The  judiciary  is  the  bulwark 
of  our  homes,  liberties  and  civil  rights,  and  whenever  there  is 
a  lack  of  confidence  or  anything  that  may  enter  in  to  intercept 
the  confidence  which  the  people  are  entitled  to  entertain  in  the 
judiciary  it  is  not  a  wholesome  condition,  and  I  think  you  all 
agree  with  me  that  the  sentiment  among  the  laymen  of  the 
state  upon  the  enactment  of  that  law  making  an  exception  of 
the  Supreme  Court  Judges  was  not  such  as  it  should  have  been. 
They  felt  as  though  there  was  something  that  they  could  not 
see  and  could  not  comprehend.  They  felt  as  though  there  was 
a  mistrust  placed  somewhere  and  that  mistrust  was  placed  in 
the  people,  and,  if  the  primary  law  is  not  the  proper  law,  then 
take  the  entire  list  and  roster  of  state  officers  from  it  and  place 
them  where  they  ought  to  be. 

With  relation  to  the  substitute  that  was  offered,  I  have  the 
same  objection  to  that,  and  it  is  covered  by  what  I  said  a  mo- 
ment ago.  It  removes  the  nomination  and  voice  in  the  selec- 
tion from  the  people,  where  the  fixed  policy  of  the  state  had 
placed  it,  and,  if  it  is  not  a  good  policy  to  follow  as  far  as 
Judges  of  the  Supreme  Court  are  concerned,  then  it  is  not  a 
good  policy  to  follow  for  any  state  officers,  and  I  say  that, 
until  the  policy  is  changed  absolutely  as  to  all  officers  of  tho 
state,  that  the  Judges  of  the  Supreme  Court,  or  any  Judges, 
should  not  be  made  an  exception.  I  would  be  heartily  in  favor 
of  a  separate  election,  entirely  separate  from  the  election  of 
the  officers  of  the  state  and  county  and  that  entirely  non-par- 
tisan, but  I  am  satisfied  and  believe  that,  in  the  adoption  of 
the  substitute  which  has  just  been  off^ered,  the  same  objection 
can  be  raised  that  can  be  raised  to  the  law  as  it  stands  now.  It 
places  the  judiciary  of  the  state  in  the  hands  of  a  dozen  per- 
sons for  partisan  preferment  and  to  the  detriment  of  the  citi- 
zenship of  our  state.     We  are  in  the  formative  period.     We 
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are  destined,  as  I  believe,  to  be  tlic  greatest  state  on  the  Ameri- 
can continent.  I  do  not  think  there  is  any  question  about  it, 
and,  in  this  formative  period,  we  should  enact  such  legisLit'on 
and  take  such  measures  as  will  fix  a  foundation  upon  which  a 
superstructure  can  be  erected  which  will  not  afford  an  oir"5:)r- 
tunity  to  some  designing  persons  to  engraft  upon  this  young 
and  growing  state  a  system  which  will  be  destructive  of  our 
civil  rights  and  of  our  liberty.  I  say  to  you,  gentlemen,  that 
I  think,  as  the  law  stands  now,  that  the  resolution  as  originally 
offered  should  be  adopted  and  tlie  people  of  the  state  afforded 
an  opportunity  to  make  these  nominations  direct,  as  they  do 
everv  other  officer  of  the  state. 

Mr.  Bryan — With  reference  to  the  substitute  motion,  which 
we  are  now  considering,  the  great  difficulty  would  be  the  very 
objection  that  was  made  in  certain  quarters  to  the  electing  of 
delegates  by  convention  or  by  primaries.  It  was  said  that  it 
was  an  expensive  procedure  and  that  there  was  no  one  to  pay 
the  expense  of  electing  these  delegates.  Now,  if  we  all  vork 
in  our  legislature  the  next  time,  and  adopt  a  law  that  will  re- 
quire delegates  to  be  elected,  not  by  any  party,  a  nonpartisan 
series  of  delegates,  to  go  somewhere  and  name  these  Judges, 
then  in  every  precinct  and  in  every  county  the  question  of  ex- 
pense, the  question  of  who  is  going  to  pay  for  the  primary  elec- 
tion at  which  these  delegates  will  be  chosen,  will  come  up.  The 
question  of  a  skeleton  organization  of  some  kind,  which  the 
party  now  supplies,  will  come  up.  What  kind  of  an  organi- 
zation is  going  to  take  it  up  and  how  are  we  going  to  get  the 
expression  of  the  people.'^  and  who  is  going  to  put  up  the 
money.  All  that  will  come.  Perhaps  we  will  have  five  Supreme 
Judges  to  elect ;  perhaps  we  will  have  two ;  perhaps  we  will 
have  four;  perhaps  three,  but  howsoever  many  we  may  have 
the  question  will  not  be  connected  with  any  other  state  officers, 
it  will  not  be  connected  with  any  county  officers.  Those  schem- 
ing to  elect  delegates  will  have  that  one  sole  purpose,  and  our 
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people  will  be  called  upon,  I  suppose,  to  elect  delegates  to  some 
kind  of  a  nonpartisan  county  convention  and  then  that  county- 
convention  will  elect  delegates  to  a  state  convention  and  all 
that  will  be  nonpartisan,  but  it  does  not  seem  to  me  that  there 
is  enough  explanation  of  the  method  and  minutiae  by  which 
such  a  system  will  be  put  into  effect  for  this  Association  to  go 
on  record  in  that  way.  I  believe  that  the  whole  question  is  an 
issue  between  the  direct  primary  and  the  question  of  the  dele- 
gate system  of  nominating  officers.  I  believe  both  the  parties 
have  declared  for  the  primary  system,  and  if  the  direct  primary 
system  was  changed  in  this  particular  without  the  request  of 
either  party,  without  any  general  request  on  the  part  of  the 
people  or  any  demand  on  the  part  of  the  people  for  a  change, 
I  believe  the  whole  change  was  wrong  and  I  believe  we  ought  to 
go  back  to  the  system  originally  adopted  or  drop  the  primary 
law,  for  a  system  which  is  good  enough  to  elect  state  officers 
by  is  good  enough  to  elect  Judges  by.  I  believe  while  we  are 
electing  Governor,  Lieutenant-Governor  and  all  other  state  of- 
ficers is  the  wisest  and  most  opportune  time  for  the  people  of 
our  state  to  consider  whom  they  want  for  their  Judges  of  the 
Supreme  Court.  They  are  at  the  same  time  considering  whom 
they  want  for  Judges  of  the  Superior  Court,  and  the  various 
county  and  state  officers,  and  the  various  communities  and 
centers  of  public  information  are  well  alive  on  the  political 
questions  of  the  day  and  the  qualifications  of  candidates  and 
they  would  be  selected  in  the  very  best  possible  way  at  that 
time.  I  do  not  believe  we  ought  to  return  the  Judges  or  stand 
for  returning  the  Judges  to  the  delegate  system  of  nomination, 
where  delegates  meet  and  elect  delegates,  and  those  delegates 
elect  delegates  to  another  state  convention.  Whatever  discus- 
sion may  be  made  on  this  point,  let  it  be  remembeix'd  that  it  is 
almost  impossible,  and  most  unwieldy  for  the  State  of  Wash- 
ington to  hold  a  nonpartisan  convention.  Suppose  we  were 
going  to  hold  it  ninety  days  from  now,  a  nonpartisan  State  con- 
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vention,  to  name  Supreme  Court  Judges,  who  would  name  the 
•committee,  how  would  we  get  the  delegates  elected  and  who 
^ould  pay  the  bills  and  by  what  system  would  it  be  managed  ? 

Mr.  Faussett — Mr.  President,  if  I  were  privileged,  I  would 
file  my  same  prayer  that  we  do  not  return  to  the  old  system. 
God  relieve  us  from  a  return  to  the  delegate  plan.  Any  of  us 
who  have  had  any  experience  in  politics  know  what  that  means. 
There  is  in  the  public  mind  this  thing,  and  I  can  speak  truth- 
fully and  I  know,  that  the  people  of  this  state  are  for  the 
direct  primary,  the  right  to  exercise  it  in  its  full  measure.  If 
we  are  to  have  a  government  of  the  people,  the  people  must  be 
given  the  right  to  have  a  voice  in  it.  I  have  heard  more  than 
one  voter  in  this  section  of  the  country  ask:  "Why  were  the 
Judges  of  the  Supreme  Court  excepted  in  that  primary  law?" 
Everywhere,  far  and  wide  over  this  nation,  as  well  as  here,  is 
the  awakening  of  the  public  conscience,  asking  and  demanding 
that  the  people  be  given  a  right  and  voice  in  the  election  of  of- 
Jicers  and  the  management  of  the  Grovemment.  Now,  whether 
Ihis  primary  law  is  right  or  not,  I  think  it  is  the  concensus  of 
opinion  that  it  is  better  than  the  plan  we  had  before,  but,  in- 
asmuch as  we  have  it  for  the  nominating  of  most  of  the  officers 
for  county  and  state,  I  say  let  us  have  it  for  "all  of  them,  and 
not  except  one  set  of  officers  and  apply  it  to  the  others.  I 
^should  go  away  from  here  feeling  almost  ashamed  to  say  that 
the  great  State  Bar  Association  of  the  State  of  Washington 
would  go  back  to  the  delegate  system  and  put  the  nominating 
x)f  the  highest  officers  of  this  State,  those  who  hold  the  bulwark 
of  liberty  in  their  hands  in  the  interpretation  of  law — put  it 
in  the  hands  of  purely  partisan  and  party  interests,  if  you 
please,  and  take  it  out  of  the  hands  of  the  masses  of  the  people. 
Don't  let  us  go  back  to  the  delegate  system.  Let  us  have  our 
primary  system  and  fight  it  out  and,  if  it  is  wrong,  get  at  it 
^nd  make  it  right.  Let  the  voters  of  the  State  of  Washing- 
Ion  have  something  to  say  in  this  great  matter. 
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Mr.  Quinby — ^With  reference  to  the  reason,  the  fact  is  the 
formation  of  the  primary  law  was  to  nominate  party  candi- 
dates. At  the  same  time  the  legislature  said  '^e  shall  have  a 
nonpartisan  judiciary** — two  things  that  are  absolutely  incon- 
sistent. We  all  know  that  only  a  part  of  the  voters  attend  the 
primary  election  and  yet,  under  the  old  law  the  Judges  of  the 
Supreme  Court  and  Superior  Court — and  it  is  true  now  of  the 
Superior  Court — are  really  elected  at  the  primary  elections, 
when  the  great  mass  of  the  voters  do  not  take  part  at  all.  The 
trouble  was  in  the  formation  of  these  two  laws,  in  attempting  to 
combine  them  in  one  you  made  a  nonsensical  law,  or  the  legis- 
lature did,  attempting  to  nominate  party  candidates  and  at  the 
same  time  nominate  a  nonpartisan  judiciary  with  the  same  ma- 
chinery. I  agree  with  the  two  speakers  who  have  said  that  you 
cannot  eliminate  partisanship  from  the  convention — from  a 
body  of  delegates,  however  you  may  select  them.  I  believe  it 
is  the  concensus  of  those  present  that  the  only  method  by 
which  you  can  have  an  absolutely  nonpartisan  judiciary  is  to 
have  a  separate  election.  Now,  that  does  not  mean  an  elec- 
tion at  a  separate  time,  but  an  election  conducted  under  a  sep- 
arate method  of  nomination.  It  seems  to  me  that  you  can 
combine  both  of  those  propositions  by  having  your  judiciary 
nominated  about  the  time  of  the  primary  election  by  petition, 
both  Supreme  and  Superior  Courts,  and  then  let  your  ballot 
used  at  the  general  election  contain  a  non-partisan  judiciary 
ticket  with  all  the  names  of  those  who  have  been 
nominated  for  the  judicial  offices  under  a  non-partisan  heading. 
You  have  eliminated  all  politics ;  you  have  done  away  with  par- 
tisanship in  the  nomination.  If  you  please,  have  the  petition 
a  substantial  one.  If  you  have  a  Judge  upon  the  bench  that 
has  the  confidence  of  the  bar,  that  bar  will  see  that  a  sub- 
stantial petition  is  formulated  for  him.  If  they  are  not  satis- 
fied with  him  they  will  see  that  someone  else  is  nominated  by 
petition  that  will  satisfy  the  bar,  and  I  believe  to  them,  and  to 
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them  only,  should  we  look  for  the  selection  of  Judges  who  will 
be  absolutely  impartial. 

Mr.  President:  Gentlemen,  the  question  is  on  the  substi- 
tute motion  of  Mr.  Dorr.  All  in  favor  of  substituting  the 
resolution  of  Mr.  Dorr  for  the  original  motion  say  aye;  all 
opposed,  no.     The  motion  is  carried. 

A  Voice:     Let  us  have  a  standing  vote,  Mr.  Chairman. 

Mr.  President:  Very  well,  we  will  have  a  standing  vote, 
although  the  Chair  is  satisfied  that  the  motion  is  carried. 

Mr»  Rummens: — Before  the  motion  is  put  I  would  like  to 
make  one  suggestion  on  the  substitute  motion.  I  will  be  very  . 
brief.  I  am  not  in  sympathy  with  the  original  resolution,  nor 
am  I  with  the  substitute.  My  position  is  this,  that  the  office  of 
Supreme  Judge  is  such  that  he  practically  makes  a  hermit  out 
of  himself.  After  he  has  been  upon  the  bench  two,  three  or 
four  years  he  becomes  so  obscured  that  not  ten  per  cent,  of 
the  people  of  the  State  can  vrrite  out  or  tell  you,  within 
fifteen  minutes,  the  names  of  the  Judges  of  the  Supreme  Court 
of  the  State  of  Washington,  and  to  say  that  the  people  of  the 
State  of  Washington  are  in  a  position  to  intelligently  vote  at 
a  direst  primary  upon  who  should  be  upon  the  Supreme  bench 
is  simply  too  preposterous.  I  believe  that  the  Superior  Court 
Judges,  being  local  in  character,  are  known  to  practically  every 
voter  of  the  county,  and  they  can  be  selected  at  the  direct  pri- 
mary, probably,  but  a  Supreme  Judge,  not  having  the  oppor- 
tunity of  acquiring  a  general  acquaintance  is  in  a  different  po- 
sition. The  very  office  which  he  occupies  prohibits  him  from 
going  about  the  state  and  making  acquaintances,  and  therefore 
every  voter  of  the  state  who  votes  for  supreme  judges  votes  in 
the  dark  or  takes  somebody  else's  cue  for  it.  In  other  words,  as 
some  gentleman  suggested,  he  took  a  lawyer's  word  for  it,  and 
if  the  lawyers  of  this  state  are  to  name  the  Sup.-oir'^  Cor.  . 
Judges  throucrh  such  agencv,  let  the  lawyers  name  them.     I 
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say  the  onlv  way  wa  can  intelligently  nominate  the  Judges  of 

the  Supreme  Court  is  to  elect  delegates  who  can  get  in  touch 
with  the  situation.  You  have  a  whole  mass  of  voters,  mind 
you,  and  an  unwieldy  institution  that  can  not  reac'h  them.  But 
they  should  elect  honest  men  devoid  of  politics  as  delegates. 
Those  men  in  a  convention  convened  for  no  other  purpose  ex- 
cepi:  the  selection  of  a  Supreme  Court,  attempting  to  do  it  in- 
telligently, realizing  that  they  are  to  say  who  shall  be  nom- 
inated, will  do  it  much  better  than  your  direct  primary  where  the 
voters  cannot  even  know  whom  they  are  voting  for.  But  I  am 
in  favor  of  creating  the  nominees  for  the  Supreme  Court  by 
convention  and  the  others  without. 

Mr.  Neterer:     Mr.  President, — 

Mr.  President:  On  the  substitute,  the  Chair  cannot  recog- 
nize any  more  speakers. 

Mr.  Neterer:  I  simply  wanted  to  make  this  obser\'^ation. 
While  I  would  like  to  reply  to  some  of  the  remarks  of  the  dis- 
tinguished gentleman,  I  would  say  that  I  measure  the  intelli- 
gence of  the  state  by  the  intelligence  of  the  people  of  this 
county.  I  am  satisfied  the  people  of  this  county  are  intelligent 
enough  to  vote  upon  the  question. 

Mr.  President:  The  Chair  thinks  this  matter  is  not  de- 
tatable  at  all.  All  in  favor  of  substituting  the  latter  resolu- 
tion for  the  former  one  will  rise;  (53).  All  those  opposed  will 
rise;  (36).  The  motion  is  carried  and  the  latter  resolution 
is  substituted.  Now,  the  matter  before  the  house  is  the  pass- 
age of  the  substitute. 

Mr.  Dorr  :  Mr.  President,  I  move  the  adoption  of  the  sub- 
stituted  resolution. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  President  :  The  next  matter  in  order  is  the  Report  of 
the  Committee  on  Nominations,  Mr.  Neal,  Chairman.  The 
house  will  listen  to  the  reading  of  the  Report. 
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REFOET    OF    COMMITTEE    ON    NOMINATIONS. 

We,  your  Committee  on  Nominations,  do  hereby  report  the  folio  7 
ing  nominations: 

For  President,  Hon.  C.  W.  Howard,  Bellingham. 

For  Secretary,  C.  Will  Shaffer,  Olympia. 

For  Treasurer,  Arthur  Remington,  Olympia. 

And  your  Committee  does  respectfully  recommend,  that  the  next 
meeting  of  the  Association,  be  held  at  the  City  of  Spokane. 

Fred  W.  Neal, 
Geo.  A.  Joiner, 
Lester  P.  Edge, 

W.    T.    DOVELL, 

R.   B.   Albertson, 
Committ  ie. 

Mr.  Edge:     I  move  the  adoption  of  the  Report. 

The  motion  was  seconded,  put  and  carried. 

Mr.  Edgk:  Mr.  President,  under  the  rules,  I  understand 
it  is  necessary  for  a  formal  ballot  to  be  taken,  and  I  there- 
fore move  that  the  rules  be  suspended  and  that  the  Secretary 
cast  the  vote  of  the  Association  for  the  officers  nominated  for 
the  several  offices  by  the  Committee. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  Secretary  :  I  hereby  cast  the  ballot  of  the  Associatio.i 
for  the  gentlemen  named  in  the  Report  of  the  Committee. 

Mr.  President:  Our  next  order  of  business  should  have 
been  an  address  by  Honorable  W.  B.  Heyburn,  United  States 
Senator  from  Idaho,  on  "Conservation,  the  Unconstitutional, 
Illegal  and  Illogical  Schemes  of  the  So-called  Conservationists.'* 
Unfortunately,  Senator  Heyburn  is  unable  to  be  present.  We 
received  from  him  this  morning  the  following  t-elf^ram : 

"On  the  eve  of  my  starting  for  Bellingham  on  yesterday  to 
attend  the  meeting  of  your  State  Bar  Association,  I  was  con- 
fronted with  conditions  over  which  I  had  no  control  which  made 
it  impossible  for  me  to  leave  here  without  such  serious  loss  and 
disadvantage  to  others  as  left  me  no  choice  but  to  stay  here. 
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I  regret  exceedingly  that  I  cannot  attend  your  meeting.  T 
wish  you  a  very  successful  and  pleasant  occasion."  Signed  r 
W.  B.  Heybum. 

Mr.  President:  Since  our  last  meeting  there  ha\'e  passed' 
away  a  Chief  Justice  of  the  United  States  and  two  Associate 
Justices  of  the  Supreme  Court  of  the  United  States.  It  has 
been  thought  fitting  that  some  tribute  be  offered  to  those  men 
and.  for  that  purpose,  we  will  have  short  addresses  by  Judge 
Hanford,  Judge  Don  worth  and  Mr.  Grosscup.  I  hardly  know  if 
the  gentlemen  have  arranged  among  themselves — 

Mr.  Condon:     Judge  Hanford  has  gone  home. 

Mr.  President:  Judge  Hanford  has  gone  home,  whicli  we 
regret,  but  Judge  Don  worth  is  here.  As  Mr.  Grosscup  is  to 
speak  relative  to  the  late  Chief  Justice,  I  will  ask  him  to  address 

vou. 

Mr.  Grosscup:  Mr.  President,  gentlemen  of  the  Associa- 
tion.     (See  Appendix.) 

Mr.   President:     Judge  Donworth  will  now  address  us  on 

the  Associate  Justicies.      (See  Appendix.) 

Mr.  President:  Our  next  order  of  business  is  the  Report  of 
the  Committee  on  Obituaries,  Mr.  John  xVrthur,  Chairman. 

REPORT    OF    committee    ON    OBITI^ARIES. 

Seattle,  Wash.,  July  26,  1910. 
Hon.  C.  C.  Gose, 

President     of  the   Washington  State  Bar  Association: 
Bellingham,  Wash. 

Dear  Sir:  Your  Committee  on  Obituaries  respectfully  reports  that 
since  our  annual  session  last  year  eleven  well-known  members  of  the 
bar  have  passed  to  the  other  world.  Mention  will  be  made  of  these 
in  the  order  of  the  date  of  death.     (See  Appendix.) 

Judge  Kellogg:     I  move  the  adoption  of  the  Report. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  Bruce  :  Mr.  President,  I  wish  to  st-ite  that  I  had  re~ 
ceived,  from  a  Committee  of  One  Hundred,  of  the  City  of  Balti- 
more, Maryland,  a  communication  requesting  me  to  put  before 
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this  Association  the  subject  of  Senator  Owen's  bill  pending 
before  Congress  for  the  establishment  of,  as  a  Department,  a 
National  Board  of  Health.  Complying  with  the  request  of  that 
committee,  I  ask  that  this  subject  be  referred  to  the  Com- 
mittee on  Federal  Legislation.     I  make  that  as  a  motion. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  Secretary:  The  Committee  on  Nominations  made  no 
mention  or  nomination  of  delegates  to  the  American  Bar  As- 
sociation. The  American  Bar  Association  will  meet  this  year 
at  Chattanooga  in  the  latter  part  of  August.  This  Associa- 
tion is  entitled  to  representation  by  three  delegates,  and  I  move 
that  the  President  be  authorized  to  appoint  delegates  to  the 
American   Bar  Association. 

Seconded,  put  and  carried. 

Mr.  Secretary  :  I  have  a  communication  here  from  the 
Comparative  Law  Bureau  of  the  American  Bar  Association, 
which  is  as  follows: 

^'Philadelphia,  Pa.,  June  13,  1910.  C.  Will  Shaffer,  Esq., 
Sec'y  Washington  State  Bar  Association,  Olympia,  Wash. 
Dear  Sir:  It  would  give  us  great  pleasure  to  have  your  State 
Bar  Association  join  the  other  state  organizations  in  becoming 
s.  member  of  this  Bureau  and  send  three  delegates,  as  provided 
by  the  Regulations,  to  attend  our  Annual  Meeting  to  be  held 
on  Monday,  August  29,  1910,  at  2:30  o'clock,  P.  M.,  at  Chat- 
tanooga, Tenn.,  in  conjunction  with  the  Annual  Meeting  of  the 
American  Bar  Association  for  which  we  are  engaged  in  pro- 
moting the  study  of  comparative  law  in  this  country. 

Tlie  State  bodies  ought  to  assist  in  this  work,  which  is  be- 
coming more  important  every  year  and  in  which  there  is  great 
o})])ortuiiity  for  every  lawyer  to  discharge  his  obligation  to  the 
profession  and  benefit  the  country  at  large  by  adding  to  the 
efficiency  of  the  bench,  the  bar  and  the  legislative  bodies. 

The  annual  dues  are  $15  for  State  Bar  Associations  and  a 
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letter  requesting  to  be  put  upon  our  roll  of  members  and  nam- 
ing your  three  delegates  will  be  appreciated. 

Yours  truly, 

Wm.  M.  Smithers.*' 

I  move  that  this  be  referred  to  the  incoming  Executive  Com- 
mittee. 

Seconded  and  carried. 

Mr.  Secretary  :  As  stated  in  my  report  I  herewith  present 
an  amendment  to  the  by  laws  relating  to  a  depository  for  the 
associations  books  received  in  exchange,  etc.,  I  desire  to  add 
before  moving  its  adoption  that  coming  at  this  time  it  will  take 
unanimous  consent  to  adopt  this  amendment.  T!ic  amendment 
is  as  follows : 

AMENDMENT  TO  BY-LAWS. 

Article  VIII. 

With  the  consent  of  management  thereof  the  State  Law  Library 
is  hereby  made  the  depository  of  all  books  records  or  other  documents, 
relating  to  the  science  of  jurisprudence,  legal  history  or  literature, 
belonging  to  the  Association,  or  may  be  hereafter  received  by  it,  or 
any  of  its  officers,  as  such,  to  become  a  part  of  and  be  used  in  said 
Library  as  other  books  and  documents  are  used  until  the  further 
order  of  this  Association. 

I  move  its  adoption. 

The  motion  was  seconded  and  carried  unamiouslv. 

Mr.  Condon  :  I  desire,  before  the  meeting  concludes,  to 
offer  a  vote  of  thanks  to  the  Whatcom  County  Bar  Associa- 
tion for  the  warmth  of  their  welcome  and  the  elegance  and 
bountifulness  of  their  entertainment,  and  also  to  the  Belling- 

hani  Lodge  of  Elks  for  the  use  of  their  club  and  lodge  rooms, 
and  the  Whatcom  County  Light  &  Railway  Company  for  its 

entertainment  and  the  car  ride  this  afternoon. 

The  motion  received  a  second  and  was  carried  unanimously 
by  a  rising  vote. 
-7— 
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Mr.  Greene:  Mr.  President,  before  adjournment  I  wish 
to  move  that  this  Association  endorses  the  sentiments  ex- 
pressed in  Mr.  Dorr's  paper  relative  to  State  control  of  our 
fisheries. 

Motion  carried. 

Final  adjournment  was  here  taken. 


Saturday,  July  30th, 

Under  the  auspices  of  the  Whatcom  County  Bar  the  Associa- 
tion was  excellently  entertained  by  a  steamer  ride  and  outing, 
an  account  of  which  is  taken  from  the  Bellingham  Herald  of 
Sunday,  July  SI,  as  follows: 

"*l  cannot  remember  of  any  excursion  of  the  Washington  State 
Bar  Association  in  the  last  ten  years  that  has  been  as  enjoyable  as 
this  one/  declared  Attorney  C.  C.  Gk>se,  retiring  president  of  the  as- 
sociation, while  returning  to  this  city  last  evening  after  the  trip  among 
the  San  Juan  islands. 

Wearing  overcoats  and  heavy  sweaters  as  a  protection  against 
the  cold  air  of  the  midsummer  day,  150  lawyers,  departed  on  the 
steamer  Waiaieale  for  the  San  Juan  islands  as  the  guests  of  the 
Whatcom  County  Bar  association,  and  everyone  of  them  expressed 
his  delight  and  enthusiasm  over  the  many  beautiful  things  they  had 
seen  In  words  similar  to  those  of  the  retiring  president.  The  air  was 
cold  in  the  morning  but  before  the  noon  hour  the  sun  had  crept  from 
back  of  the  clouds  and  the  warm  rays  shone  on  the  waters  of  the 
Sound  and  made  the  day  one  of  the  most  pleasant  imaginable. 

The  boat  left  Bellingham  about  9:15  o'clock  and  crawled  its  way 
around  the  southern  extremity  of  Eummi  island  and  up  along  the 
shore  to  the  Vllliage  Point  fish  trap,  owned  by  the  Carlisle  Packing 
company.  The  boat  was  tied  to  the  trap  and  the  fishermen  began 
brailing  the  thousands  of  shining,  curling  sockeye  salmon  into  the 
scow.  Approximately  8,000  of  the  red  salmon  were  taken  from  the 
trap  in  the  few  minutes  that  the  visitors  were  there.  The  rap  lift 
was  one  of  the  most  successful  from  a  spectacular  view  that  could 
be  desired.  Nearly  all  of  the  visiting  attorneys  had  never  witnessed 
the  operations  before  and  were  astonished  at  the  sight.  Frank 
Wright,  manager  of  the  cannery,  was  there  and  did  everything 
popsible  to  entertain  the  visitors. 
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From  the  fish  trap  the  excursion  boat  erossed  the  straits  to 
Orcas  island  and  entered  Doe  Bay,  where  the  citizens  of  that  place 
were  all  prepared  for  a  most  wonderful  feast  of  baked  clams  and 
salmon  and  many  incidentals.  The  banquet  was  served  in  the  old 
Verich  cherry  orchard  under  the  direction  of  Archie  Joint.  The 
lawyers  ate  and  drank  to  their  heart's  content  and  went  away  from 
the  orchard  feeling  that  they  wouM  never  want  anything  to  eat 
again.  The  citizens  of  Doe  Bay  were  given  three  rousing  cheers 
for  their  many  attentions  and  the  delightful  spread. 

The  crowning  feautre  of  the  day's  entertainment  was  reached  at 
Rosario,  where  the  lawyers  were  the  guests  of  Robert  Moran,  the 
shipbuilder,  in  the  famous  castle  which  he  has  only  recently  com- 
pleted on  the  shore  of  Orcas  island.  The  reception  at  the  Moran 
castle  will  be  one  long  remembered  by  the  attorneys.  Mr.  Moran 
himself,  accompanied  by  S.  G.  Lancaster,  the  famous  road  expert, 
waa  on  the  wharf  to  meet  the  visitors  and  led  the  way  around  the 
shore  of  the  pretty  little  bay  to  the  big  home  overlooking  the 
straits.  Mrs.  Robert  Moran  was  unable  to  appear  in  the  receiving  line, 
but  several  of  her  house  guests  were  present  to  give  attractiveness  to 
the  reception. 

The  $1,000,000  dwelling  house  was  open  for  free  inspection. 
The  amazed  visitors  roamed  from  the  big  reception  room  to  the 
billiard  room  and  bowling  alley,  into  lue  gymnasium  with  its  won- 
derful swimming  pool,  through  the  laundry  and  on  upstairs  into  tbe 
loagnificant  music  room  that  cost  the  shipbuilder  many  thousands 
of  dollars  to  build.  All  seated  themselves  in  this  room  and  ivlr. 
Mot  an  himself  operated  the  great  pipe  organ.  For  once  during  the 
da>  the  lawyers  were  quiet.  As  the  deep  tones  of  th^^  pipe  organ 
sounded  the  notes  of  tue  old  masters,  they  sat  and  looked  out  of  the 
windows,  across  the  sun-lit  bay,  with  the  dark  green  forests  on  the 
nearby  hillside  as  a  background,  and  forgot  the  ordinary  trials  and 
tribulations  ana  common  pleasures  or  life. 

After  the  music  came  the  most  delightful  and  wonderful  part  of 
the  entertainment.  The  lawyers  had  intended  staying  at  Rosraio 
only  an  hour  on  account  of  the  desire  of  the  captain  of  the  boat  to 
return  to  Bellingham  in  time  to  go  to  Seattle  on  the  regular  night 
run.  The  Seattle  office  of  the  steamboat  company  was  communi- 
cated with  from  the  Moran  home  and  a  delay  of  a  half  hour  was 
secured. 

S.  G.  Lancaster,  the  road  expert  who  is  a  guest  at  the  Moran 
home,  furnished  the  entertainment  that  so  delighted  and  amazed 
the  visitors.  The  music  room  was  darkened,  a  curtain  lowered 
over  the  windows  facing  the  bay,  and  some  of  the  most  wonder- 
ful pictures  ever  made,  exhibited  by  means  of  a  stereopticon  lantern. 
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The  first  pictures  were  of  buildings  and  scenes  at  the  late  Seattle 
exposition.  The  others  were  of  views  in  the  Rainier  National  Park 
and  on  Puget  Sound.  The  mountain  pictures  were  the  most  won- 
derful and  Mr.  Lancaster,  in  a  delightful  talk,  as  the  slides  were 
exposed,  told  of  the  wonders  of  this  great  Western  country  and  of 
the  possibilities  of  making  it  a  mecca  for  tourists  from  all  parts  of 
the   world. 

Mr.  Lancaster  was  forced  to  make  his  talk  short  on  account  of 
the  limited  time  for  the  visit  of  the  lawyers.  It  was  his  intention, 
so  he  stated  previously,  to  start  the  ball  rolling  for  a  movement  at 
this  time  for  beginning  a  campaign  of  advertising  of  the  scenic 
beauties  of  the  Puget  Sound  country.  In  his  hasty  talk  however,  he 
gave  only  an  intimation  of  his  plans.  It  is  stated  that  it  is  the  in- 
tention of  Mr.  Lancaster  to  make  a  trip  through  the  East  within  the 
near  future  for  the  sole  purpose  of  exhibiting  the  very  series  of 
pictures  which  the  lawyers  were  given  the  privilege  of  seeing  in  the 
Moran  home  yesterday.  The  talk  of  the  famous  road  expert  instilled 
the  plan  in  the  minds  of  a  number  of  lawyers  and  it  is  expected  that 
more  boosting  will  be  done  for  the  Puget  Sound  country  in  the  future 
than  ever  before. 

On  the  veranda  of  the  Moran  home  the  lawyers  congregated  on 
leaving  and  gave  three  rousing  cheers  for  the  shipbuilder  and  Mrs. 
Moran  and  as  the  boat  pulled  out  of  the  little  harbor  the  whistle  was 
blown  and  the  attorneys  shouted  until  they  were  hoarse,  marking  In 
an  unmistakable  way  the  enthusiasm  and  pleasure  with  which  they  re- 
garded the  trip  to  the  Moran  castle. 

There  were  a  number  of  men  on  the  excursion  who  are  numbered 
among  the  prominent  men  of  the  state  today.  Superme  Court  Justices 
Rudkin,  Chadwick.  Mount,  Morris  and  Gose  were  there,  and  took  lively 
parts  in  the  day's  pleasure.  Superior  .Judge  Yakey  of  ivitsap  county, 
and  Judge  Steiner,  of  Douglas  and  Grant  counties,  were  also  present, 
in  addition  to  the  two  local  judges. 

Hi  Gill,  mayor  of  Seattle,  was  there.  This  distinguished  gentle- 
man, minus  his  corncob  pipe,  came  up  early  yesterday  with  Attorney 
Brown  in  that  gentleman's  special  car,  and  was  responsible  for  the 
boat  leaving  here  fifteen  minutes  late.  Hi  came  up  dressed  in  a 
light  summer  suit  and  a  nobby  straw  hat.  When  he  finally  did  reach 
the  boat  landing  he  was  as  once  relieved  of  his  straw  hat  and  given  a 
light  coat  and  a  uniform  borrowed  from  the  purser  of  the  boat,  gold 
braid  and  all,  which  the  distinguished  gentleman  from  Seattle  wore  all 
through  the  day. 

At  Doe  Bay  Attorney  John  Roberts,  of  Seattle,  captured  a  horse 
which  had  been  left  tied  to  a  post  near  the  boat  landing  and  started 
out  for  the  picnic  grounds.  Roberts  overtook  Frank  Wright  on  the  way 
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and  the  cannerymaiffnBi8tc9  on  ridin 
and  Wright  took  the  anhnal  on  a  dead 
about  the  first  person  he  met 'there  was 
was  in  an  exceedingly  hQ|ile*fraine  of 

It  turned  out  that  a  -glRae  had  been  play 
horse  had  been  turned  over  tp0iim  so  thatg^e 
task  of  explaining  why  lUe.  animal  had  been  taken^ 

'I  rode  that  horse  several  years  aga'  Wright  was  heard  to  say,  in 
explaining  his  action  to  the  pioneei  of  Dae  Bay.  *It  looked  familiar 
and  I  really  thought  it  was  mine.'-  *  "*  "- 

Attorney  Roberfp,  assisted  by  several  other  al)!€;;'bodied  members  of 
the  bar,  then  arrested  Wright,  arraigned  him  before  Chief  Justice 
Rudkin  and  charged  him  with  horse  stealiy.  Wright  ^as  *at^quitted  of 
the  charge,  against  the  loud  protests  of  the  attorneys  before  the  bar. 

On  the  arrival  of  the  excursion  boat  in  this  port  last  evening  at 
8  o'clock,  C.  C.  Gk>se,  the  retiring  president  of  the  association,  .aii* 
dressed  the  lawyers  congregated  on  the  forward  deck  of  the  boat,  ex- 
pressing the  deep  appreciation  of  the  visiting  lawyers  for  the  enter- 
tainment providea  by  the  members  of  the  local  association.  Three 
cheers  were  given  for  the  Bellingham  association  and  then  the  lawyers 
went  down  the  gangplank  and  separated,  to  meet  again  in  Spokane 
a  year  from  this  month,  when  C.  W.  Howard,  of  this  city,  will  preside 
over  the  meetings  as  president" 
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SUPERIOR  JUDGES  CONVENTION. 

In  rjspf)nse  to  a  call  sent  out  by^udges  Kellogg  and  Hardin, 
a  convention  of  Superior  Court  Judges ^was  held  the  two  days, 
July  26th  and  27th,  preceeding  tho  State  Bar  Association  meet- 
ing. The  purpose  of  this  convention  was  to  revise  the  rules 
of  the  Superior  Couiis.  Judge  Joiner  was  made  Chairman  of 
the  convention  and  Judge  Clifford,  Secretary,  with  S.  E.  Leitch, 
deputv  Clerk  of  Whatc«m  county,  as  assistant  secretary. 

"The  Judges  ^'^re  banqueted  by  Judges  Hardin  and  Kellogg 
iaid  otherwise  entertained  by  the  Bench,  Bar  and  citizens  of 
Whatcom  county. 

The  Rules*  were  adopted  to  go  into  effect  Nov.  1,  1910  by 
the  following  judges: 


Geo.  A.  Joiner,  Mt.  Vernon. 

Donald  McMasters,  Vancouver. 

A.  E.  Rice,  ChehaliB. 

ThoB.  H.  Brents,  Walla  Walla. 

John  R.  Mitchell,  Olympia. 

J.  N.  Pickrell,  Colfax. 

M.  L.  Clifford,  Tacoma. 

W.  O.  Chapman,  Tacoma. 

C.  M.  Easterday,  Tacoma 

Wm.  A.  Huneke,  Spokane. 

Henry  L.  Kennan,  Spokane. 

E.  H.  Sullivan,  Spokane. 

J.  D.  Hinkle,  Spokane. 

J.  Stanley  Webster,  Spokane. 


O.  R   Holcomb,  RitzTllle. 

R.  S.  Steiner,  WatervlUe. 
John  B.  Yakey,  Port  Orchard. 

D.  H.  Carey,  Colville. 

C.  H.  Neai,  Davenport. 

R.  B.  Albertson,  Seattle, 

Boyd  J.  Tallman,  Seattle. 
Wilson  R.  Gay,  Seattle. 
John  P.  Main,  Seattle. 
A.  W.  Prater,  Seattle. 
Mitchell  Gilliam,  Seattle. 
J.  T.  Ronald.  Seattle. 
Ed.  E.  Hardin,  Bellingham. 
John  A.  Kellogg,  Bellingham. 


♦These  rules  have  been  published  by  most  of  the  courts  but  will 
probably  be  included  in  the  next  report. 
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PROSECUTING  ATTORNEYS. 

The  third  annual  convention  of  Prosecuting  Attorneys  was 
held  in  conjunction  with  the  State  Bar  Association.  John  L. 
McMurray  of  Pierce  County  was  elected  President  for  the  en- 
suing year  and  John  Truax  of  Adams  county,  Secretary. 

The  convention  adjourned  to  meet  the  same  time  and  place 
as  the  State  Bar  Association,  ^ext  year. 


APPENDIX 


HON.  C.  C.  GOSE. 
Retiring  President. 


PRESIDENT'S  ADDRESS 


vJ«   C*   UOB6. 


We  meet  again  as  an  asBOciatlon  of  the  lawyers  of  our  state  to 
commemorate  and  perpetuate,  as  best  we  may,  the  higher  ideals  of 
our  profession,  and  secure  to  ourselves  those  results  which  should 
naturally  and  logically  proceed  from  the  close  and  intimate  associa^ 
tion  of  our  members.  We  are  all  interested  in  maintaining  and  es- 
tablishing a  high  ethical  standard  within  the  profession,  in  preserv- 
ing the  law  in  ail  its  ancient  vigor,  in  clinging  closely  to  those  precepts 
of  the  law  which  the  experience  of  the  ages  has  shown  to  be  con- 
ducive to  the  welfare  of  mankind;  in  striving  that  the  law  may  con- 
tinue to  grow  and  surround  with  additional  safeguards  and  security 
our  citizens,  in  the  constantly  shifting  and  changing  demands  of  a 
more  complex  civilization. 

The  mental  standard  of  our  members,  the  educational  and  moral 
qualifications  and  the  legal  training  required  of  those  seeking  admis- 
sion to  the  bar  are  all  meeting  with  the  earnest  consideration  of  the 
lawyers  throughout  the  whole  country,  and  it  is  no  doubt  the  hope  of 
all  of  us  that  each  of  these  higher  qualifications  may  be  secured  as 
the  result  of  the  interest  that  has  been  taken  in  them.  All  lawyers 
who  properly  appreciate  the  functions  and  the  duties  of  their  pro- 
fession will  agree  that  each  of  these  standards  in  actual  experience 
and  in  ultimate  results  are  more  likely  to  be  placed  too  low  rather 
than  too  high;  that  the  tendency  is  always  toward  a  lower  level  un- 
less a  profession  through  its  members  is  continually  seeking  and  de- 
manding improvement,,  and  that  a  proper  appreciation  of  the  dignity 
and  responsibility  of  our  duties  should  ever  be  kept  alive  and  active. 
Of  all  the  professions,  among  all  lines  of  individual  effort,  the  bar 
has  least  of  all  become  commercialized.  The  precepts  of  the  law 
which  we  are  day  by  day  seeking  to  have  enforced  in  behalf  of  our 
clients  as  essential  truths  have  been  developed  and  established  by  the 
master  minds  of  the  centuries  since  civilization  first  began  to  estab- 
lish itself  upon  our  earth. 

No  law  can  survive  unless  it  logically  approaches  perfection;  un- 
less its  object,  aim  and  ultimate  result  is  of  advantage  to  mankind. 
The  true  lawyer  demands  that  the  law  be  expressive  of  the  true  rights 
of  the  citizens;  that  it  preserves  and  protects  each  man  in  exact 
equality  under  the  law;  that  it  is  a  rule  which  applies  with  equal 
force  and   equal  effect  with  everyone  to  whom   it  applies;    that   it 
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neither  preserves  one  man  nor  condemns  another.  It  is  equally  im- 
portant that  no  law  should  ever  be  written  except  in  urgent  necessity; 
that  many  things  which  may  be  attended  with  evil  consequence  when 
abused  are  not  to  be  regulated  by  human  laws,  but  rather  are  to  be 
left  to  be  ameliorated  and  reformed  and  prevented  by  moral  teach- 
ing witnin  the  family  and  within  the  state.  We  know  that  human 
liberty  should  not  be  transgressed  except  as  the  higher  necessities  of 
the  state  demand  such  action. 

We  are  far  too  prone  to  see  evil  in  what  our  neighbor  delights 
in  doing  and  in  that  which  affords  to  ourselves  no  element  of  personal 
enjoyment  or  individual  temptation.  Each  of  us  could  easily  formu- 
late a  law  to  correct  all  vices  except  our  own.  All  good  lawyers  ap- 
preciate, and  are  fully  alive  to  these  simple  propositions  because  the 
daily  experiences  of  their  practice  are  continually  demonstrating  them. 
It  is  very  easy  for  the  lawyer  to  understand  that  laws  can  neither 
be  written  nor  enforced  so  as  to  secure,  under  all  circumstances  and  in 
all  cases,  either  precise  equality  or  exact  justice.  There  are  so  manv 
opportunities  between  the  commencment  of  a  suit  and  its  final  de- 
termination for  even  the  best  lawyer  and  the  wisest  and  most  up- 
right judge  to  err  that  the  wonder  is  that  so  little  cause  for  complaint 
has  arisen  against  the  bench  and  the  bar. 

The  layman  expects  the  law  to  be  simple,  easily  understood,  of 
but  one  meaning,  and  of  but  one  possible  interpretation.  He  cannot 
understand  why  this  should  not  be  so,  and  he  is  strongly  inclined  to 
believe  when  two  lawyers  disagree  upon  the  proper  interpretation  to 
be  placed  upon  a  law,  one,  at  least,  if  not  both  of  them,  must  be  dis- 
honest. He  is  ready  to  contend  with  all  comers  that  no  lawyer  ever 
drafted  a  statute  which  he  aid  not  foul  with  contradictions  and  in 
which  he  did  not  include  some  provision  in  the  special  interest  of 
some  favored  client.  He  feels  confident  that  if  he  were  left  to  write 
the  law,  it  would  be  so  simple  that  he  who  runs  might  read  it  and 
that  all  men  would  concur  in  its  meaning  and  agree  as  to  its 
proper  interpretation. 

It  is  clear  to  us  all  that  every  lawyer  should  be  trained,  educated 
and  morally  refined  in  the  law,  and  that  high  standards  in  each  of 
these  respects  should  be  exacted  of  every  applicant  for  admission  to 
the  bar. 

The  diiBculty  lies  in  the  attainment  of  these  ideals.  We  should 
all  be  alive  to  the  need  of  the  high  ethical  and  moraj  standards  at 
the  bar  and  insistent  that  in  so  far  as  it  may  be,  these  standards  be 
preserved  and  safeguarded. 

It  falls  to  the  duty  of  some  member  of  the  bar  to  frajne  most  of 
the  laws  and  to  the  lawyer  and  the  judge  to  reach  a  true  interpreta- 
tion of  all  of  them.    When  we  consider  the  wide  range  of  subjects  to 
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which  th«  law  under  the  complexitleB  of  modern  civilization  has  to 
apply,  the  rights  to  be  enforced*  the  duties  to  be  exacted,  the  priyll- 
eges  to  be  protected*  the  natural  disposition  of  all  men  to  look  upon 
a  law  restrictive  of  their  privileges,  as  being  violative  of  their  rights, 
we  may  feel  a  pride  in  the  practical  uniformity  with  which  courts 
have  resolved  the  law,  and  preserved  it  as  an  essential  and  active 
working  force  for  the  upbuilding  of  civilization. 

I  believe  that  no  one  but  the  lawyer  appreciates  how  utterly  im- 
possible it  is  to  write  into  a  law  in  express  provision,  all  that  the  law 
is  intended  to  mean,  and  all  that  it  must  of  necessity  mean,  in  order 
that  it  may  fulfill  the  object  for  which  it  is  enacted.  How  of  neces- 
sity it  developes  and  broadens  and  grows  to  meet,  under  the  direc- 
tion of  the  wise  and  upright  judge,  new  situations  and  new  condi- 
tions. In  all  this  movement  the  lawyer  has  his  mission,  whether  at 
the  bar  or  bench,  and  he  who  is  best  trained  in  the  growth  of  the 
law,  who  knows  the  tap  roots  from  which  It  has  sprung,  who  is  most 
alive  to  the  spirit  which  lies  within  it,  whose  heart  is  most  quickened 
by  high  moral  impulse,  who  is  best  endowed  with  natural  and  ac- 
quired mental  attainments,  is  he  who  will  stand  highest  in  the  laws 
last  analysis.  Here  stands  and  awaits  the  la^wyers  highest  oppor- 
tunity; the  framing  of  the  law,  and  the  interpretation  of  the  law. 

In  order  that  he  may  frame  the  law  as  it  should  be  written,  he 
must  be  trained  In  the  needs  and  requirements,  the  sociaJ,  political 
and  business  interests  of  the  people  which  the  law  is  to  serve.  He 
must  have  reason  for  believing  that  the  law  which  he  proposes  Is  con- 
ducive to  the  welfare  of  the  state,  that  the  privileges  and  liberties 
whch  it  destroys  may  safely  be  yielded  up  and  with  profit  to  the 
people  in  return  for  the  larger  benefits  which  will  accrue.  The  law 
should  never  be  written  that  necessity  does  not  demand — a  people 
may  live  and  prosper  under  too  few  laws.  The  history  of  mankind 
establishes  this  beyond  question,  but  a  law  not  required  or  justified 
Is  an  Inexcusable  tyranny.  Our  liberties,  our  privileges,  our  lives 
and  our  property  are  to  be  preserved  by  law,  and  none  of  them  are 
to  be  Infringed  upon  or  destroyed  except  when  the  clear  require- 
ments of  the  state  demand  and  justify  such  action. 

I  am  a  firm  believer  in  the  old  order  of  things  In  this  country  of 
ours,  and  I  lean  strongly  to  the  belief  that  we  are  much  more  op- 
pressed with  an  excess  of  laws  than  we  are  suffering  for  the  want  of 
laws  not  yet  enacted.  Our  legislatures,  without  any  demand  what- 
ever on  the  part  of  bench  or  bar,  or  the  people  at  large,  seem  to  take 
a  particular  delight  In  striking  at  and  repealing  statutes  whose  only 
object  is  to  provide  procedure.  Our  school  laws,  revenue  laws, 
criminal  laws  can  never  know  a  day  of  rest.  Each  recurring  legis- 
lature has  within  its  ranks  some  member  who  feels  the  call  to  re- 
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vise,  amend  and  repeal.  Our  whole  criminal  code  or  practically  all 
of  it  is  a  new  enactment,  and  we  now  have  a  great  number  of  inter- 
pretative decisions,  resolving  the  old  law  of  no  practical  value.  The 
Interpretation  must  begin  anew  under  the  new  law,  and  before  the 
newer  interpretation  begins  to  walk,  another  legislature  is  likely  to 
again  amend  or  repeal  the  law. 

This  destroys  the  stability  of  the  law,  without  which  not  even 
lawyers,  much  less  laymen,  will  long  continue  to  respect  the  law. 
We  all  know  how  satisfactory  even  a  defective  procedure  statute  may 
become  in  the  light  of  repeated  interpretation  by  the  court,  and  while 
we  would  be  willing  and  desirous  that  the  law  should  be  different 
were  we  writing  it  as  a  new  law,  we  should  be  slow  to  agree  that 
any  one  should  attempt  to  improve  it  after  it  has  existed  as  a  working 
statute  for  a  period  of  years.  The  trouble  with  much  legislation  lies 
in  the  fact  that  but  one  side  of  the  question  is  given  any  considera- 
tion. The  evil  is  more  or  less  plain,  depending  upon  the  sympathies, 
Ideas  and  ideals  of  the  proposer  of  the  law.  The  attendant  evils 
that  may  follow  the  law  on  the  other  side  of  the  equation  are  left 
wholly  unconsidered.  Each  recurring  legislature  leaves  to  us  a  great 
body  of  law,  much  of  it  of  no  value,  some  of  it,  I  might  say,  much  of 
it,  positively  harmful.'  Each  recurring  print  of  our  session  laws  is 
more  spacious  and  more  pretentious  than  the  last,  and  one  wanders 
through  it  in  vain  in  the  search  for  needed  legislation. 

Nothing  is  too  small  to  legislate  upon — only  the  needed  legislation 
is  overlooked.  Throughout  our  state  today  many  people  are  crying 
out  for  Initiative  and  Referendum  in  legislation,  and  for  commission 
government  in  cities.  The  one  is  excessive  democracy,  the  other 
extreme  centralization.  For  Initiative  and  Referendum  a  pure  de- 
mocracy, the  people  are  willing  to  yield  their  representative  form  of 
government  They  see,  or  imagine  they  see,  evils  existing  under  our 
present  system,  aiid  look  for  a  cure  of  these  evils,  not  in  a  wise  reform 
of  the  system,  but  in  a  radical  revolution  towards  a  system  which 
has  been  often  tried  under  far  more  advantagous  circumstances  and 
conditions  than  those  to  which  they  are  now  to  be  applied,  and  has 
in  every  instance  proven  a  failure.  It  seems  to  me  that  the  adoption 
of  this  principle  would  inevitably  lead  to  hasty  legislation,  to  the 
passage  of  laws  without  that  trained  consideration  which  should 
precede  the  passage  of  every  law,  and  with  no  opportunity  to  meet 
with  proper  amendment  and  revision  between  the  proposal  and 
enactment  of  the  law.  I  am  Arm  in  the  belief  that  the  making  of 
laws  should  not  be  made  too  easy,  that  some  restraint,  some  difficulty 
in  the  way  of  placing  a  law  upon  the  statute  books,  is  more  conducive 
to  the  ultimate  welfare  of  the  people. 

This  delay  results  In  the  ultimate  sound  sense  of  the  people  be* 
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coming  expressed  in  the  law,  rather  than  the  first  wild  excess  which 
needs  the  pruning  hand  of  time  to  top  off  its  over  luxuriance. 

I  think  we  can  all  see  that  this  impression  is  gaining  ground,  botli 
in  railroad  and  illegal  combination  legislation.  A  decade  or  so  ago 
the  opinion  was  practically  unanimous  throughout  the  country  that 
railway  combinations  must  be  prevented  in  order  that  reasonable 
rates  might  be  secured  under  competition.  Today  the  wise  legisla- 
tors are  looking  to  the  public  service  corporation  commission  to  secure 
such  relief  to  the  people,  and  the  fear  of  combination  is  practicallj 
eliminated.  On  the  other  hand,  a  recent  interpretation  of  the  anti- 
tnut  act  has  convinced  many  people  if  this  ruling  is  to  stand,  that 
the  provisions  of  this  law  are  too  sweeping  and  too  severe,  and  should 
be  so  modified  ka  to  allow  combinations  within  certain  defined  limits. 
Even  the  most  carefully  considered  law  may  not  reach  the  end  to 
which  it  aims,  or,  on  the  other  hand,  may  strike  a  blow  at  the  very 
business  that  it  was  designed  to  foster  and  to  protect. 

Representative  government  is  too  well  established  to  be  lightly 
cast  aside.  We  must  be  convinced  that  its  faults  are  beyond  cor- 
rection, that  the  remedy  proposed  is  an  efficient  and  a  needed  one, 
before  we  leap  from  the  ills  which  we  have  to  those  of  which  we 
know  nothing.  Higher  attainments  on  the  part  of  our  legislators 
would  do  much  to  remedy  our  evils,  and  unless  the  people  are  able 
with  the  ballot  in  their  hands  to  secure  honesty  and  efficiency  in 
their  legislators,  it  is  hard  to  believe  that  they  are  capable  of  secur- 
ing relief  through  hasty  and  ill-considered  direct  legislation. 

It  is  one  of  the  precepts  of  the  direct  legislation  league  of  this 
state  that  our  laws  shall  be  simple  and  easily  understood.  If  you 
and  I,  gentlemen,  possessed  the  lucky  faculty  of  always  clearly  ex- 
pressing our  actual  thoughts  in  language  so  thorough,  precise  and 
exact  as  to  leave  no  doubt  as  to  what  our  words  were  to  be  resolved 
to  mean,  a  faculty  that  the  Creator  has  not,  as  yet,  granted  to  any 
man,  even  though  he  were  Inspired  to  write  the  Scriptures,  our  paths 
in  this  world  would  be  easy  and  delightful. 

The  representative  system  of  government  has  been  the  only 
form  of  government  which  has  stood  the  test  of  time  and  still  pre- 
served to  the  citizen  the  reasonable  enjoyment  of  life,  liberty  and 
property.  Under  it  civilization  has  grown  and  advanced  and  wealth 
and  prosperity  has  become  the  established  order.  This  system  has 
not  resulted  in  such  perfection  as  to  reach  the  ideal  by  any  means, 
but  this  is  not  the  fault  of  the  system,  but  rather  the  result  of  the 
limitations  which  nature  has  imposed  upon  us. 

It  should  be  clear  that  laws  should  be  enacted  by  those  who  are 
specially  fitted  by  nature  and  training  to  do  the  work,  and  by  those 
who  understand  the  nature  of  our  government  and  the  genius  of  our 
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Institutions.  The  making  of  laws  lies  as  much  in  the  domain  of  tra  n 
Ing  and  specialization  as  do  the  duties  of  the  learned  or  business  pro- 
tessions. 

The  cure  for  impractical  and  improper  legislation  lies  in  the  re- 
formation of  legislatures,  in  securing  men  of  greater  fitness  and  ca- 
pacity as  legislators,  in  demanding  that  candidates  for  the  legislature 
«hall  offer  proper  credentials  showing  special  mental,  moral  and 
•educational  qualifications  for  the  duties  that  they  are  seeking  to  as- 
sume. If  the  people  cannot  work  out  these  reforms,  if  they  cannot 
l)e  made  to  appreciate  the  fact  that  legislative  duties  require  legis- 
lators specially  fitted  for  the  service,  if  they  cannot  awake  to  the  fact 
that  the  duties  of  the  legislator  are  exacting,  that  the  making  of 
laws  require  special  capacity  and  training  and  fitness,  they  enter 
upon  their  duties  of  making  laws  by'  direct  legislation  totally  un- 
qualified, and  the  result  will  be  extreme  unwise  and  confiicting  leg- 
islation. 

This  is  a  grave  question  that  must  be  resolved  and  settled  by  the 
present  generation,  and  it  appears  to  me  that  lawyers  are  specially 
interested  in  rendering  all  possible  aid  to  the  end  that  it  may  be 
settled  rightly. 

There  is  also  a  growing  demand  that  the  people  shall  reserve  to 
themselves  the  right  of  recall  as  a  protection  against  dishonesty  in  of- 
fice. I  believe  that  the  objectiors  to  placing  the  power  of  recall  in  the 
hands  of  the  people  are  many  and  serious.  The  public  officer  should 
"be  selected  for  his  fitness,  honesty  and  capacity.  He  should  first 
establish  that  he  possesses  these  qualifications  before  his  constituents 
should  select  him  to  serve  them.  He  will  best  subserve  the  interest 
of  the  public  who  is  least  subservient  to  public  or  individual  clamor. 
His  duties  should  be  fuHilled  by  measuring  them  in  the  light  of  his 
own  honest  judgment.  That  officer  is  least  efficient  who  is  most 
anxious  to  please  and  who  is  most  susceptible  to  public  sentiment,  be- 
cause he  too  often  mistakes  the  noise  of  a  few  complaining  malcon- 
tents for  the  unanimous  demands  of  the  whole  people.  We  are  all 
familiar  with  the  public  official  who  always  has  his  ear  to  the  ground 
and  who  tries  to  turn  his  sail  to  catch  every  fieeting  wind.  These 
things  will  be  bred  in  the  public  official  who  continually  stands  face 
to  face  with  the  possibility  of  even  threatened  recall. 

I  believe  that  in  this  principle  we  again  have  the  wrong  remedy 
tor  relieving  us  of  the  corrupt  and  incapable  official. 

If  our  capacity  to  select  the  proper  official  is  so  small  that  we  can 
learn  his  capacity  and  integrity  only  by  putting  him  to  the  test,  we 
Btill  have  a  long  race  to  run  before  we  have  demonstrated  pur  fitness 
to  be  trustea  with  and  to  enjoy  our  system  of  self  government.  You 
cannot  give  the  elective  franchise  to  a  man  without  there  immediately 
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following  In  hU  own  mind  an  assumption  that  he  is  peculiarly  quali- 
fied to  fulfill  the  duties  of  any  office  to  which  he  may  aspire,  and  it  is 
most  surpr.s'ng  how  many  of  his  fellow  citizens  will  concur  with  him 
in  this  belief.  It  results  that  many  of  our  public  offices  are  filled  by  men 
wholly  unqualified  in  character  and  training  for  the  duties  which  they 
undertake  to  perform.  A  higher  mental  and  moral  test  for  candidates 
for  ofl^ce,  a  livelier  interest  in  securing  proper  candidates,  a  closer  ap- 
plication of  the  tests  employed  in  matters  of  busness  would  result,  if 
actively  followed,  in  a  higher  and  better  type  of  public  officials. 

I  realize  that  these  are  in  a  sense  idealizations,  but  ideals  can 
never  be  approached  without  some  effort  being  put  forth  to  attain 
them. 

I  have  already  said  that  the  present  trend  of  legislation  is  reach- 
ing broadly  toward  democracy.  We  are  also  drifting  in  a  consider- 
able degree  toward  socialism,  toward  marked  limitation  upon  our 
liberties,  our  privileges,  and  the  enjoyment  of  property  rights.  There 
seems  to  be  an  unceasing  demand  that  governments  should  exercise 
a  sort  of  parental  control  over  Its  citizens,  that  instead  of  leaving  the 
citizen  to  work  out  his  own  salvation  through  his  own  individual  ef- 
forts, the  government  should  guard  and  support  and  sustain  him — 
and  our  books  are  full  of  statutes  working  in  greater  or  less  degree 
to  this  end.  Many,  perhaps  most  of  tne  laws  now  in  force,  having 
these  objects  in  view  are  probably  meritorious  and  worthy  of  per- 
petuation, but  these  laws  are  in  many  cases  being  used  as  offering 
support  for  legislation  far  more  extreme.  They  are  sought  to  be  used 
as  steppiEg  stones  to  government  ownership,  old  age  peniocs,  ex- 
cessive pensions  to  soldiers,  laws  requiring  employers  to  insure  their 
employees  against  their  own  negligence,  government  exploitation  of 
public  lan-ds  and  public  resources.  Some  of  these  theories  have  al- 
ready gained  a  foothold  under  our  law  and  all  of  them  are  likely  to 
be  accepted  as  necessary  governmental  functions  within  the  next  ten 
years. 

As  these  theories  grow  into  the  established  law  of  our  country 
they  naturally  enlarge  and  complicate  the  requirements  which  the 
lawyer  must  bring  into  application  in  the  practice  of  his  profession. 
We  have  a  new  school  of  statesmen  who  are  teaching  that  govern- 
ment should  be  nonpartisan. 

It  seems  to  be  the  natural  trend  of  men,  .<rhatever  the  form  of  gov- 
ernment under  which  they  live,  to  enact  and  administer  their  laws 
within  partisan  lines.  It  has  been  the  dream  of  more  than  one  states- 
man that  partisanship  should  and  could  be  eliminated;  that  liberty 
and  law  could  best  move  together  if  the  people  would  act  in  unison 
untrammeled,  uninfiuenced  and  uncontrolled  by  partisan  beliefs  and 
prejudices,  and  many  a  warning  has  been  sounded  in  the  hope  that 
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party  feeling  might  be  made  an  end  of.  All  experience  has  taught 
the  futility  of  such  a  hope  and  the  unwisdom  of  such  teachings.  Men 
will  not  think  alike,  do  alike,  or  desire  alike — there  can  be  no  approach 
to  exact  truth,  and  it  is  only  out  of  diversity  of  opinion,  and  strife 
and  discord,  that  truth  has  even  been  realized. 

The  stronger  the  strife,  the  more  bitter  the  fray,  the  more  highly 
is  character  bullded,  the  more  active  does  the  human  mind  become 
in  working  out  the  problems  that  are  to  be  resolved  in  the  life  history 
of  the  human  race. 

In  representative  government  we  find  the  best  opportunities  for 
these  divergent  ideas  and  opinions  to  meet.  Here  is  opportunity  for 
discussion,  tor  careful  consideration  and  for  reaching  the  proper  de- 
termination in  mat^^rs  requiring  legislation.  We  will  make  a  serious 
mistake  if  we  depAic  far  from  the  theories  of  government  established 
by  ihe  fathers  of  our  country. 

The  legislation  enacted  by  the  last  National  Congress  has  been 
wide  in  its  scope  and  in  many  respects  drastic  in  its  provisions.  The 
creation  of  a  court  of  commerce  with  jurisdiction  to  hear  and  determ- 
ine all  matters  pertaining  to  rate  regulation  of  public  service  cor- 
porations engaged  in  interstate  commerce  is  in  response  to  a  demand 
that  means  should  be  provided  by  which  cases  involving  these  matters 
should  be  speedily  heard  and  determined,  untrammeled  by  other  liti- 
gation coming  before  the  courts.  The  bill  creating  this  court  goes 
much  further  however,  and  naturally  increases  the  powers  of  the 
interstate  commerce  commission. 

The  ultimate  value  of  the  legislation  should  work  largely  to  the 
betterment  of  conditions  which  have  been  a  continual  cause  of  com- 
plaint In  the  past,  and  it  is  to  be  hoped  that  the  provisions  will  be 
found  adequate  to  meet  the  purposes  for  which  they  have  been  en- 
acted. 

The  postal  savings  bank  bill  has  been  enacted  in  response  to  a 
growing  popular  demand  for  a  depository  under  strict  governmental 
regulation  and  guarantee,  which  could  at  once  secure .  the  hoarded 
means  of  the  poor  man,  as  well  as  furnish  inducement  to  the  poor  to 
become  saving  and  thrifty.  This  legislation  has  not  met  with  the 
hearty  support  of  the  Bankers  of  our  country,  and  is  regarded  by 
many  as  being,  under  our  system  of  government,  highly  experimental. 
The  practical  working  of  the  system  will  be  watched  with  much  con- 
cern by  financial  interests. 

The  National  Congress  has  also  enlarged  to  a  very  radical  degree 
the  powers  of  the  president  over  the  public  lands,  and  has  given  him 
authority  to  withdraw  at  will  these  lands  from  public  entry,  a  right 
which  has  been  exercised  by  the  present  and  preceding  administra- 
tion without  express  authorization,  and  possibly  without  support  of 
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any  law  eitker  expressed  or  implied.  The  reclamation  service  has 
been  provided  with  additional  funds,  and  the  work  in  which  this 
service  engaged  will  be  carried  out  much  more  rapidly  and  effec- 
tively than  it  has  been  in  the  past.  The  larger  areas  which  will  thus 
become  productive  in  the  West  will  naturally  develop  and  increase 
the  prosperity  of  our  section  of  the  country. 

Our  National  Congress  has  also  shown  itself  to  be  in  strong  accord 
with  the  conservation  policies  of  the  last  administration.  There  is  a 
growing  demand,  however,  on  the  part  of  the  people  of  the  West,  in 
whose  localities  this  policy  is  to  be  most  strictly  enforced,  and  whose 
interest  are  most  vitally  affected,  that  this  policy  be  limited  in  its 
Bcope^  and  be  carried  out  strictly  in  the  interest  of  th  people  of  the 
states  vtrithin  which  the  public  lands  lie.  It  has  been  the  policy  of 
the  government  in  the  past  to  treat  these  lands  as  being  held  in  trust 
for  the  benefit  of  the  actual  occupant — that  occupation  and  utilization 
led  to  ultimate  private  ownership.  Under  this  policy  the  West  has 
grown  and  developed  as  no  other  country  has  in  the  world's  history, 
vast  areas  thought  worthless  a  generation  ago  have  become  active  in 
producton,  and  there  has  grown  up  in  the  area  west  of  the  Mississippi 
a  wealth  which  rivals  that  of  the  greatei^t  countries  of  Europe,  and  a 
citizenship  which  is  at  once  the  admiration  and  the  pride  of  our 
whole  country. 

It  has  been  my  hope  that  I  might  dwell  upon  these  several  matters 
as  legal  rather  than  as  political  questions,  but  the  law  as  enacted, 
and  especially  the  national  law,  is  so  ntimately  associated  with  our 
political  history  that  this  desire  cannot  be  fully  realized  without 
making  an  address  wholly  negative  and  recitative. 

I  trust  that  the  bench  and  bar  may  continue  to  be  in  the  future  as 
in  the  past,  the  most  active  and  most  efficient  force  in  the  enactment 
and  in  the  analysis  of  the  law. 


IRA   BRONSON, 


ADMIRALTY  JURISDICTION 


By  Ira  Bronson. 


When  the  subject  under  discussion  first  received  attention  from 
the  Judges  of  the  United  States  courts,  the  flag,  which  is  today  the 
oldest  and  yet  least  seen  among  the  nations  of  the  earth,  presided 
over  a  merchant  marine  second  only  upon  the  sea;  and  the  energies 
of  this  lusty  young  nation  were  engaged  in  a  trade  which  extended 
over  the  known  world.  The  trade  of  several  single  ports  surpassed 
that  of  all  the  country  west  of  the  Allegheny  Mountains.  Without  in- 
quiring as  to  when  the  saying  arose,  the  saw  that  "Freight  is  the 
mother  of  wages,"  indicates  the  importance  of  our  forefathers  of  the 
commerce  which  they  had  created.  And  the  necessity  for  establish- 
ing courts  which  could  speedily  adjudicate  the  rights  and  liabilities 
of  the  carriers  of  a  trade  which  had  even  then  dwarfed  that  of  all 
antiquity  and  which  was  soon  to  sink  it  into  insignificance  was  not 
only  highly  appreciated  biit  immediately  and  vigorously  asserted.  The 
disposition  of  many  judges  however  to  resist  the  encroachment  upon 
the  right  of  trial  by  jury  gave  rise  to  the  discussions,  a  brief  perusal 
of  which,  I  have  hoped  might  be  of  interest  to  this  meeting,  and  a 
careful  reading  of  which  decisions  in  extenao  cannot  fail  to  be  of 
rare  interest  and  of  considerable  instruction. 

If  I  may  urge  another  justification  for  this  paper.  It  is;  that  the 
subject-matter,  having  been  one  of  dispute  between  great  lawyers  and 
judges,  has  naturally  given  rise  to  those  contests  of  the  mind  which 
Invariably  interest  the  studious  lawyer;  and  that  the  arguments  of 
counsel  and  the  judgments  of  the  courts  are  mines  of  legal  learning 
and  ofttimes  of  forensic  eloquence,  portraying  the  zeal  and  sometimes 
the  close  approach  to  passion  with  which  this  question  has  been 
fought  out;  and  finally  that  after  the  smoke  of  battle,  the  field  is  now 
clear  and  the  highway  well  defined. 

I  have  sought  to  state  the  law  in  the  uords  of  the  Judges  rather 
than  through  my  own  more  feeble  language. 

Admiralty  Jurisdiction    Under  the  Constitution. 

Section  2  of  article  3  of  the  Constitution  of  the  United  States, 
omitting  several  clauses  with  which  this  subject  is  not  concerned, 
reads  as  follows:  "The  judicial  power  shall  extend  ♦  ♦  •  to  all 
cases  of  admiralty  and  maritime  jurisdiction."  In  this  short  terse 
language,  is  granted  to  the  United  States,  jurisdiction  of  a  department 
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of  the  law  which  affects  the  relation  of  the  people,  not  only  to  each 
other,  but  to  the  commerce  of  the  entire  world;  the  origin  of  which 
department  is  to  a  greater  extent  than  any  other,  lost  in  the  mists  of 
antiquity.  Even  considering  ihe  remarkable  brevity  of  the  constitu- 
tion itself,  the  paragraph  in  question  is  unique,  particularly  In  the 
light  of  the  consequences  to  flow  therefrom.  And  principally  among 
these  being,  that  while  it  did  not  remove  from  the  realm  of  the  com- 
mon  law  a  large  and  intricate  procedure  and  substantive  law,  because, 
strictly  speaking,  the  domain  of  admiralty  was  never  included  In  the 
common  law  as  such,  nevertheless  it  did  have  the  practical  efTect, 
under  the  interpretation  placed  thereon  by  the  courts  of  the  United 
States,  of  enabling  litigants  to  remove  from  the  jurisdiction  of  the 
common  law  courts  the  power  to  administer  a  large  and  ever  growing 
class  of  litigation  which  under  the  decisions  of  the  courts  of  common 
law  of  England,  aided  by  the  ordinances  of  Edward  I  and  Edward  HI 
and  the  statutes  of  Richard  II  and  Henry  IV  had  finally,  and  prior  t« 
the  adoption  of  our  constitution,  been  removed  from  the  control  of 
the  admiralty  courts  and  brought  within  the  domain  of  the  common 
law. 

Section  9  of  chapter  20  of  the  Laws  of  the  United  States,  at  the 
First  Session  in  1789,  provided  as  follows: 

"And  be  It  further  enacted.  That  the  district  courts,  ♦  ♦  shall 
also  have  exclusive  original  cognizance  of  all  civil  causes  or  admiralty 
and  maritime  Jurisdiction,  including  all  seizures  under  laws  of  impost, 
navigation  or  trade  of  the  United  States,  where  the  seizures  are  made, 
on  waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burthen,  within  their  respective  districts  as  well  as  upon  the  high 
seas;  (a)  saving  to  suitors,  in  all  cases,  the  right  of  a  common  law 
remedy,  where  the  common  law  Is  competent  to  give  it." 

This  curtailment  of  the  rights  to  trial  by  jury,  by  the  intervention 
of  the  civil  law  of  Rome  as  exemplified  in  the  procedure  of  the  admir- 
alty courts,  had  occupied  the  attention  of  the  courts  of  England  for 
over  three  hundred  years;  and  immediately  gave  rise  to  a  controversy 
In  this  country  which  lasted  for  over  half  a  century.  The  cases  from 
which  I  shall  quote  will  not  justify  the  statement  that  the  entire  field 
of  jurisdiction  was  vigorously  in  dispute  for  any  such  length  of  time, 
but  amply  illustrate  the  fact  that  the  champions  of  a  common  law 
jurisdiction,  analogous  to  that  of  England,  fought  their  way  steadily 
backward,  resuming  the  fray  at  one  position,  as  readily  as  they  lost 
at  another. 

It  may  not  be  amiss  to  briefly  consider  the  rise  and  fall  of  the  pres- 
tige of  the  admiralty  courts  of  England  as  effecting  the  subsequent 
debates  in  our  own  courts. 


Ira  Bbonson  119 

The  Jurisdiction  of  English  common  law  courts  was,  as  one  would 
naturally  expect  in  considering  their  origin  and  development,  at  first 
very  narrow  and  extremely  illogical.  The  dignity  and  power  of  the 
admiralty  court  in  England,  previous  to  the  limitations  imposed  upon 
it  by  the  common  law  judges,  grew  out  of,  not  only  the  prerogative  of 
the  King,  but  the  vastly  more  important  fact,  that  the  common  law 
courts  originally  were  not  only  local  in  character,  but  were  considered 
to  be  local  in  jurisdiction.  In  other  words,  it  was  necessary  to  allege 
and  to  prove  that  cause  of  action  arose  within  the  body  of  the  county; 
and  as  the  maritime  commerce  of  England  gradually  increased,  and 
then  suddenly  expanded  upon  the  fall  of  the  maritime  power  of  Spain, 
follow^ing  that  of  other  European  nations,  the  business  of  the  King's 
High  Admiral  expanded  with  it,  and  the  admiralty  court  was  the  only 
one  which  could  take  jurisdiction  of  this  vast  and  growing  business 
incident  to  a  world  wide  commerce.  It  was  undoubtedly  the  jealousy 
of  the  common  law  Judges,  aroused  by  the  great  and  growing  im- 
portance of  the  admiralty  courts,  which  induced  them,  in  casting  about 
for  a  means  of  sharing  in  this  glory  and  responsibility,  to  sweep  away 
the  limitations  attending  upon  their  jurisdiction;  the  most  important 
step  in  which  was  in  holding  that  the  allegation  that  a  matter  or 
thing  had  occurred  within  the  county  was  immaterial  and  therefor© 
non-traversable;  and  thereafter  the  allegation  that  any  transaction, 
no  matter  where  it  may  have  occurred,  was  had  or  done  within  any 
given  place  or  county,  need  not  be  proven  and  could  not  be  denied. 

The  next  step  was  in  the  curtailment  of  the  power  of  the  admiralty 
courts,  and  in  seeking  to  confine  them  to  matters  which  arose  U2)cn 
and  were  to  be  performed  upon  the  high  seas;  t)D  the  adjustment  of 
sailors*  wages  and  contracts  in  the  nature  of  bottomry  ard  respon- 
dentia; and  to  exclude  them  from  all  matters  and  things  which  took 
place  within  the  body  of  any  county  of  England;  and,  as  most  of  the 
navigable  waters  of  England  were  within  the  ebb  and  flow  of  the  tide 
and  below  the  first  bridges  spanning  such  rivers,  a  distinction  as  to 
navigability  grew  up  which,  as  will  hereafter  be  seen,  was  very  illogi- 
cally  attempted  to  be  applied  to  thousands  of  miles  of  navigable  rivers 
In  this  country  after  the  establishment  of  the  Federal  courts.  The 
English  common  law  Judges,  supported  by  The  acts  of  parliament 
above  referred  to,  issued  writs  of  prohibition  against  the  admiralty 
courts  and  attempted  to,  and  untlmately  did,  shear  off  all  of  the  vast 
prerogatives  which  they  had  so  long  exercised,  and  confined  them 
within  limitations  not  only  small  in  capacity,  but  wholly  illogical  In 
principle  and  violative  of  every  system  of  maritime  Jurisdiction  which 
the  civilized  world  has  ever  known. 

In  analyzing  this  subject  it  should  always  be  borne  in  mind  that 
the  law  of  the  admiralty  is  peculiarly  a  law  of  nations;  and  from  the 
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force  of  circumstances  must  blend  as  much  as  possible  the  various 
lar/s  and  customs  of  the  commercial  world  together;  not  only  for  the 
peaceful  relationship  of  mankind,  but  for  the  development  of  trade  and 
commerce  throughout  the  world.  I  think  much  of  the  confusion  and 
uncertainty  which  has  existed  as  to  the  nature  and  extent  of  the  ad- 
miralty jurisdiction,  as  well  as  admiralty  procedure,  has  arisen  from 
a  failure  to  bear  constantly  in  mind  tne  fact  that  the  constitution  in 
the  beginning,  and  the  laws  of  the  United  States  since,  have  not 
created  the  law  of  admiralty,  or  enlarged  or  narrowed  it  one  whit, 
but  have  only  sought  to  define  it  from  time  to  time  and  from  case  to 
case  as  the  questions  arose. 

The  first  case  to  which  I  desire  to  call  your  attention  is  the  opinion 
of  Judge  Peters  in  the  District  Court  for  the  District  of  Pennsylvania, 
decided  in  1792.  It  Is  set  forth  as  a  foot  note  to  the  case  as  reported 
in  Jennings  v.  Carson,  4  Cranch  (2  L.  Ed.),  531.  No  more  as  to  the 
facts  need  be  said  than  that  it  was  a  prize  case.  In  the  course  of  this 
opinion  Judge  Peters  said: 

*'The  first  point  waived,  brings  the  question  to  the  competency  of 
Jurisdiction.  ♦  ♦  ♦  On  this  point,  as  it  first  struck  me,  I  confess 
I  had  doubts.  The  division  of  the  court  of  admiralty  into  two  sides, 
prize  and  instance,  was  new  to  me,  and  it  is  allowed  not  to  have  been 
generally  known,  if  at  all,  by  the  common  lawyers  in  England,  be- 
fore that  case  was  determined.  In  this  country  it  never  was  known. 
*     *    * 

"Acting,  as  we  now  do,  in  a  national  and  not  a  dependent  capacity, 
I  cannot  conceive  that  we  are  bound  to  follow  the  practice  in  England 
more  than  that  of  our  own  or  any  other  nation.  *  *  ♦  The  ad- 
miralty proceeds  from  a  law  which  considers  all  nations  as  one  com- 
munity, and  should  not  be  tied  down  to  the  precedent  of  one  nation, 
though  it  were  more  clearly  ascertained. 

"What  is,  perhaps,  of  most  consequence,  is  to  ascertain  the  inten- 
tion of  Congress  in  distributing  a  power,  clearly  in  them,  to  their 
judiciary  departments.  *  *  ♦  By  recurring  to  the  12th,  13th,  19th, 
21st,  and  30th  sections  of  the  judiciary  law,  it  will  appear  that  Con- 
gress meant  to  convey  all  the  powers,  (and  in  the  words  of  the  con- 
stitution,) as  they  possessed  them,  in  admiralty  cases.     *     ♦     • 

"For  the  foregoing  reasons,  and  some  others  which  might  be 
added,  I  am  of  opinion  that  this  court  possesses  all  the  powers  of  a 
court  of  admiralty,  and  that  the  question  of  prize  is  cognizable  be- 
fore it.  I  have  gone  thus  far  into  the  discussion  of  this  point,  be- 
cause I  believe  it  is  the  first  time  it  has  been  agitated  In  a  federal 
court." 
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bYom  the  foregoing  opinion,  it  is  readily  seen  that  in  the  very 
Deginning  such  able  men  as  Judge  Peters  not  only  viewed  with  dis- 
trust the  limitations  placed  upon  the  admiralty  jurisdiction  by  the 
RDglisb  judges,  but  promptly  disaffirmed  any  dependence  of  the  courts 
of  the  United  States  thereon  as  guides  in  admiralty  jurisdiction. 

in  1796,  the  case  of  La  Vengeance,  3  Dallas  297  (1  L.  Ed.,  610), 
came  before  the  Supreme  Court  of  the  United  States  upon  an  infor- 
mation filed  against  a  privateer  in. the  district  court  for  the  forfeiture 
of  ihe  schooner,  based  upon  the  exportation  of  certain  arms  and  am- 
munition.   Attorney  General  Lee  contended  as  follows: 

''The  9th  section  of  the  Judicial  act  declares  that  'the  trials  of  10- 
Bues  of  fact,  in  the  district  courts,  in  all  causes,  except  civil  causes 
of  admiralty  and  maritime  Jurisdiction,  shall  be  by  Jury.'  The  prin- 
ciples regulating  admiralty  and  maritime  jurisdiction  in  this  country* 
must  be  such  as  were  consistent  with  the  common  law  of  England, 
at  the  peniod  of  the  revolution.  Now,  then,  would  a  similar  case  be 
considered  in  England?  Blakstone  says,  'all  admiralty  causes  must 
be  causes  arising  wholly  upon  the  sea,  and  not  within  the  precincts 
of  any  county.*  •  ♦  *  Now,  the  offense  here  charged  is  that  of 
exporting  arms  and  ammunition  out  of  the  United  States  to  Port  de 
Paix.  The  act  itself,  indeed,  without  the  intervention  of  the  statute, 
would,  doubtless,  have  been  lawful,  but  an  act  of  exportation,  from 
the  force  of  the  term,  must  be  commenced  here;  and  if  done  part  on 
land,  and  part  on  sea,  the  authorities  decide,  that  the  admiralty  can- 
not claim  the  jurisdiction." 

The  Supreme  Court,  by  Chief  Justice  Marshall,  held  against  the 
contention  of  the  attorney  general  and  that  the  cause  was  within  the 
admiralty  Jurisdiction  and  that  no  jury  was  necessary.  The  attorney 
general's  opinion  is  a  fair  illustration  of  the  error  which  so  persis- 
tently stuck  in  the  minds  of  many  lawyers  of  that  day. 

In  the  case  of  Hughes  v.  The  Schooner  Betsy  and  Charlotte,  re- 
ported in  4  Cranch,  &t  page  673,  former  Attorney  General  Lee,  in  de- 
fending a  vessel  condemned  in  the  district  court  for  violation  of  the 
laws  of  the  United  States,  again  made  an  extended  argument  in  favor 
of  the  limited  jurisdiction  of  admiralty  courts,  in  which,  among  other 
things,  he  said: 

"The  question,  then,  is  whether,  according  to  the  understanding 
of  the  people  of  this  country  at  that  time,  when  the  constitution  waa 
adopted,  a  seizure  of  a  vessel,  within  the  body  of  a  county,  for  breach 
of  a  municipal  law  of  trade,  was  a  case  of  admiralty  cognizance.  It 
certainly  was  never  so  considered  in  England,  from  whence  we  draw 
all  our  ideas  of  admiralty  jurisdiction,  a  court  of  common  law  is 
rs  ccrapetent  1o  the  tdal  of  such  cas3s  as  a  court  of  admiralty.     • 
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-~*  *  I  argued  tHe  case  of  the  Vengeance,  and  I  know  it  was  not  bo 
ttally  argued  as  it  might  have  been;  and  some  of  the  judges  may  re- 
vcollect  that  it  was  rather  a  sudden  decision." 

It  will  be  seen  from  this  that  the  Supreme  Court  ot  the  United 
States  had  taken  this  one  step  at  least:  That  not  only  in  prize  cases 
but  in  seizures  for  violation  of  the  laws  of  the  United  States,  in  civil 
^ases,  the  admiralty  had  superseded  the  right  of  trial  by  Jury. 

Justice  Chase  evidently  was  nettled  by  the  reflection  that  the 
^iGcision  of  the  court  was  illy  considered  and  replied: 

I  recollect  that  the  argument  was  no  great  thing,  but  the  court 
"took  time  and  considered  the  case  well.  The  reason  of  the  legislature 
for  putting  seizures  of  this  kind  on  the  admiralty  side  of  the  court 
^vas  the  great  danger  to  the  revenue  if  such  cases  should  be  left  to 
-the  caprice  or  juries." 

The  opinion  of  the  court  by  Chief  Justice  Marshall  is  as  follows: 

"^The  court  considers  the  law  as  completely  settled  by  the  case  of 
the  Vergeance.  ♦  ♦  *  It  is  th  place  of  seizure,  and  not  the  place 
•of  committing  the  offence,  which  decides  the  jurisdiction. 

*  *  ♦  It  is  clear  that  Congress  meant  to  discriminate  between 
seizures  on  waters  navigable  from  the  sea,  and  seizures  upon  land  or 
«pon  waters  not  navigable;  and  to  class  the  former  among  the  civil 
causes  of  admiralty  and  maritime  jurisdiction. 

"The  only  doubt  which  could  arise  would  be  upon  the  clause  of 
the  constitution  respecting  the  trial  by  jury.  But  the  case  of  the 
Vengeance  settles  that  point." 

In  the  United  States  District  Court  for  the  District  of  Maryland, 

.  in  1801,  the  case  of  Stephens  v.  The  Sandwich,  reported  in  1  Peters 

Jkdmiralty  cases,  233,  had  arisen  over  the  building  of  a  ship  and  the 

Sen  asserted  by  the  builder  therefor.    The  opinion  of  Judge  Winches- 

*ter  contains  the  following: 

"By  the  judiciary  act  the  district  court  has  exclusive  original 
Jnrlsdiction  of  all  civil  causes  of  admiralty  and  maritime  cognizance. 
And  it  is  somewhat  remarkable  that  neither  this  act,  nor  the  con- 
stitution which  it  follows,  limit  the  jurisdiction  in  any  respect  as  to 
place.  It  is  bounded  only  by  the  nature  of  the  causes  which  it  is  to 
-4«cide.  its  jurisdiction  will  not  be  better  understood  than  by  an  in- 
^priry  into  the  original  acceptation  of  admiralty  powers.  A  tribunal 
•ianilar  to  the  district  courts  of  the  United  States  exists  in  every 
^civilized  country,  peculiarly  invested  with  the  cognizance  of  all  ques- 
tions which  result  from  the  navigation  of  the  sea,  in  which  foreigners 
*re  or  may  be  interested,  and  which  are  governed  by  the  law  of  na- 
-tions.     Hence  the  authority  and  binding  efficacy  which  has  been  gen- 
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erally  conceded  to  the  sentences  of  admiralty  courts.  In  England  the 
control  of  their  own  navy,  in  i^Yance  the  right  of  fishery,  in  Holland 
the  preservation  of  the  dykes  and  mounds,  and  in  Denmark  and 
Sweden  the  superintendence  of  the  revenue,  are  confided  to  their 
courts  of  admiralty — and  difTerent  as  they  are  in  their  qualities,  and 
local  as  they  are  in  their  nature,  they  are  alike  denominated  admir- 
alty causes.  The  policy,  justice  or  general  convenience  of  the  local 
regulations  of  commercial  states,  have  been  more  or  less  adapted  or 
extended  to  different  countries;  and  what  all  adopted,  all  became 
equally  interested  to  support.  The  civil  law,  the  laws  of  Rhodes, 
and  Oleron,  and  the  particular  municipal  regulation  of  towns  and  na- 
tions bordering  on  the  sea  became  of  course  the  common  rule  of  de- 
cision. In  England,  where  the  Jealousy  of  the  civil  law  was  most 
conspicuous,  while  its  authority  was  openly  denied,  the  principles  of 
equity  derived  from  that  Code,  influenced  the  decisions  of  their  courts 
in  as  great  a  degree  as  in  countries  where  it  was  adopted. 

"In  all  of  which  from  the  books  within  my  power,  I  can  obtain 
any  legal  information,  every  contest  or  dispute,  between  the  owners 
and  mariners,  and  the  owners  and  builders,  or  equippers  of  a  ship 
for  navigation  on  the  sea,  is  of  a  maritime  nature  and  cognizable  in 
the  admiralty.  The  statutes  13  &  15  Rich.  II.  have  received  in  Eng- 
land a  construction  which  must  at  all  times  prohibit  their  extension  to 
this  country. 

It  is  with  the  case  of  De  Lovio  v.  Boit,  decided  in  1815,  reported 
in  2  Gallison  398  (Federal  Cases  No.  3776),  that  we  meet  with  the 
most  scholarly  and  profound  opinion  which  has  ever  been  written 
upon  the  subject  under  discussion.  Mr.  Justice  Story  occupies  some 
50  pages  in  what  amounts  to  a  treatise  upon  the  origin  and  extent  of 
the  jurisdiction  of  the  Federal  District  Courts  as  courts  of  admiralty, 
and  although  this  opinion  is  not  that  of  the  Supreme  Court  (of  the 
United  States)  and  although  it  was  subsequently  and  vigorously  com- 
batted  by  judges  of  equally  high  official  standing,  I  cannot  do  better 
than  quote  at  some  length  some  parts  of  this  opinion. 

"This  is  a  libel  brought  in  the  district  court  upon  a  policy  of  in- 
surance. ♦  *  *  There  is  a  plea  to  the  jurisdiction,  and  the  pres- 
ent question  rests  solely  on  the  general  sufficiency  of  that  plea  as  a 
declinatory  bar.  It  has  been  argued,  and  now  stands  for  judgment. 
I  shall  make  no  apology  for  the  length  of  this  opinion.  The  vast 
importance  and  novelty  of  the  questions,  which  are  involved  in  this 
suit,  render  it  impossible  to  come  to  a  correct  decision  without  a 
thorough  examination  of  the  whole  jurisdiction  of  the  admiralty.  I 
shall,  therefore,  consider,  in  the  first  place,  what  is  the  true  nature 
and  extent  of  the  ancient  jurisdiction  of  the  admiralty;  In  the  next 
place,  how  far  it  has  been  abridged  or  altered  by  statutes,  or  by  com- 
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mon  law  decisions;  and  in  the  last  place,  what  causes  are  involved  in 
the  delegation  oy  the  constitution  of  the  Judicial  power  of  the  United 
Btates  of  all  cases  of  admiralty  and  maritime  jurisdiction.*' 

*  *       * 

"What  was  originally  the  nature  and  extent  of  the  Jurisdiction  of 
the  admiralty  cannot  now  with  absolute  certainty  be  known.  It  is 
involved  in  the  same  obscurity,  which  rests  on  the  original  jurisdic- 
tion of  the  courts  of  common  law.  The  forms  of  its  proceedings 
were  borrowed  from  the  civil  law,  and  the  rules  by  which  it  was  gov- 
erned, were,  as  is  every  where  avowed,  the  ancient  laws,  customs  and 
usages  of  the  seas.  In  fact,  the  admiralty  of  England,  and  the  mari- 
time courts  of  ail  the  other  powers  of  Europe,  were  formed  upon  one 
and  the  same  common  model;  and  their  jurisdiction  included  the  same 
subjects,  as  the  consular  courts  of  the  Mediterranean. 

*  *      * 

"Such  are  some  of  the  relics  of  antiquity,  which  are  to  be  found  in 
the  learned  treatises  on  the  admiralty  jurisdiction.  From  a  historical 
review  of  them;  from  the  consideration  that  in  all  other  states  in 
Europe,  maritime  courts  were  about  the  same  period  established,  pos- 
sessing the  same  jurisdiction,  viz.,  over  all  maritime  torts,  offences, 
and  contracts,  proceeding  by  the  same  forms,  viz.,  the  forms  of  the 
civil  law,  and  regulated  by  the  same  principles,  viz.,  the  ancient  cus- 
toms of  the  seas;  *  *  *  from  the  consideration  that  commercial 
convenience,  and  even  necessity,  at  the  same  period,  required  a  court 
of  as  extensive  jurisdiction  in  England,  and  the  acknowledged  fact, 
that  from  its  earliest  traces  the  admiralty  of  England  is  found  exer- 
cising a  very  extensive  maritime  authority,  governed  by  the  rules 
and  forms  of  proceeding  of  the  civil  law,  and,  where  statutes  were 
silent,  by  the  usages  of  the  sea;  from  all  these  considerations  it  has 
been  Inferred,  and,  in  my  judgment,  with  irresistible  force,  that  its 
jurisdiction  was  coeval  and  coextensive  with  that  of  the  other  foreign 
maritime  courts.  At  all  events,  it  cannot  be  denied  upon  these  au- 
thorities, that  before  and  in  the  reign  of  Edward  the  Third  the  ad- 
miralty exercised  jurisdiction.  1.  Over  matters  of  prize  and  its  in- 
cidents. 2.  Over  torts,  injuries,  and  offences,  in  ports  within  the  ebb 
and  flow  of  the  tide,  on  the  British  seas  and  on  the  high  seas.  3. 
Over  contracts  and  other  matters  regulated  and  provided  for  by  the 
laws  of  Oleron  and  other  special  ordinances,  and  4.  Over  maritime 
causes  in  general. 


"Let  us  now  proceed  to  consider  such  cases,  as  have  been  sup- 
posed  to   impugn   or  weaken   the   conclusions,   which   have   been    at- 
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tempted  to  be  drawn  thus  far  in  favor  of  the  admiralty.  And  here 
we  must  rest  altogether  upon  the  citations  of  Lord  Coke  in  his  view 
of  the  admiralty  jurisdiction  in  the  fourth  Institute.  It  is  well  known 
with  what  zeal,  ability,  and  diligence,  he  endeavored  to  break  down 
the  court  of  chancery,  as  well  as  the  admiralty.  It  would  have  been 
fortunate  for  the  maritime  world,  if  his  labors  in  the  latter  case  had 
been  as  unsuccessful,  as  in  the  former.  There  are  many  persons, 
who  are  dismayed  at  the  danger  and  difficulty  of  encountering  any 
opinion  supported  by  the  authority  of  Lord  Coke.  To  quiet  the  ap- 
prehensions of  such  persons,  it  may  not  be  unfit  to  declare,  in  the 
language  of  Mr.  Justice  Buller,  that  *with  respect  to  what  Is  said  re- 
lative to  the  admiralty  Jurisdiction,  that  part  of  Lord  Coke's  work 
has  been  always  received  with  great  caution,  and  frequently  con- 
tradicted. He  seems  to  have  entertained  not  only  a  Jealousy  of,  but 
an  enmity  against,  that  jurisdiction.' " 

He  next  proceeds  to  set  up  Lord  Coke's  position  and  then  to  de- 
molish it  In  approved  fashion. 

"These  are  all  the  cases  adduced  by  Lord  Coke  down  to  the  time 
of  13  Rich.  11,  to  disprove  the  jurisdiction,  which  has  been  asserted 
in  favor  of  the  admiralty.  Unless  I  am  very  much  mistaken,  they 
entirely  fail  of  their  intended  purpose;  and  leave  the  current  of  an* 
cient  authority  flowing  with  an  uniform  and  irresistible  force  in  Its 
favor." 

After  citing  numerous  ancient  cases  Justice  Story  continues: 

"Such  then  being  the  ancient  or  original  jurisdiction  of  the  ad- 
miralty, it  will  be  in  the  next  place  proper  to  consider,  in  what  re- 
spects It  has  been  altered  by  statutes  and  decisions  made  since  the 
period,  of  which  we  have  been  speaking. 


"It  may  be  well,  in  this  connection,  to  take  notice  of  another  doc- 
trine of  the  commoa  law,  viz.,  that  where  an  act  is  done  partly  upon 
the  land  and  partly  upon  the  sea,  the  admiralty  is  excluded.  Hence 
it  IS  said,  that  if  a  ship  be  taken  at  sea,  and  carried  in  a  port  within 
the  body  of  a  county,  the  admiralty  loses  its  jurisdiction.  It  Is  dif- 
ficult to  comprehend  what  an  act  is,  that  can  be  done  partly  on  the 
sea  and  partly  on  the  land;  and  still  more  difiicult  to  perceive,  how 
the  bringing  the  property  infra  praesidia  (if  I  may  so  say)  can  de- 
prive the  admiralty  of  its  jurisdiction.  The  corpus  delicti  still  re- 
mains, and,  until  the  property  so  briught  within  the  power  of  the 
court,  it  would  be  strange,  indeed,  if  the  only  circumstance,  which 
would  render  the  jurisdiction  effectual,  should  take  it  away. 
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"The  clause  however  of  the  constitution  not  only  confers  admiralty 
Jurisdiction,  but '  the  word  'maritime'  is  superadded,  seemingly  ex- 
indtLstriGf  to  remove  any  latent  doubt.  'Cases  of  maritime  jurisdic- 
tion'  must  include  all  maritime  contracts,  torts  and  injuries,  which 
are  in  the  understanding  of  the  common  law,  as  well  as  of  the  admir- 
alty, causae  civiles  et  maritimae.*  In  this  view  there  is  a  peculiar 
propriety  in  the  incorporation  of  the  term  'maritime'  into  the  con- 
stitution. The  disputes  and  discussions,  respecting  what  the  admir- 
alty jurisdiction  was,  could  not  but  be  well  known  to  the  framers  of 
that  instrument.  One  party  sought  to  limit  it  by  locality;  another 
by  the  subject-matter.  It  was  wise,  therefore,  to  dissipate  all  question 
by  giving,  cognizance  of  all  'cases  of  maritime  jurisdiction',  or,  what 
is  precisely  equivalent,  of  all  maritime  cases.  Upon  any  other  con- 
struction, the  word  'maritime'  would  be  mere  tautology;  but  in  this 
sense  it  has  a  peculiar  and  appropriate  force.  *  *  *  The  language 
of  the  constitution  will  therefore  warrant  the  most  liberal  Interpreta- 
tion; and  it  may  not  be  unfit  to  hold  that  it  had  reference  to  that 
maritime  jurisdiction,  which  commercial  convenience,  public  policy, 
and  national  rights  have  contributed  to  establish,  with  slight  local 
differences,  over  all  Eurrope;  that  jurisdiction,  which,  under  the  name 
of  consular  courts,  first  established  itself  upon  the  shores  of  the 
Mediterranean,  and,  from  the  general  equity  and  simplicity  of  its 
proceedings,  soon  commended  itself  to  all  the  maritime  states;  that 
Jurisdiction,  in  short,  which  collecting  the  wisdom  of  the  civil  law, 
and  combining  it  with  the  customs  and  usages  of  the  sea,  produced 
the  venerable  Consolato  del  Mare,  and  still  continues  in  its  decisions 
to  regulate  the  commerce,  the  intercourse,  and  the  warfare  of  man- 
kind. Of  this  great  system  of  maritime  law  it  may  be  truly  said, 
*Non  erit  alia  lex  Romae^  alia  Athenis,  alia  nt/n-c,  alia  posthae:  sed  et 
omnes  gentes,  et  omni  tempore,  unm  lex,  et  sempiterna  et  immortalis, 
continebit,* 

"At  all  events,  there  is  no  solid  reason  for  construing  the  terms  of 
the  constitution  in  a  narrow  and  limited  sense,  of  for  ingrafting  upon 
them  restrictions  of  English  statutes,  or  decisions  at  common  la'oir 
founded  on  those  statutes,  which  were  sometimes  dictated  by  jeal- 
ousy, and  sometimes  by  misapprehension,  which  are  often  contradic- 
tory and  rarely  supported  by  any  consistent  principle.  The  advant- 
ages resulting  to  the  commerce  and  navigation  of  the  United  States, 
from  a  uniformity  of  rules  and  decisions  in  all  maritime  questions,  au- 
thorize us  to  believe  that  national  policy,  as  well  as  juridical  logic, 
require  the  clause  of  the  constitution  to  be  so  construed,  as  to  embrace 
all  maritime  contracts,  torts  and  injuries,  or,  in  other  words,  to  eni- 
brace  all  those  causes,  which  originally  and  inherently  belonged  tr^ 
the  admiralty,  before  any  statutable  restriction. 
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•'On  the  whole,  I  am,  without  the  shghtest  hesitation,  ready  to^ 
pronounce,  that  the  delegation  of  cognizance  of  'all  civil  cases  of  a^ 
miralty  and  maritime  jurisdiction'  to  the  courts  of  the  United  States,, 
comprehends  all  maritime  contracts,  torts,  and  injuries.  The  latter- 
branch  is  necessarily  bounded  by  locality;  the  former  extends  over  all' 
contracts,  (wheresoever  they  may  be  made  or  executed,  or  whatsc^- 
ever  may  be  the  form  of  the  stipulations)  which  relate  to  the  navig&- 
tlon,  business  or  commerce  of  the  sea. 

«      *      * 

"The  next  inquiry  is,  what  are  properly  to  be  deemed  'maritime 
contracts.'  Happily  in  this  particular  there  is  little  room  for  con- 
troversy. All  civilians  and  jurists  agree,  that  in  this  appellation  are 
included,  among  other  things,  charter  parties,  affreightments,  marine 
hypothecations,  contracts  for  maritime  service  in  the  building,  re> 
pairing,  supplying,  and  navigating  ships;  contracts  between  part 
owners  of  ships;  contracts  and  quasi  contracts  respecting  averages, 
contributions  and  jettisons;  and,  what  is  more  material  to  our  present 
purpose,  policies  of  insurance. 

*  *       * 

"In  making  this  decree,  I  am  fully  aware,  that  from  its  novelty  it: 
is  likely  to  be  put  to  the  question  with  more  than  usual  zeal;  lior  can* 
I  pretend  to  conjecture,  how  far  a  superior  tribunal  may  deem  it  fit 
to  entertain  the  principles,  which  I  have  felt  it  my  solemn  duty  to- 
avow  and  support.  What  ever  may  be  the  event  of  this  judgment* 
I  shall  console  myself  with  the  memorable  words  of  Lord  Not  tins 
ham,  'I  have  made  several  decrees,  since  i  have  had  the  honor  to  sit 
in  thi?  place,  which  have  been  reversed  in  another  place;  and  I  was 
not  ashamed  to  make  them,  nor  sorry  when  they  were  reversed  by 
others.' " 

In  1825,  in  the  case  of  the  setamboat  Thomas  Jefferson,  reported^ 
in  10  Wheaton  (6  L.  Ed.),  page  358,  it  is  said: 

"This  is  a  suit  brought  in  the  District  Court  of  Kentucky  for  sub- 
traction or  wages,  and  the  question  is,  whether  this  case,  as  stated! 
in  the  libel,  is  of  admiralty  and  maritime  jurisdiction. 

*  •       * 

"In  the  present  case,  the  voyage,  not  only  in  its  commencement 
and  termination,  but  in  all  its  intermediate  progress,  was  several 
hundreds  of  miles  ab^ve  the  ebb  and  flow  of  the  tide;  and  in  no  just 
sense  can  the  wages  be  considered  as  earned  in  a  maritime  employe 
ment. 

••♦  ♦  •  Whether,  under  the  power  to  regulate  commerce  be- 
tween the  states.  Congress  may  not  extend  the  remedy,  by  the  Bvatt- 
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mary  process  of  the  admiralty,  to  the  case  of  voyages  on  the  western 
waters,  n  is  unnecessary  for  us  to  consider.  If  the  public  Inconven 
ience,  from  the  want  of  a  process  of  an  analogous  nature,  shall  be  ex- 
tensively felt,  the  attention  of  the  legislature  will  doubtless  be  drawn 
to  the  subject.  But  we  have  now  only  to  declare  that  the  present 
suit  is  not  maintainable  as  a  cause  of  admiralty  and  maritime  juris- 
diction, upon  acknowledged  principles  of  law." 

It  will  be  seen  that  the  Federal  courts  were  drawing  the  distinc- 
tion between  the  great  rivers  in  this  country  navigable  far  beyond 
the  tide,  and  the  rivers  of  England  whose  navigability  was  co-exten- 
sive, for  all  practical  purposes,  with  the  ebb  and  flow  of  the  tide. 

In  case  of  Hamsay  v.  Allgre,  reported  in  12  Wheaton  (6  L.  Ed.), 
at  page  747,  is  found  the  ablest  opinion  written  against  the 
jurisdiction  of  the  Federal  courts  In  admiralty  and  sustaining  the 
English  contention  as  it  existed  before  the  adoption  of  our  constitu- 
tion. While  this  opinion  is  to  all  intents  and  purposes  a  dissenting 
opinion,  I  am  constrained  to  quote  from  it  rather  extensively  for  the 
reason  that  it,  in  that  early  day,  (1827)  very  forcibly  sets  forth  the 
opposition  to  the  growth  of  the  jurisdiction  step  by  step  as  it  was 
£naliy  established: 

Mr.  Justice  Johnson.  "I  concur  with  my  brethern  in  sustaining 
the  decree  below,  but  cannot  consent  to  place  my  decision  upon  the 
STOund  upon  which  they  have  placed  theirs.  I  think  it  high  time  to 
•check  this  silent  and  stealing  progress  of  the  admiralty  in  acquiring 
Jurisdiction  to  which  it  has  no  pretensions.  Unfounded  doctrines 
ought  at  once  to  be  met  and  put  down;  and  dicta,  as  well  as  decisions, 
that  cannot  bear  examination,  ought  not  to  be  evaded  and  permitted 
to  remain  on  the  books  to  be  commented  upon,  and  acquiesced  in,  by 
jcourts  of  justice,  or  be  read  and  respected  by  those  whose  opinions 
are  to  be  formed  upon  books.  It  affords  facilities  for  giving  an  undue 
bias  to  public  opinion,  and  I  will  add,  of  interpolating  doctrines  which 
belong  not  to  the  law. 

•       »       • 

"The  correctness  of  the  decision  in  the  case  of  The  General  Smith 
cannot  be  questioned.  It  dismisses  the  libel  upon  the  ground  'that 
material  men  and  mechanics,  furnishing  repairs  to  a  domestic  ship, 
liave  no  particular  lien  upon  the  ship  itself  for  the  recovery  of  their 
demands.  But  why  have  they  no  lien  upon  the  ship?  or,  to  speak 
more  correctly,  why  are  they  precluded  from  a  remedy  in  the  ad- 
miralty for  subjecting  the  ship  to  arrest  and  sale  in  order  to  satisfy 
their  demands?  It  is  because  juri'sdiction  over  the  contract  has  been 
taken  from  the  courts  of  admiralty,  and  the  exercise  of  jurisdiction, 
in  such  case,  prohibited  to  them  by  the  common  law  courts  of  Great 
Britain  for  hundreds  of  years. 
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"The  study  of  the  history  of  the  admiralty  jurisdiction  in  England, 
in  common  with  that  of  all  the  courts  of  that  kingdom,  except  the 
common  law  courts,  presents  an  instructive  lesson  on  the  necessity 
of  watching  the  advancement  of  judicial  power,  in  common  with  all 
power  inasmuch  as  it  shows  in  what  small  beginnings,  and  by  what 
mdirect  and  covert  means,  aided  by  perseverance  and  ingenuity,  or- 
iginated the  mighty  structures  against  which,  ultimately,  the  legisla- 
tive and  judicial  power  of  the  country  had  to  exert  the  full  force  of 
their  united  efforts. 

"The  vast  variety  and  importance  of  the  subjects  which  the  ad- 
miralty had  appropriated  to  itself,  will  appear  in  a  variety  of  authors." 
*  '  ♦  It  will  be  seen  that  the  admiralty,  before  the  time  of 
Richard  11,  had  arrogated  to  itself  a  scope  of  judicial,  legislative,  and 
ministerial  power,  which  withdrew  from  the  trial  by  jury  and  placed 
under  the  surveillance  of  the  crown,  of  which  the  admiralty  was 
only  the  representative,  more  than  half  the  jurisprudence,  and  parti- 
cularly the  commercial  jurisprudence  of  the  kingdom. 

*      *      * 

"It  is  obvious,  also,  from  the  cases  and  discussions  of  that  day, 
that  the  common  law  courts  were  embarrassed  by  a  technical  difficul- 
ty, arising  out  of  the  necessity  of  laying  a  venue  to  every  action.  As 
soon  as  this  was  removed  (and  the  advocates  of  the  admiralty  mur- 
mur very  much  at  the  supposed  absurdity  of  removing  this  absurdity), 
tne  progress  of  the  common  law  courts  was  rapid  in  wresting  from 
the  admiralty  every  species  of  contract,  leaving  them  none  to  act 
upon,  on  which  they  could  themselves  render  complete  justice  accord- 
ing to  the  established  rights  of  the  parties. 


"But,  right  or  wrong,  it  is  not  to  be  questioned  at  this  day,  that 
the  admiralty  have  lost  their  jurisdiction  over  contracts,  with  the  ex- 
ceptions stated.  The  most  animated  advocates  of  the  admiralty  do 
not  deny  this.  They  mourn  bitterly  over  its  fall,  but  uniformly  ack- 
nowledge that  they  are  eulogizing  the  dead. 

*       *       * 

"With  regard  to  Judge  Winchester's  decision  in  the  ca^e  of  The 
Sandwich,  it  cannot  be  denied  that  it  is  directly  in  point.  But,  it  is 
equally  true  that  it  appeals  to  no  authority  that  can  sustain  it.  It  is 
not  by  an  exhibition  of  learning  that  decisions  are  to  be  tested,  but 
by  sound  conclusions  from  unquestionable  premises.  To  obstruct  our 
inquiries  by  a^  battery  of  cases,  or  learned  and  remote  quotations, 
often  obtain  from  faith  concessions  that  ought  to  be  yielded  only  to 
investigation.     I  admit  that  Judge  Winchester's  decision  s  character- 

-—9— 
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ized  by  learning,  but  certainly  his  premises  cannot  be  conceded  to 
him;  they  are  founded  in  error." 

After  quoting  from  Judge  Winchester's  decision  he  continues: 

"Now,  learned  as  this  decision  may  be,  it  is  obvious  that  it  is  but 
a  tissue  of  errors,  since  it  adopts  the  civil  law  as  its  guide,  and  the 
admiralty  law,  in  the  time  of  its  most  extravagant  pretensions,  posi- 
tively denying  the  authority  of  the  statutes  of  Richard,  and  the  modi- 
fications which  they  introduced  into  the  law  maritime 

"I  will  not  show  thai  Judge  Winchester  is  equally  unsustained  in 
his  other  principle,  to-wit,  that  'on  a  maritime  contract,  as  a  general 
proposition,  the  Court  of  Admiralty  has  jurisdiction  over  the  person 
as  well  as  over  the  ship.' 


««i 


'I  have  referred  to  the  celebrated  resolutions  of  1632,  in  which, 
when  the  admiralty  were  solemnly  gathering  up  and  consecrating, 
as  they  thought,  the  remains  of  their  jurisdiction,  this  right,  is,  in 
express  terms,  relinquished;  to  8heppard*8  Abridgment,  in  which  at 
a  period  long  subsequent,  such  is  given  as  the  purport  and  exposition 
of  that  document;  and  I  have  quoted  Craddock's  case,  and  Leigh  and 
Burleigh's  case,  in  which  the  Court  of  Admiralty  was  expressly  pro- 
hibited from  proceeding  in  personam  in  behalf  of  material  men.  I 
should  think  here  I  have  a  right  to  demand,  if  from  the  whole  library 
of  law  books — and  Qod  knows  we  have  enough  of  them  already, 
'camel  loads' — a  single  attempt  to  proceed  in  personam^  upon  a  con- 
tract in  the  admiralty,  except  for  seamen's  wages,  since  the  date  of 
the  resolutions  of  1862,  can  be  extracted.  Adjudged  cases  cannot  be 
found,  because,  since  the  antique  cases  to  which  I  have  referred,  the 
right  has  been  abandoned.  Dicta  enough  can  be  produced,  and  some 
of  those  very  modern. 

"Of  the  case  in  2  Gallison,  (Judge  Story  sat  with  him)  I  will 
only  remark,  that  it  was  a  decision  in  the  first  circuit,  in  which  the 
right  to  proceed  in  personam  in  the  admiralty  was  asserted,  in  a 
suit  upon  a  policy  of  insurance;  and  if  the  nisi  prius  decisions  of  the 
judges  of  this  court  are  of  any  authority  here,  it  is  only  necessary  to 
observe,  that  a  contrary  decision  has  been  rendered  in  the  sixth 
circuit.  Let  them,  therefore,  fall  together;  and  let  the  question  be 
tested  upon  principle  and  authority,  independent  of  those  decisions. 

*       *       * 

"I  have  n«w  said  a  great  deal  on  this  subject,  and  I  could  not  have 
said  less,  and  discharged  the  duty  which  I  feel  that  I  owe  to  the  com- 
munity. I  am  fortifying  a  weak  point  in  the  wall  of  the  constitution. 
Every  advance  of  the  admiralty  is  a  victory  over  the  common  law; 
a  conquest  gained  upon  the  trial  by  jury.    The  principles  upon  which 
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alone  this  suit  could  have  been  maintained,  are  equally  applicable  to 
one-half  the  commercial  contracts  between  citizen  and  citizen.  Once 
establish  the  rights  here  claimed,  and  it  may  bring  back  with  it  all 
the  admiralty  usurpations  of  the  fifteenth  century.  In  England  there 
exists  a  controlling  power,  but  here  there  is  none.  Congress  has,  in- 
deed, given  a  power  to  issue  prohibitions  to  a  district  court,  when 
transcending  the  limits  of  the  admiralty  jurisdiction.  But  who  is  to 
issue  a  prohibition  to  us,  if  we  should  ever  be  afTected  with  a  partial- 
ity for  that  jurisdiction?" 

In  the  case  of  Bains  v.  The  James  and  Catherine,  in  the  district 
court  for  the  District  of  Pennsylvania,  decided  in  1832  (Federal  Case 
No.  756),  if  found  a  scathing  and  forcible  opinion  written  by  Mr.  Jus- 
tice Baldwin,  in  which  he  does  not  hesitate  to  narrow  down  the  whole 
of  the  admiralty  jurisdiction  of  the  United  States  to  a  close  approxi- 
mation with  the  construction  of  the  English  courts.  In  the  course  of 
this  opinion  Mr.  Justice  Baldwin  had  occasion  to  remark: 

'*The  counsel  for  the  respondent  has  ably  and  ingeniously  endeav- 
of  wages  due  the  libellant  as  master  of  the  schooner  James  and  Cath- 
erine, by  shipping  articles  on  a  voyage  from  Philadelphia  to  Kings- 
ton and  back. 

*  «      * 

"The  counsel  for  the  respondent  has  ably  and  ingelously  endeav- 
ored to  establish  the  position,  that  the  admiralty  has  jurisdiction  in 
personam  over  all  contracts  for  materials  and  provisions  furnished, 
and  labour  performed  in  building,  repairing,  equipping  and  provision- 
ing ships;  in  doing  which  he  had  entered  into  a  very  extensive  range 
of  investigation  of  the  jurisdiction  of  courts  of  admiralty,  a  subject  on 
which  great  contriety  of  opinion  has  existed  and  yet  exists  among 
the  most  learned  judges  and  jurists  of  this  country. 

*  «  ¥ 

"The  jurisdiction  of  the  admiralty  was  deemed  a  jewel  of  great 
lustre  and  value  in  the  diadm  or  crown  of  the  English  king,  and  was 
carried  to  great  extent  by  the  lord  high  admiral  and  his  officers;  but 
however  it  might  be  cherished  and  enlarged  by  them,  in  order  to  ex- 
tend the  king's  and  their  power,  and  promote  their  interest,  it  was 
odious  to  the  commons  of  England,  who  became  alarmed  at  the  en- 
croachments upon  the  jurisdiction  of  the  courts  of  common  law,  and 
called  loudly  for  the  redress  of  the  grievance. 

*  *  •    * 

"Such  was  the  audacity  of  the  pretensions  of  the  admiralty,  that 
it  claimed  to  exercise  jurisdiction  in  virtue  of  the  king's  patent,  in 
defiance  of  the  acts  of  parliament;  and  the  complaint  against  the 
judges  was,  that  they  enforced  the  supreme  law  of  the  kingdom.    On 
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a  reference  of  the  complaint  by  the  king  to  the  judges,  they  met  it 
by  acts  of  parliament,  Judicial  proceedings,  and  adjudged  cases,  which 
exposed  and  put  an  end  to  the  audacious  claims  asserted  by  the  ad- 
miralty. 

*  *      * 

"In  the  preamble  to  the  declaration  of  the  rights  of  the  colonies  in 
October,  17T4,  one  of  the  grievances  complained  of  was,  that  parlia- 
ment had,  by  late  acts,  'extended  the  Jurisdiction  of  courts  of  admir- 
alty not  only  for  collecting  the  said  duties,  but  for  the  trial  of  causes 
merely  arising  within  the  body  of  a  county.*  Among  the  grievances 
enumerated  in  the  declaration  of  independence,  is  the  following:  'for 
depriving  us  in  many  cases  of  the  benefit  of  trial  by  Jury.'  These  de- 
clarations show  that  the  same  i^pirit  which  actuated  their  ancestors  in 
England,  descended  to  the  colonists  with  equal  zeal,  in  favour  of  the 
common  law,  right  of  trial  by  Jury,  the  restriction  of  admiralty  Juris- 
diction to  it  ancient  limits,  and  against  its  exercise  'over  causes 
merely  arising  within  the  body  of  a  county.'  It  is  not  credible  that 
principles,  thus  consecrated,  would  be  abandoned  by  the  people  of 
the  colonies,  when  they  made  themselves  states,  by  their  declaration 
of  independence,  or  that  they  solemnly  reversed  them  when  they 
adopted  the  constiuion. 

*  *      * 

"•  ♦  *  It  is  in  vain  to  contend  that  the  seventh  amendment  will 
be  any  efficient  guarantee  for  this  right  (trial  by  Jury)  in  suits  at  com- 
mon law,  if  an  admiralty  Jurisdiction  exists  in  the  United  States,  com- 
mensurate with  what  is  claimed  by  the  claimant  in  this  case.  Its 
assertion  is,  in  my  opinion,  a  renewal  of  the  contest  between  legisla- 
tive power  and  royal  prerogative,  the  common  and  the  civil  law, 
striving  for  mastery;  the  one  to  secure,  the  other  to  take  away  the 
trial  by  jury;  and  until  the  authoritative  Judgment  of  a  higher  court 
shall  make  it  my  duty  to  surrender  my  Judgment  to  their  decree,  it 
will  never  be  sanctioned  by  me." 

In  the  case  of  Waring  against  Clark,  decided  in  the  Supreme  Court 
of  the  United  States  in  1847,  and  reported  In  5th  Howard,  page  226, 
it  was  flatly  decided  that  the  grant  of  admiralty  power  to  the  courts 
of  the  United  States  was  not  intended  to  be  limited  or  to  be  inter' 
preted  by  what  were  cases  of  admiralty  jurisdiction  in  England  when 
the  constittition  iras  adopted,  and  a  collision  between  ships  with- 
in the  ebb  and  flow  of  the  tide  (by)  infra  corpus  comitatus  was  within 
the  Jurisdiction  of  the  United  States  courts.  This  last  proposition 
was  vigorously  disputed  by  the  dissenting  opinions  of  several  of  the 
justices,  still  reiterating  that  the  limitations  of  the  British  admiralty 
applied  to  the  district  courts  of  the  United  States. 
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In  1848  the  case  of  the  New  Jersey  Steam  Navigation  Co.  y.  The 
Merchants  Bank  of  Boston,  reported  in  6th  Howard  at  page  465,  came 
before  the  supreme  court  upon  a  state  of  facts  which  involved  the  loss 
of  a  large  amount  of  treasure  shipped  on  board  the  steamboat  Lexing- 
ton between  Stonington  and  New  York.  The  long,  forcible  and  elo- 
quent dissenting  opinion  of  Mr.  Justice  Daniel  illustrates  with  what 
persistence  the  champions  of  the  sacred  common  law  Jurisdiction  still 
maintained  the  fray,  and  contains  arguments  which  do  not  hesitate 
to  draw  the  Declaration  of  Independence  and  the  Protests  of  the 
Boston  tea  parties  in  as  reasons  in  support  of  the  contention  that  the 
framers  of  the  constitution  could  not  have  stultified  themselves  by 
repudiating  the  principles  for  which  the  War  of  the  Revolution  had 
been  fought.  The  eourt  however  maintained  the  Jurisdiction  even  to 
the  maintenance  of  a  libel  in  personam  against  the  owner  of  the  ship 
for  the  breach  of  contract  of  carriage. 

In  1851  in  the  somewhat  famous  case,  ordinarily  entitled  "The  Gene- 
see Chief,"  and  reported  in  12  Howard  (13  L.  Ed.),  at  page  1058, 
the  Supreme  Court  of  the  United  States  finally  passed  upon  the  ques- 
tion of  the  jurisdiction  of  the  United  States  courts  in  admiralty  over 
non-tidal  waters  in  the  United  States.  The  opinion  of  Chief  Justice 
Tawney  is  clear  and  searching  and  conclusive  upon  the  mind,  and  in 
the  course  of  this  opinion  the  following  quotations  are  of  more  than 
passing  interest.  It  should  be  borne  in  mind  that  while  this  opinion 
rests  in  some  measure  upon  an  act  of  Congress,  the  act  of  Congress 
is  held  to  be  exclusively  dependent  upon  the  third  article  of  the  con- 
stitution for  its  support. 

''This  is  a  case  of  collision  on  Lake  Ontario.  The  libellants  were 
the  owners  of  the  schooner  Cuba,  and  the  respondents  and  present 
appellants  the  master  and  owners  of  the  propeller  Genesee  Chief. 

*      *      • 

"The  only  objection  made  to  this  jurisdiction  is  that  there  is  no 
tide  in  the  lakes  or  the  waters  connecting  them;  and  it  is  said  that 
the  admiralty  and  maritime  jurisdiction,  as  known  and  understood  in 
England  and  this  country  at  the  time  of  the  Constitution  was  adopted, 
was  confined  to  the  ebb  and  flow  of  the  tide. 

*    *    * 

"In  England,  undoubtedly,  the  writers  upon  the  subject,  and  the 
decisions  in  its  courts  of  admiralty,  always  speak  of  the  jurisdiction 
as  confined  to  tide  water.  And  this  definition  in  England  was  a 
sound  and  reasonable  one,  because  there  was  no  navigable  stream  In 
the  country  beyond  the  ebb  and  fiow  of  the  tide;  nor  any  place  where 
a  port  could  be  established  to  carry  on  trade  with  a  foreign  nation, 
and  where  vessels  could  enter  or  depart  wfth  cargoes.  In  England, 
therefore,  tide  water  and  navigable  water  are  synonymous  terms 
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"At  the  time  the  Constitution  of  the  United  States  was  adopted  and 
our  courts  of  admiralty  went  into  operation,  the  definition  which  had 
been  adopted  in  England  was  equally  proper  here.  In  the  old  thirteen 
States  the  far  greater  part  of  the  navigable  waters  are  tide  waters. 
And  in  the  states  which  were  at  that  period  in  any  degree  commercial, 
and  where  courts  of  admiralty  were  called  on  to  exercise  their  juris- 
diction, every  public  river  was  the  water  to  the  head  of  navigation. 
And,  indeed,  until  the  discovery  of  steamboats,  there  could  be  nothing 
like  foreign  commerce  upon  waters  with  an  unchanging  current  re- 
sisting the  upward  passage.  The  courts  oi  the  United  States,  there- 
lore,  naturally  adopted  the  English  mode  of  defining  a  public  river, 
and  consequently  the  boundary  oi  admiralty  Jurisdiction.  It  measured 
it  by  tide  water.  The  description  of  a  public  navigable  river  was  sub- 
stituted in  the  place  of  the  thing  intended  to  be  described.  And  under 
the  natural  influence  of  presedents  and  established  forms,  a  definition 
originally  correct  was  adhered  to  and  acted  on,  after  it  had  ceased, 
from  a  change  in  circumstances,  to  be  the  true  description  of  public 
waters.  It  was  under  the  influence  of  these  precedents  and  this  usage, 
that  the  case  of  The  Thomas  Jefferson  10  Wheat,  428,  was  decided 
in  this  court;  and  the  Jurisdiction  of  the  courts  of  admiralty  of  the 
United  States  declared  to  be  limited  to  the  ebb  and  flow  of  the  tide. 

"It  is  the  decision  in  the  case  of  The  Thomas  Jefferson  whici 
mainly  embarrasses  the  court  in  the  present  Inquiry.  We  are  sensi- 
ble of  tne  great  weight  to  which  it  is  entitled.  But  at  the  same  time 
we  are  convinced  that,  if  we  follow  it,  we  follow  an  erroneous  decision 
into  which  the  court  fell,  when  the  great  importance  of  the  question 
as  it  now  presents  itself  could  not  be  foreseen;  and  the  subject  did 
not  therefore  receive  that  deliberate  consideration  which  at  this  time 
would  have  been  given  to  it  by  the  eminent  men  who  presided  here 
when  that  case  was  decided.  For  the  decision  was  made  in  1825, 
when  the  commerce  on  the  rivers  of  the  west  and  on  the  lakes  was  in 
its  infancy,  and  of  little  importance,  and  but  little  regard  compared 
with  that  of  the  present  day." 

The  case  of  the  Missouri,  decided  in  the  district  court  for  the 
district  of  New  York,  in  1869,  and  reported  in  Federal  cases  number 
1952,  was  for  the  enforcement  of  a  penalty  for  violation  of  the  revenue 
laws  of  the  United  States.  The  opinion  of  Judge  Benedict,  in  this 
case  is  an  eloqunt  i11ustra.tion  of  ths  fact  that  with  all  the  previous 
adjudications  the  jurisdiction  had  still  to  be  supported  and  was  not 
considered  at  rest. 

Benedict  District  Judge.  "This  is  a  proceeding  in  rem  Instituted 
in  behalf  of  the  United  States  against  the  steamer  "Missouri."  to  re- 
cover the  sum  of  $2  998.00,  for  which  sum  it  is  claimed  fhat  this 
steamer  is  holden  to  the  United  States  under  the  laws  thereof. 
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"The  act  of  July  18,  1866,  under  which  this  libel  is  filed,  is  an  in- 
Btance  of  incorporated  into  the  revenue  laws  that  marked  feature  of 
the  maritime  law  which  treats  a  ship  as  a  person,  and  makes  her 
personally  responsible  for  the  acts  of  those  who  own  or  control  her. 
Such  legislation  is  but  the  offspring  of  that  necessity,  out  of  which 
sprang  the  rule  of  the  maritime  law.  It  was  long  ago  found  necessary 
in  order  to  regulate  the  business  and  conduct  of  ships,  which  wander 
everywhere  and  are  the  efficient  agents  both  for  good  and  evil  of  per- 
sons often  entirely  unknown  or  impossible  to  be  found,  as  between 
man  and  man,  to  charge  the  ship — which  is  always  known  and  can 
always  be  found — ^not  only  with  the  contracts  but  the  torts  of  her 
master  and  her  owners. 

*'I  hold  the  present  case  to  be  within  the  admiralty  and  maritime 
jurisdiction  conferred  by  the  constitution,  and  for  two  reasons. 

''One  reason — to  my  own  mind  entirely  satisfactory — is,  that  it 
is  a  proceeding  to  enforce  a  lien  upon  a  ship.  A  ship  is  never  free 
from  liens.  From  her  cradle  on  the  stocks,  to  her  grave  in  the  sand, 
she  is  always,  to  a  greater  or  less  degree,  encumbered  by  those 
charges  which  attach  to  her,  under  the  rules  of  the  maritime  law. 
These  liens  are  necessities  of  her  existence  and  usefulness  as  a  ship. 
They  are  to  the  ship  what  credit  is  to  the  merchant.  Without  them, 
she  must  lie  by  the  wall;  by  means  of  them,  she  plows  the  sea.  A 
proceeding  to  enforce  any  lien  upon  a  ship  by  her  sale — which  is  the 
orly  method  of  enforcing  a  lien — must,  if  injustice  is  to  be  avoided,  call 
m  question  all  the  liens  upon  her,  and  must,  accordingly,  involve  an 
adjudication  upon  liens  created  by  the  maritime  law,  and  exclusively 
maritime  in  their  nature.  It  would  seem,  therefore,  that  it  might 
well  be  held,  for  this  reason,  if  for  no  other,  that  all  such  proceedings 
should  be  taken  in  that  court  to  which  the  detemination  of  maritime 
questions  more  especially  belongs. 

*'And  all  such  proceedings  should  be  held  to  be  within  the  juris- 
diction of  the  admiralty,  for  the  further  reason  that  the  proceeding 
in  rem  of  the  admiralty  is  the  only  proceeding,  known  to  the  law, 
w^hich  is  competent  to  determine  the  rights  which  are  liable  to  be 
Involved  by  any  attempt  to  enforce  a  lien  upon*a  ship. 

'"An  illustration,  such  as  might  be  presented  any  day,  will  serve" 
to  show  the  correctness  of  this  proposition.  Suppose,  then,  the  case 
of  a  lien  upon  a  ship,  to  the  extent  of  her  value,  under  this  act  of 
1866,  and  that  the  ship  proves  to  have  been  heavily  bottomried  abroad, 
and,  on  the  voyage  home,  to  have  sustained  a  collision,  by  which  a 
ship,  equal  to  her  in  value,  has  been  sunk.  Of  course,  upon  arrival, 
slSe  owes  a  considerable  sum  to  her  crew,  and  her  cargo  turns  out 
damaged  by  the  disaster.     If,  in  such  a  case,  the  lien  of  the  govern- 
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ment  is  to  be  enforced  by  a  suit  at  law,  who  is  to  be  the  defendant? 
Do  you  Bay,  the  owners?  They  have  no  Interest  to  defend,  until  they 
have  successfully  disputed  both  the  bottomry  and  the  collision  de- 
mands. If  you  say,  the  bond-holder,  his  interest  depends  upon  the 
validity  of  his  bond,  and  the  invalidity  of  the  collision  demand;  and 
mat,  in  turn,  can  only  be  recognized  after  it  appears  that  the  cause 
of  the  collision  was  faulty  navigation  of  the  vessel  proceeded  against; 
and  what,  in  such  a  suit,  is  to  become  of  the  sailors,  and  of  the  de- 
mands of  the  numerous  freighters? 

"In  such  a  state  of  facts-r-and  I  have  supposed  no  unreasonable 
case — a  suit  at  law  is  inadequate.  In  all  such  cases  the  proceeding 
in  rem  of  the  admiralty,  to  which  all  the  world  are  parties — ^a  pro- 
ceeding which  is,  in  some  sense,  the  ship's  banlmipt  proceeding, 
whereby  she  is  discharged  of  all  her  debts  and  her  value  distributed 
among  her  creditors — a  proceeding,  of  which  the  supreme  court  in 
the  case  of  The  Moses  Taylor,  say:  'The  distinguishing  and  char- 
acteristic feature  of  a  proceeding  in  admiralty  is,  that  the  vessel  or 
thing  proceeded  against  is  itself  seized,  and  impleaded  defendant,  and 
judged,  and  sentenced  accordingly' — such  a  proceeding,  I  say,  is  a 
necessity,  if  injustice  is  to  be  avoided.  By  means  of  that  most  sensi- 
ble and  useful  of  legal  proceedings,  the  conflicting  demands  of  the 
government  of  the  bond  holder,  of  the  owner,  of  the  crew  and  of  the 
freighters  in  the  case  supposed,  are  all  easily  adjudicated  and  dis- 
posed of  a.  once — perhaps  even  the  ship  meanwhile  earning  a  sum 
equal  to  them  all,  to  the  advantage  of  her  owners,  and  the  benefit  of 
mankind." 

In  1870  the  case  of  the  Insurance  Co.  v.  Dunhan,  reported  in  the 
11th  Wallace,  at  page  90,  brought  up  for  decision  the  question  as  to 
whether  or  not  recovery  on  a  policy  of  marine  Insurance  was  within 
the  admiralty  jurisdiction.  This  was  the  question  decided  by  Judge 
Story  of  the  Circuit  Court  and  heretofore  commented  upon. 

The  supreme  court,  In  along,  comprehensive,  and  extensively  inter- 
esting opinion,  goes  over  the  whole  field  and  logically  defines  the 
position  of  the  supreme  court  in  accordance  with  the  principles  laid 
down  by  Justice  Story  in  De  Lovio  v.  Boit.  The  reading  of  this  case 
in  its  entirety  constitutes  a  brief  commentary  on  the  whole  subject 
under  discussion. 

It  is  impossible,  within  the  length  of  this  paper,  to  further  illus- 
trate the  development  of  the  principles  under  consideraion.  It  will 
be  readily  seen  however  that  the  jurisdiction  of  the  United  States 
courts  to  entertain  suits  in  rem  against  the  ship  a^d  in  personam 
against  the  owners  has  been  construed  along  logical  and  well  defined 
lines  which,  roughly  speaking,  may  be  said  to  nclude  all  contractual 
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rights  relating  to  transactions  upon  the  sea,  and  to  torts  occurins 
upon  the  sea,  and  that  as  to  the  subject-matter  the  common  law  rem- 
edy is  at  all  times  preserved  where  the  common  law  is  competent  to 
give  it,  but  that  the  remedy,  according  to  the  .forms  and  procedure  of 
the  admiralty,  is  given  exclusively  into  the  hands  of  the  courts  of  the 
United  States. 

It  is  interesting  to  note  in  passing  that  Congress  at  the  last  session 
has  extended  the  lien  right  which  has  been  enforced  by  the  ditrict 
courts  by  virtue  of  the  local  state  statutes  against  domestic  .ships 
(a  domestic  ship  being  defined  as  one  operated  and  incurring  liabiK 
ities  in  the  state  in  which  her  owner  resides),  so  that  the  same  right 
now  exists  by  virtue  of  the  laws  of  the  United  States  against  the  do- 
mestic ship  as  has  heretofore,  under  the  general  admiralty  law,  existed, 
against  the  foreign  ship. 


HON.   C.  W.  DORR. 


FEDERAL  AND  STATE  CONTROL  OF  WATERS 

INCLUDING  FISHERIES 


By  Charles  W.  Dorr  of  the  Seattle  Bar. 

The  High  Seas. 

Under  the  modem  doctrine,  which  has  prevailed  for  at  least  a 
century,  the  ownership  of  and  the  dominion  over  the  high  seas  is 
considered  common  to  all  nations. 

The  early  English  writers  strenuously  opposed  this  doctrine  and 
contended  for  a  right  of  sovereignty  on  the  part  of  the  English  Kings 
to  the  British  seas,  but  their  contentions,  in  that  regard,  were  not 
upheld,  and  gradually  gave  way  to  the  common  ownership  theory. 

The  Three  Mile  Limit. 

A  belt  or  strip  of  water  bordering  the  shore,  which,  by  common 
consent,  has  been  fixed  at  a  uniform  width  of  one  marine  league  or 
three  nautical  miles  from  the  shore,  does  not,  by  right,  belong  to  the 
nation  or  state  holding  title  to  the  contiguous  land.  The  actual  title 
to  this  three-mile  strip  of  water,  a^d  the  bed  thereunder,  like  those 
lo  the  seaward  thereof,  is  common  to  all  nations.  But  for  all  practi- 
cal purposes,  the  three-mile  fringe  belongs  to  the  nation  owning  the 
contiguous  upland.  By  the  law  of  nations,  dominion  over  the  three- 
mile  strip  has  been  ceded  to  the  nation  having  sovereignty  over  the 
adjacent  land  for  the  purposes  of  general  safety  and  protection  of 
the  coasts. 

The  marine  league  zone  theory  was  originally  based  upon  the  fic- 
tion that  three  miles  was  the  distance  beyond  which  a  cannon  shot 
could  not  be  sent,  an  assumed  distance  at  which  a  nation  was  sup- 
posed to  be  able  to  exercise  dominion  from  the  shore,  and  protect 
itself  from  invasion. 

Although  our  modem  guns  have  destroyed  tfhe  theory,  the  rule 
remains  and  appears  to  have  become  thoroughly  established. 

The  distance  is  to  be  measured  seaward  from  the  line  of  low  tide. 
All  tiaal  lands  which  are  uncovered  and  covered  by  the  ebb  and  flow 
of  the  tides  are  within  the  territorial  limits  of  the  state,  and  belong 
to  its  citizens. 

Unless  the  government  asserts  jurisdiction  over  the  three-mile 
strip  by  affirmative  legislation,  such  Jurisdiction  does  not  exist,  and 
general  statutes  are  without  force  therein. 
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It  may  now  be  stated  as  a  universal  rule,  that,  through  treaties, 
statutes  and  executive  orders,  the  dominion  and  jurisdiction  of  the 
contiguous  nation  over  the  three-mile  zone  is  recognized  and  con- 
ceded by  all  civilized  nations,  and,  with  the  exceptions  hereafter 
noted,  the  high  seas  beyond  the  three-mile  limit  from  shore  are  open 
highways  for  the  common  uses  oi  all  nations  for  all  purposes,  includ- 
ing the  right  of  fishery. 

An  instance  will  illustrate  the  modern  trend  of  international  jur- 
isprudence. 

By  the  award  under  the  treaty  of  arbitration  of  1892,  between  the 
United  States  and  Great  Britain,  relating  to  fur  seals  in  Bering  Sea, 
it  was  settled  that  there  was  no  jurisdiction  of  the  United  States  to 
prohibit  the  killing  of  fur  bearing  animals  fn  the  waters  of  Bering 
Sea  at  a  distance  greater  than  three  miles  from  shore.  The  La  Ninfa 
(C.  C.  A.  1896),  75  Fed.  Rep.  513;  The  Alexander  (C.  C.  A.  1896),  75 
Fed.  Rep.  619. 

Arms  of  the  Sea. 

An  extension  of  jurisdiction  beyond  the  three-mile  limit  zone 
proper,  has  been  conceded  to  cover  bays,  sounds,  inlets,  gulfs  and 
some  practically  enclosed  large  inland  seas,  which,  because  of  the  in- 
dentations of  the  coast,  are  situated  with  the  general  coast  line 
courses.  The  lines  limiting  the  jurisdiction  in  such  cases  are  drawn 
from  headland  to  headland,  instead  of  following  the  sinuosities  of 
the  shore.  In  some  cases,  not  only  dominion  but  actual  recognized 
ownership  has  attached  to  such  inland  waters  and  their  beds. 

Perhaps  no  better  illustration  can  be  found  of  this  exception  to 
the  general  rule,  than  its  application  to  the  Straits  of  San  Juan  tie 
Fuca,  and  the  contiguous  inland  waters,  including  the  Gulf  of  Georgia, 
all  of  which  are  commonly  called  the  Puget  Sound. 

Under  the  award  of  the  Emperor  of  Germany,  by  virtue  of  the 
treaty  of  M^y  18th,  1871,  between  the  United  States  and  Great  Brit- 
ain, submitting  to  arbitration  the  question  of  the  correct  boundary 
line  between  the  British  and  United  States  possessions  in  thr8e 
waters,  said  boundary  line  was  defined  as  commencing  at  a  point  on 
ihe  49th  parallel  on  the  west  side  of  Point  Roberts,  and  continuing 
along  said  parallel  westward  to  the  middle  of  the  channel,  wh^ch 
separates  the  continent  from  Vancouver's  Island,  thence  southward 
along  the  center  of  the  Canal  de  Haro  (I  am  not  giving  the  details 
of  tne  courses  and  distances)  to  the  center  of  the  Strait  of  San  Juan 
de  Fuca,  thence  westward  along  the  center  line  of  said  Strait  to  the 
Pacific  Ocean  at  a  point  equidlFtant  between  Ponilla  Pofrt  on  '\  -  n- 
couver's  Island  and  Tatoosh  Island  Light  House  on  the  American 
ghore. 
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TklB  line  defines  the  boundary  of  the  3tate  of  Washington,  at 
adopted  by  the  state  Constitution  (Article  XXIV),  under  the  enabling 
Act  of  Congress,  and  was  consequently  approved  by  proclamation  of 
the  President  in  admitting  the  state  Into  the  Union  in  1889.  As  the 
Gulf  of  Georgia  and  the  Strait  of  Fuca  are  each  more  than  ten  nautical 
miles  in  width,  to  say  nothing  of  the  wider  bodies  of  interior  conti- 
guous waters,  it  can  readily  be  seen  that  we  have  greatly  exceeded 
the  three-mile  limit,  not  only  in  jurisdiction,  but  in  actual  ownership, 
as  all  of  said  waters  lying  to  the  southward  and  eastward  of  the  In- 
ternational boundary  are  within  the  state's  territorial  limits,  under 
its  sovereignty,  and  are  actually  owned  by  the  state  of  Washington. 

Extra  Territorial  Jurisdiction. 

The  general  Jurisdiction  over  the  extra  territorial  three-mile  strip 
and  the  inland  arms  of  the  sea  to  which  jurisdiction  has  been  extended 
by  the  comity  of  nations,  is  in  the  abutting  states  rather  than  the 
Federal  government. 

This  was  squarely  decided  by  the  Supreme  Court  of  the  United 
states.  By  the  8th  section  of  artile  I  of  the  constitution,  power  is 
at  page  264,  Mr.  Justice  Blatchford,  in  delivering  the  opinion  of  the 
court,  said: 

"The  extent  of  the  territorial  jurisdiction  of  Massachusetts  over 
the  sea  adjacent  to  its  coast  is  that  of  an  independent  nation;  and 
except  so  far  as  any  right  of  control  over  this  territory  has  been 
granted  to  the  United  States,  this  control  remains  with  the  State." 

ihis  jurisdiction,  of  course,  does  not  involve  the  judicial  power  of 
the  United  States  in  cases  of  admiralty  and  maritime  jurisdiction, 
which  are  excepted,  and  are  not  here  being  considered. 

The  jurisdiction  of  the  state  includes  the  application  and  enforce- 
ment of  its  penal  statutes,  the  power  to  regulate,  license  and  control 
the  fisheries  within  the  three-miie  zone,  and  the  enlargements  there- 
of, and  the  enforcement  of  all  of  its  laws  of  a  general  nature  which 
are  applicable,  and  which  migut  be  enforced  within  its  territorial 
limits  proper. 

State  Ownership  and  Control. 

Ihe  states  own,  by  right  of  their  sovereignty,  all  of  the  waters, 
and  all  the  beds  thereunder,  lying  within  their  territorial  limits. 

The  states  likewise  own,  so  far  as  they  are  capable  of  ownership, 
all  of  the  fish  and  animals  while  they  are  within  said  state  waters. 
The  state's  title  is  absolute.  It  is,  however,  subject  to  a  paramount 
servitude  and  easement  in  favor  of  the  Federal  government,  with  r^ 
Bpect  only  to  the  navigable  capacity  of  all  interstate  waters,  for  the 
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purposes  of  Federal  control  and  regulation  of  interstate  and  foreign 
commerce  and  of  navigation.  These,  like  all  other  powers  delegated 
to  the  general  government  by  the  constitution,  were  grants  from  the 
states.  By  the  8th  sction  of  article  I  of  the  constitution,  power  Is 
granted  to  Congi^ss: 

"To  regulate  commerce  with  foreign  nations  and  among  the  several 
States  and  with  the  Indian  tribes." 

and  by  section  2,  article  III,  the  judicial  power  of  the  United  States 
was  extended: 

"to  all  cases  of  admiralty  and  maritime  Jurisdiction.*' 

The  doctrine  has  always  been  maintained  by  the  Supreme  Court 
of  the  United  States,  that  whenever  a  conflict  arises  between  a  state 
and  the  United  States  as  to  the  regulation  of  commerce  or  navigation, 
the  authority  of  the  Federal  government  is  supreme  and  controllirg. 
Manchester  v.  Massachusetts,  139  U.  S.  p.  262. 

But  these  powers  have  never  been  understood  as  authorizing  the 
Federal  government  to  take  possession  of,  regulate  or  exercise  Juris- 
diction over  the  fisheries  of  a  state  within  Its  borders  without  the 
consent  of  the  state,  or  as  a  matter  of  right.  The  contra  doctrine  has 
been  repeatedly  announced  by  the  Federal  Supreme  Court  and  as  well 
by  the  state  courts. 

In  Martin  v.  Waddell,  16  Peters  (1842)  p.  410,  Chief  Justice  Tarey 
said: 

"When  the  Revolution  took  place,  the  people  of  each  state  became 
themselves,  sovereign;  and  in  that  character  hold  the  absolute  right 
to  all  their  navigable  waters  and  the  soils  under  them  for  their  own 
common  use,  subject  only  to  the  rights  since  surrendered  by  the  Con- 
stitution to  the  general  government." 

In  one  of  the  early  Massachusetts  cases,  it  was  said,  by  Chief  Jus- 
tice Shaw,  delivering  the  opinion  of  the  court: 

"That  in  the  distribution  of  powers  between  the  general  and  State 
governments,  the  right  to  the  fisheries  and  the  power  to  regulate 
the  fisheries  on  the  coasts  and  in  the  tide-waters  of  the  state,  were 
left,  by  the  Constitution  or  the  United  States,  with  the  states,  subject 
only  to  such  powers  as  Congress  may  justly  exercise  in  the  regulafion 
of  commerce,  foreign  and  domestic."  Dunham  v.  Lamphere,  3  Gray 
(Mass.)  268. 

These  principles  were  expressly  approved  by  the  Supreme  Court  of 
the  United  States  in  Manchester  v.  Massachusetts,  139  U.  S.  p.  258, 
wherein  the  power  of  the  State  of  Massachusetts  to  regulate  and  con- 
trol the  fisheries  of  Buzzard's  Bay  was  at  issue,  the  decision  being  in 
favor  of  the  state. 
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Mr.  Justice  Blatchford,  who  wrote  the  opinion,  remarked  (p.  262)  i 

"In  the  case  of  Stockton  v.  Baltimore  &  N.  Y.  R.  Co.,  32  Fed.  Reik. 
9,  in  the  Circuit  Court  for  the  District  of  New  Jersey,  Mr.  Justice  Brad- 
ley shows  clearly  that  there  is  no  necessary  conflict  between  the  right 
of  che  state  to  regulate  the  fisheries  in  a  given  locality  and  the  r^ght 
of  the  United  States  to  regulate  commerce  and  navgation  in  the* 
same  locality.  He  says  that,  prior  to  the  Revolution,  the  shore  and 
lands  under  water  of  the  navigable  streams  and  waters  of  the  Province 
of  New  Jersey  belonged  to  the  King  of  Great  Britain,  and,  after  the 
conquest  of  those  lands  were  held  by  the  state,  as  they  were  by  the- 
King,  in  trust  for  the  public  uses  of  navigation  and  fishery." 

In  Pollard's  Lessee  v.  Hagan,  3  Howard,  p.  230,  the  following  funda- 
mental principles  were  announced: 

"First,  the  shores  of  navigable  waters,  and  the  soils  under  them» 
were  not  granted  by  the  Constitution  to  the  United  States,  but  were 
reserved  to  the  States  respectively, 

"Secondly,  the  new  states  have  the  same  rights,  sovereignty^  and. 
jurisdiction  over  this  subject  as  the  original  states." 

In  McCready  v.  Virginia,  94  U.  S.  pp.  394-5,  it  is  said: 

"The  principle  has  long  been  settled  in  this  court,  that  each  state 
owns  the  beds  of  all  tide-waters  within  its  jurisdiction  unless  they 
have  been  granted  away.  Pollard's  Lessee  v.  Hagan,  3  How.  212; 
Smith  V.  Maryland,  18  How.  74;  Mumford  v.  Ward  well,  6  Wall.  436; 
Weber  v.  Harbor  Commissioners,  18  id.  66.  In  like  manner,  the  States 
own  the  tide-waters  themselves,  and  the  fish  in  them,  so  far  as  they 
are  capable  of  ownership  while  running.  For  this  purpose  the  State 
represents  its  people,  and  the  ownership  is  that  of  the  people  in  their 
milted  sovereignty.  Martin  v.  Waddell,  lb  Pet.  410.  The  title  thua 
held  is  subject  to  the  paramount  right  of  navigation,  the  regulatioa 
of  which,  in  respect  to  foreign  and  interstate  commerce,  has  been 
granted  to  the  United  States.  There  has  been,  however,  no  such 
grant  of  power  over  the  fisheries.  These  remain  under  the  exclusive 
control  of  the  State,  which  has  consequently  the  right,  in  its  dis- 
cretion, to  appropriate  its  tide-waters  and  their  beds  to  be  used  by 
Its  people  as  a  common  for  taking  and  cultivating  fish,  so  far  as  it 
may  be  done  without  obstructing  navigation.  Such  an  appropriation 
is  m  effect  nothing  more  than  a  regulation  of  the  use  by  the  people 
of  thelF  common  property.  The  right  which  the  people  of  the  State 
thus  acquire  comes  not  from  their  citizenship  alone,  but  from  their 
citizenship  and  property  combined.  It  is,  in  fact,  a  property  right* 
and  not  a  mere  privilege  or  immunity  of  citizenship." 
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in  Smith  y.  Maryland,  18  Howard,  pp.  74-6,  Mr.  Justice  Curtis,  in 
deliyering  the  opinion  of  the  court,  said: 

"Whatever  soil  below  low-water  mark  is  the  subject  of  exclusive 
propriety  and  ownership,  belongs  to  the  state  on  whose  maritime  bor- 
der, and  within  whose  territory  it  lies,  subject  to  any  lawful  grants  of 
uiat  soil  by  the  State,  or  the  sovereign  power  which  governed  its  ter- 
ritory before  the  declaration  of  independence.  Pollard's  Lessee  v. 
Hagan,  3  How.  212;  Martin  v.  Waddell,  16  Pet.  367;  Den  v.  The 
Jersey  Co.,  16  How.  ^6. 

"But  this  soil  is  held  by  the  state,  not  only  subject  to,  but  in  some 
sense  in  trust  for  the  enjoyment  of  certain  public  rights,  among  which 
is  the  common  liberty  of  taking  fish,  as  well  shellfish  as  fioating  fish. 
Martin  v.  Waddell;  Den  v.  Jersey  Co.;  Confleld  v.  Coryell,  4  Wa^h.  R. 
376;  Fleet  v.  Hageman,  14  Wend.  42;  Arnold  v  Munday,  1  Halst  1; 
t'arker  v.  Cutler  Milldam  Corporation,  2  Appleton  (Me.)  R.  353;  Peck 
V.  Lockwood,  5  Day  22;  Weston  et.  al.  v.  Sampson  et.  al.,  8  Cush.  347. 
The  state  holds  the  propriety  of  this  soil  for  the  conservation  of 
the  public  rights  of  fishery  thereon,  and  may  regulate  the  modes  of 
that  enjoyment  so  as  to  prevent  the  destruction  of  the  fishery.  In 
other  words,  it  may  forbid  all  such  acts  as  would  render  the  public 
Tight  less  valuable,  or  destroy  it  altogether.  This  power  results  from 
the  ownership  of  the  soil,  from  the  legislative  jurisdiction  of  the  State 
over  it,  and  from  its  duty  to  preserve  unimpaired  those  public  uses 
for  which  the  soil  is  held,  Vattel  b.  1,  c.  20,  s.  246;  Corfleld  v.  Coryell, 
4  Wash.  R.  376.  It  has  been  exercised  by  many  of  the  States.  See 
Angell  on  Tide  Waters,  154,  156,  l70,  192-3." 

In  Hardin  v.  Jordan,  140  U.  S.,  p.  382,  it  was  said: 

"This  right  of  the  States  to  regulate  and  control  the  shores  of 
tide-waters,  and  the  land  under  them,  is  the  same  as  that  which  was 
exercised  by  the  Crown  in  England.  In  this  country  the  same  rule 
lias  been  extended  to  our  great  navigable  lakes,  which  are  treated  as 
Inland  seas;  and  also,  in  some  of  the  states  to  navigable  rivers,  as 
the  MisBlssippi,  the  Missouri,  the  Ohio,  and  in  Pennsylvania,  to  all 
the  permanent  rivers  of  the  State;  but  it  depends  on  the  law  of  each 
State  to  what  waters  and  to  what  extent  this  prerogative  of  the 
State  over  the  lands  under  water  shall  be  exercised." 

In  Illinois  Central  Railroad  v.  Illinois,  146  U.  S.  pp.  434-5,  in  deliver- 
Ing  the  opinion  of  the  court,  Mr.  Justice  Feild  said: 

"The  State  of  Illinois  was  admitted'  into  the  Union  in  1818  on  an 
«qual  footing  with  the  original  States  in  all  respects.  Such  was  one 
«T  the  conditions  of  the  cession  from  Virginia  of  the  territory  north- 
>weBt  of  the  Ohio  river,  out  of  which  the  State  was  formed.  But  the 
^equality  prescribed  would  have  existed  if  it  had  not  been  thus  stipu- 
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lated.  There  can  be  no  distinction  between  the  several  States  of  the 
Union  in  the  character  of  the  jurisdiction,  sovereignty  and  dominion 
which  they  may  possess  and  exercise  over  persons  and  subjects  within 
their  respective  limits.  The  boundaries  of  the  State  were  prescribed 
by  Congress  and  accepted  by  the  State  in  its  original  Constitution. 
They  are  given  in  the  bill.  It  is  sufficient  for  our  purpose  to  observe 
that  they  include  within  their  eastern  line  all  that  portion  of  Lake 
Michigan  lying  east  of  the  main  land  of  the  State  and  the  middle  of 
the  lake  south  of  latitude  forty-two  degrees  and  thirty  minutes. 

"It  is  the  settled  law  of  this  country  that  the  ownership  of  and 
dominion  and  sovereignty  over  lands  covered  by  tide- waters,  within 
the  limits  of  the  several  States,  belong  to  the  respective  States  within 
which  they  are  found,  with  the  consequent  right  to  use  or  dispose 
of  any  portion  thereof,  when  that  can  be  done  without  substantial 
impairment  of  the  interest  of  the  public  in  the  waters,  and  subject 
always  to  the  paramount  right  of  Congress  to  control  their  navigation 
so  far  as  may  be  necessary  for  the  regulation  of  commerce  with  for- 
eign nations  and  among  the  States.  This  doctrine  has  been  often 
announced  by  this  Court,  and  is  not  questioned  by  counsel  of  any  of 
the  parties.  Pollard's  Lessee  v.  Hagan,  3  How.  212;  Weber  v.  Har- 
bor Commissioners,  18  Wall.  57." 

The  EfTeci;  of  the  Federal  Servitude  Upon  the  State's  Controi. 

By  reason  of  the  existence  of  the  servitude  and  easement  over 
the  navigable  waters  in  favor  of  the  Federal  government,  with  respect 
to  commerce  and  navigation.  Congress  has,  from  time  to  time,  en- 
acted laws,  in  aid  of  the  Federal  government  in  the  enforcement  of 
its  rights,  which  are  jealously  guarded  by  the  War  Department  of 
the  United  States. 

Such  an  Act  of  March  3rd,  1899,  prohibits  the  creation  of  any 
obstruction  to  the  navigable  capacity  of  any  waters  of  the  United 
States,  not  affirmatively  authorized  by  Congress,  and  as  well  prevents 
the  building  of  any  wharf,  pier,  dolphin,  boom,  weir  (fish  trap), 
breakwater,  etc.,  except  on  plans  recommended  by  the  Chief  of 
Engineers  and  authorized  by  the  Secretary  of  War. 

The  practical  result  of  the  exercise  of  their  respective  Jurisdic- 
tion by  the  state  by  virtue  of  its  ownership  and  by  the  Federel  gov- 
ernment, by  virtue  of  its  easement  and  servitude,  is  to  require  the 
concurrent  consent  of  both  powers  for  the  occupancy  of  the  navi- 
gable waters  with  any  fixed  appliance,  such,  for  instance,  as  a  log 
bdom  or  fish  trap.  The  state  has  the  power  to  grant  the  license  to 
fish,  to  prescribe  the  method  to  be  employed,  and  to  define  the  loca- 
tion to  be  occupied,  but  no  structure  may  be  lawfully  commenced 
without  the  consent  of  the  Secretary  of  War,  who.  in  his  discretion, 

—10— 
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issues  special  permits  covering  definite  sites,  the  occupancy  of  which 
will  not,  in  his  judgment,  interfere  with  navigation. 

In  referring  to  the  above  mentioned  act  of  Congress,  which  grants 
to  the  Secretary  of  War  discretionary  powers  in  the  matter  of  Federal 
permits,  the  United  States  Supreme  Court  used  the  following  lan- 
guage in  Cummings  v.  Chicago,  188  U.  S.  p.  431: 

"The  effect  of  that  act,  reasonably  Interpretedr  is  to  mal^e  th« 
creation  of  a  structure  in  a  navigable  river,  within  the  limit  of  a 
State,  depend  upon  the  concurrent  or  joint  assent  of  both  the  Na^ 
tional  (Government  and  the  State  Government.  The  Secretary  of 
War,  acting  under  the  authority  conferred  by  Congress,  may  assent 
to  the  erection  by  private  parties  of  such  a  structure.  Without  such 
assent  the  structure  cannot  be  erected  by  them.  But  under  existing 
legislation,  they  must,  before  proceeding  under  such  an  authority,  ob- 
tain also  the  assent  of  the  State  acing  by  its  constituted  agencies.'* 

"No  conflict  need  arise  under  this  system  of  joint  jurisdiction.  The 
citizen  knows  that  he  must  secure  the  consent  of  both  authorities,  and 
that,  without  both,  neither  is  effectual.  The  state  collects  its  license 
revenues,  and  regulates  the  operations  of  its  fisheries,  and  the  gen- 
eral Government  consents  that  the  State,  through  its  citizens,  may 
infringe  upon  the  Federal  easement,  in  such  instances  as  will  not 
actually  interfere  with  the  paramount  use  of  the  waters  for  navigation. 

Federal  Interference  Should  Not  Be  Permitted  In  the  Control  of 

the  State's  Fisheries. 

At  the  present  moment,  the  state's  rights  in  the  ownership,  con- 
trol and  regulation  of  her  fisheries,  as  we  have  understood  them,  to 
rest  in  absolute  security  since  the  adoption  of  the  Federal  Constitu- 
tion, are  being  indirectly  assailed  by  the  executive  branch  of  our  own 
general   government. 

The  attack  comes  through  the  medium  of  a  treaty  convention  of 
April  11th,  1908,  between  the  United  States  and  Great  Britain,  by 
which  it  is  proposed  to  wrest  from  the  northern  tier  of  maritime 
states  lying  sontiguous  to  Canada,  their  border  water  fisheries  and 
to  fransfer  the  same  to  the  joint  control  of  the  United  States  and 
Canada,  upon  the  plea  of  international  regulative  necessity. 

By  this  treaty,  it  is  not  proposed  to  take  from  the  states  the 
control  of  their  own  fisheries,  but  to  actually  divide  with  a  foreign 
power,  the  jurisdiction  thereover,  and  as  well  over  such  of  our  citi- 
zens as  may  be  engaged  in  fishing  in  said  waters. 

I  quote  from  article  III  of  the  treaty: 

"And  it  is  further  agreed  that  jurisdiction  shall  be  exercised  by 
either  government,  as  well  over  citizens  or  subjects  of  either  party  ap- 
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prehended  for  violation  of  the  regulations  in  any  of  its  own  waters 
to  which  said  regulations  apply,  as  over  its  own  citizens  or  subjects 
found  within  its  own  jurisdiction  who  shall  have  violated  said  regu- 
lations within  the  waters  of  the  other  party." 

I  am  absolutely  and  utterly  opposed  to  the  principle  involved  In 
this  International  proposition,  and  I  believe  it  should  be  resisted  by 
all  honorable  and  lawful  means  by  all  the  people  in  all  the  states 
with  all  the  power  and  energy  of  American  manhood. 

It  is  immaterial  that  the  particular  states  Involved  in  this  in- 
stance are  all  maritime  border  states,  lying  contiguous  to  the  waters 
and  territory  of  a  foreign  nation.  If  the  police  power  of  the  United 
States  can  be  thus  extended  over  the  commercial  fisheries  of  the 
state  of  Washington,  without  its  consent,  that  same  power  may,  upon 
principle,  be  likewise  extended  over  all  the  fisheries  in  all  the  states 
of  the  Union.  I  hold  that  this  treaty  is  un-constitutional  because  it 
purports  to  operate  upon  a  subject  which  has  never  been  delegated 
to  the  Federal  Government,  but  whic.^  was  reserved  by  the  States, 
viz:  the  regulation  and  control  of  the  fisheries  within  the  territorial 
limits  of  the  states  by  the  exercise  of  police  power. 

I  am  quite  conscious  of  the  fact  that  the  views  here  expressed, 
against  the  scope  of  the  treaty  making  power  of  the  Federal  govern- 
ment, are  in  direct  conflict  with  an  opinion  of  the  Attorney  General 
of  the  United  States,  rendered  in  1898  upon  this  identical  point. 
(Opinions  of  Attorneys  General,  Vol.  XXII,  p.  214). 

I  am,  however,  unable  to  agree  with  Mr.  Griggs,  either  m  his  line 
of  reasoning  or  in  his  conclusions  upon  the  law. 

The  Attorney  (General  prefaces  his  argument  with  the  following 
statement: 

"The  waters  of  the  lakes  and  rivers  which  form  the  boundary 
between  the  United  States  and  Canada  are  upon  this  side  of  the  bound- 
ary line  within  the  territorial  jurisdiction  of  the  several  riparian 
states.  The  regulation  of  fisheries  in  navigable  waters  within  the  ter- 
ritorial limits  of  the  several  States,  in  the  absence  of  a  Federal  treaty, 
is  a  subject  of  State  rather  than  of  Federal  jurisdiction.  Congress  has 
the  paramount  right  to  regulate  navigation  in  the  navigable  waters 
of  the  United  States  for  the  benefit  of  all  the  citizens  of  the  Union, 
but  Congress  has  no  authority,  in  the  absence  of  treaty  regulations, 
to  pass  laws  to  regulate  or  protect  fisheries  within  the  territorial 
jurisdiction  of  the  States.  (McCready  v.  Virginia,  94  U.  S.,  391;  Law- 
ton  V.  Steele,  1^2  U.  S.  133). 

"The  question  for  consideration,  therefore,  is  whether  the  United 
States  by  treaty  may  deprive  the  riparian  States  of  the  pow^er  of 
control  and  regulation  over  the  fisheries  in  the  waters  within  their 
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respective  Jurisdictions  conterminal  with  the  boundary  between  the 
United  States  and  Canada.  It  is  obvious  that  if  by  the  exercise  of  the 
treaty-making  power  the  regulation  of  this  subject  is  assumed  by  the 
Federal  Government  the  respective  State  governments  will  be  de- 
prived of  jurisdiction  over  that  subject  in  the  same  waters." 

(Opinions  of  Attorneys  General,  Vol.  XXII,  pp.  215-6). 

He  then  proceeds  to  argue  and  conclude  that,  by  virtue  of  its 
treaty-making  power,  the  Federa.  government  may  deprive  the  States 
of  the  control  and  regulation  of  their  nsherles.  The  power  of  Congress 
to  regulate  navigation  is  not  in  issue.  The  question  is  as  to  the 
power  of  Congress  or,  more  strictly  speaking,  the  authority  of  the 
United  States  government,  under  its  treaty  power,  to  regulate  the 
State  fisheries  without  the  state's  consent 

it  would  hardly  be  seriously  contended,  in  the  teeth  of  a  hundred 
years  of  an  unbroken  line  of  American  decisions,  establishing  and 
upholding  the  plenary  power  of  the  states  to  regulate  and  control 
the  fisheries  within  their  borders,  that  Congress  alone  could  lay  hold 
of  these  fisheries,  in  fact,  Mr.  Griggs  expressly  states  that  Congress 
has  no  such  authority  in  the  absence  of  treaty  regulations,  but  the 
argument  is  advanced  to  the  effect  that  the  Federal  geyornment,  by 
virtue  of  its  power  to  treat  and  contract  with  foreign  nations,  may, 
by  such  indirect  method,  accomplish  this  anomolous  condition.  That 
is  to  admit  tnat  the  president,  with  the  consent  of  the  senate,  in 
conjunction  with  a  foreign  nation,  may  take  over  the  state's  property 
through  the  means  of  a  treay,  a  thing  which  could  not  be  done  by 
the  senate  and  the  house  of  representatives  acting  together,  with 
the  approval  of  the  president,  in  the  exercise  of  the  national  law 
making  power.  To  further  emphasize  the  absurdity  of  the  proposi- 
tion, it  is  contended  that,  by  eliminating  the  house  of  representa- 
tives and  substituting  His  Britanric  Majesty  in  the  compact,  the 
States'  domain  may  be  invaded  and  their  private  and  personal  prop- 
erty sequestered,  which  could  not  be  done  without  the  aid  of  the 
foreign  power  and  with  the  lower  house  of  Congress  exercising  its 
uinction  as  a  part  of  the  law  making  power  of  the  Federal  govern- 
ment. 

I  cannot  believe  that  this  is  the  law. 

In  neither  McCready  v.  Vlrg-nia,  nor  Lawton  v.  Steele,  cited  by 
Mr.  Griggs,  was  the  treaty  power  involved  or  mentioned.  The  M<y 
Gready  case  depended  upon  the  validity  of  a  state  statute  of  Virginia 
conferring  upon  her  own  citizens  the  exclusive  rights  in  her  oyster 
fisheries.  Mr.  Justice  Waite,  who  wrote  the  opinion,  stated  the  point 
ir.volved  as  follows:      (94  U.  S.  p.  394). 

"The  precise  question  to  be  determined  in  this  case  is,  whether 
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the  State  of  Virginia  can  prohibit  the  citizens  of  other  States  from 
planting  oysters  in  Ware  River,  a  steam  in  that  State  where  the 
fide  ebbs  and  flows,  when  its  own  citizens  have  that  privilege." 

Proceeding  with  the  argument,  excerpts  of  which  have  hereto- 
fore been  quoted  under  another  subdivision  of  this  paper,  the  learned 
Justice  observed:     (94  U.  S.  p.  396). 

"The  planting  of  oysters  in  the  soil  covered  by  water  owned  in 
common  by  the  people  of  the  State  is  not  different  in  principle  from 
that  of  planting  com  upon  dry  land  held  in  the  same  way.  Both  are 
for  the  purposes  of  cultivation  and  profit;  and  if  the  State,  in  the 
regulation  of  it  public  domain,  can  grant  to  its  own  citizens  the  ex- 
clusive use  of  dry  lands,  we  see  no  reason  why  it  may  not  do  the 
same  thing  in  respect  to  such  as  are  covered  by  water.  And  as  all 
concede  that  a  State  may  grant  to  one  of  its  citizens  the  exclusive 
use  of  a  part  of  the  common  property,  the  conclusion  would  seem  to 
follow,  that  it  might,  by  appropriate  legislation,  confine  the  use  of 
the  whole  to  its  own  people  alone." 

The  Lawton  case  involved  the  crnstitutionality  of  an  act  of  the 
legislature  of  the  state  of  New  York  prohibiting  commercial  fishing 
within  a  certain  defined  portion  of  Lake  Ontario,  and  providing  for 
the  summary  destruction  of  any  fishing  gear  which  might  be  captured 
while  employed  in  violation  of  the  fishing  restriction.  The  principal 
contention  was  over  the  right  of  the  state  to  summarily  deal  with 
the  nets  as  a  public  nuisance,  and  destroy  them,  without  a  judicial 
hearing.  The  decision  upheld  the  police  power  of  the  state  in  all 
respects. 

The  attorney  general  rightly  n averts  that  if  the  regul:^itlon  of  the 
fisheries  is  assumed  by  the  Federal  government  through  the  exercise 
of  its  treaty-making  power,  that  the  states  will  be  deprived  of  their 
Jurisdiction  over  that  subject  in  the  same  waters.  It  is  quite  true 
that  theie  can  be  no  concurrent  or  divided  jurLsdiction.  II"  the  r  ^)l- 
eral  power  comes  in,  the  state  authority  must  go  out.  Here  lies  the 
test  of  the  argument.  Which  authority  has  the  right  to  control 
fisheries — the  state  that  holds  the  title  in  trust  for  its  citizens,  or  the 
Federal  government  with  no  title,  acting  jointly  in  conjunction  with 
Canada  as  guardian  ad  litem  and  corservator  to  the  King? 

If  it  be  admitted  that  the  property  in  the  fisheries  is  with  the 
states,  then  it  must  logically  follow  that  the  states,  by  virtue  of  their 
sovereignty,  have  the  power  and  right  to  use  their  own  property,  and 
that  the  Federal  government  has  no  right  to  interfere.  Such  premise 
and  conclusion  would  hardly  be  challenged,  even  in  this  period  of  con- 
servation and  confusion,  if  the  question  was  solely  between  the  states 
and  the  general  government.     To  hold  otherwise,  would  be  to  over 
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ride  and  change  the  whole  course  of  American  jurisprudence.  Sup- 
I>ose,  for  instance,  a  suggestion  was  submitted  to  the  Congress  of  the 
United  States  to  pass  an  act  directing  the  Department  of  Commerce 
and  Labor  to  take  over  all  the  fisheries  of  all  the  states  and  operate 
them,  collecting  the  license  revenues  there^om  and  enforcing  all  need- 
ful regulations,  appertaining  thereto,  who  would  rise  up  in  Congress  to 
dispute  the  fundamental  principle  of  law  announced  by  Mr.  Justice 
Waite  in  the  decision  of  the  court  in  McCready  v.  Virginia,  to  the  ef- 
fect that  the  planting  of  oysters  in  the  soil  covered  by  water  owned 
in  common  by  the  people  of  the  state,  Is  not  different  in  principle 
from  that  of  planting  corn  upon  dry  land  held  the  same  way? 

But  in  this  treaty  with  Great  Britain,  we  have  an  example  of  an 
effort  to  attain  an  end  by  indirection,  which  could  not  be  lawfully 
secured  by  direct  procedure. 

In  Geer  v.  Connecticut,  161  U.  J5.  ffi9,  the  questions  presented  for 
decision  not  only  involve  the  ownership  by  the  citizens  of  the  state 
of  the  wild  game  within  its  borders,  but  as  well  the  disposition  of 
the  trophies  of  the  hunt.  The  suit  arose  over  a  state  statute  prohibit- 
ing the  killing  of  certain  wild  birds  within  the  state  during  the  open 
season,  for  the  purpose  of  transporting  them  beyond  the  state.  In 
other  words,  the  state  law  permitted  the  killing  of  the  game  for  do- 
mestic commerce  within  the  state,  but  prohibited  the  killing  of  the 
game  for  interstate  commerce  without  the  state.  Mr.  Justice  White, 
who  delivered  the  opinion  of  the  court,  reviews,  with  great  ability 
and  profound  learning,  the  history  of  the  law  in  its  application  to 
the  people  with  relation  to  their  rights  and  privileges  with  respect 
to  animals  ferae  naturae.    He  says: 

"The  solution  of  the  question  involves  a  consideration  of  the  nature 
of  the  property  in  game  and  the  authority  which  the  State  had  a  right 
lawfully  to  exercise  in  relation  thereto." 

He  opens  the  discussion  with  the  statement: 

"Prom  the  earliest  traditions,  the  right  to  reduce  animals  fera^ 
naturae  to  possession,  has  been  subject  to  the  control  of  the  law-giving 
power." 

He  then  proceeds  to  review  the  Roman  law,  the  feudal  and  ancient 
civil  law  of  continental  Europe,  the  commor  law  of  England,  and  the 
Federal  and  state  decisions  of  the  American  courts,  observing: 

"Undoubtedly  this  attitude  of  government  to  tontrol  the  taking 
of  animals  ferae  naturae,  which  was  thus  recognized  and  enforced  by 
the  common  law  of  England,  was  vested  in  the  colonial  governments, 
where  not  denied  by  their  charters,  or  in  conflict  with  grants  of  the 
royal  prerogative.  It  is  also  certain  that  the  power  which  the  colonies 
thus   possessed   passed   to  the   States  with  the  separation   from   the 
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mother  country,  and  remains  in  them  at  the  present  day,  in  so  far  as 
its  exercise  may  be  not  incompatible  with,  or  restrained  by,  the  rights 
conveyed  to  the  Federal  government  by  the  Constitution.    ♦    ♦    ♦    ♦ 

"Whilst  the  fundamental  principles  upon  which  the  common  prop- 
erty in  game  rests  have  undergone  no  change,  the  development  of 
free  institutions  has  led  to  the  recognition  of  the  fact  that  the  power 
or  control  lodged  m  the  State,  resulting  from  this  common  ownership, 
is  to  be  exercised,  like  all  other  powers  of  government*  as  a  trust  for 
the  benefit  of  the  people,  and  not  as  a  prerogative  for  the  advantage 
of  the  government,  as  distinct  from  the  people,  or  for  the  benefit  of 
private  individuals  as  disinterested  from  the  public  good."  Geer  v. 
Connecticut,  161  U.  S.  pp.  627-8-9. 

The  decision  upheld  the  authority  of  the  state  in  the  exercise  of 
its  police  power,  to  permit  the  killing  of  wild  game  for  domestic  use 
for  its  own  people,  and  to  deny  them  the  right,  at  the  same  time,  to 
make  the  game  thus  lawfully  killed,  the  subject  of  interstate  com- 
merce. 

But,  quotes  the  Attorney  General. 

"  'All  treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States  shall  be  the  supreme  law  of  the  land;  and  the 
Judges  in  every  state  shall  be  bound  thereby,  anything  in  the  Const! 
tution  or  laws  of  any  State  to  the  contrary  notwithstanding." 

Opinions  of  Attorneys  General,  Vol.  XXII,  p.  215. 

The  quotation  is  incomplete,  the  following  omitted  words  precede 
the  quoted  portion  of  Article  VI  of  the  Constitution,  and  should  be  so 
read: 

"This  Constitution,  and  the  l^ws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties,"  etc. 

The  Constitution  comes  first  No  treaty  can  be  made  except  un- 
der and  as  authorized  by  the  Constitution,  and  if,  as  was  said  by  Mr. 
Chief  Justice  Shaw  in  Dunham  v.  Lamphere   (supra): 

"That  In  the  distribution  of  powers  betweea  the  general  and  state 
governments,  the  right  to  the  fisheries  and  the  power  to  regulate  the 
fisheries  on  the  coasts  and  in  the  tide-waters  of  the  State,  were  left 
by  the  Constitution  of  the  United  States,  with  the  States,"  no 
treaty  can  lawfully  take  from  the  states  such  right  and  power  so 
reserved  to  them.  The  Constitution  itself  is  firsf,  and  above  all,  the 
supreme  law  of  the  land;  the  treaty  being  in  conflict  therewith,  must 
give  way  to  the  superior  authority  of  the  organic  law  which,  while 
reserving  the  fisheries  to  the  states,  created  the  treaty  power — ^not  to 
over-ride  but  to  operate  under  and  in  harmony  with  the  Constitu- 
tion. 
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In  Foster  v.  Neilson  (1829),  2  Peters  (U.  S.)  p.  314.  Mr.  Chief  Jus- 
tice Marshall  declared  that  a  treaty  was  to  be  regarded  by  the  Courts 
of  Justice  as  equivalent  to  an  act  of  the  Legislature.  The  courts 
have  repeatedly  held  that  a  treaty  may  be  superceded  by  an  act  of 
Congress,  and  likewise  an  act  of  Congress  may  be  superceded  by  a 
treaty.  The  Cherokee  Tobacco,  11  Wallace,  U.  S.  p.  616;  Pong  Yue 
Ting  V.  United  States,  149  U.  S.  pp.  720-1;  Ward  v.  Race  Horse,  1(3 
U.  S.  p.  511.  A  treaty  may  be  made  under  the  Constitution  and  become 
a  part  of  the  supreme  law,  but  it  may  not  violate  or  supercede  the 
Constitution. 

In  Geofroy  v.  Riggs,  133  U.  S.,  p.  267,  it  was  said: 

"The  treaty  power,  as  expressed  in  the  Constitution,  is  in  terms  un- 
limited except  by  those  restraints  which  are  found  in  that  instru- 
ment against  the  action  of  the  government  or  of  its  departments,  and 
those  arising  from  the  nature  of  the  government  itself  and  of  that  of 
the  states.  It  would  not  be  contended  that  it  extends  so  far  as  to 
authorize  what  the  Constitution  forbids,  or  a  change  in  the  character 
of  the  government  or  in  that  of  one  of  the  states,  or  a  cession  of 
the  portion  of  the  territory  of  the  latter,  without  its  consent" 

It  was  held  in  Turner  v.  American  Baptise  Missionary  Union,  (1852) 
6  McLean  344 — 24  Fed.  Cases,  No.  14,251,— that  treaties  made  with 
Indian  tribes  have  the  same  dignity  and  effect  as  a  treaty  with  a 
foreign  and  independent  nation. 

In  Ward  v.  Race  Rorse,  163  U.  S.  504,  the  question  arose  as  to  the 
Jurisdiction  of  the  state  of  Wyoming  in  the  exercise  of  its  police 
power  to  enforce  the  regulations  with  respect  to  the  killing  of  wild 
game  by  tribal  Indians  upon  unoccupied  public  lands  of  the  United 
States,  notwithstanding  an  ancient  treaty  existing  between  the 
United  Staes  and  he  Indians  made  long  prior  to  the  admission  of 
Wyoming  into  the  Union;  the  text  of  Article  IV  of  the  treaty,  relied 
on  as  giving  the  Indians  the  right  to  kill  game  within  the  State  of 
Wyoming  in  violation  of  its  laws,  is  as  follows:      (P.  505). 

"But  they  (the  Indians)  shall  have  the  right  to  hunt  on  the  un- 
occupied lands  of  the  United  States,  so  long  as  game  may  be  found 
thereon,  and  so  long  as  peace  subsists  among  the  w^hites  and  Indians 
on  the  borders  of  the  hunting  districts." 

The  following  facts  were  admitted:      (p.  506). 

"1st.  That  the  elk  were  killed  in  Uinta  County,  Wyoming,  at  a  point 
about  one  hundred  miles  from  the  Fort  Hall  Indian  Reservation,  which 
is  situated  in  the  State  of  Idaho:  2nd,  that  the  killing  was  in  violation 
of  the  laws  of  the  State  of  Wyoming;  3d,  that  the  place  where  the 
killing  took  place  was  unoccupied  public  land  of  the  United  States, 
in  the  sense  that  the  United  States  was  the  owner  of  the  fee  of  the 
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land;  4th  that  the  place  where  the  elk  were  killed  was  in  a  mountain- 
ous region  some  distance  removed  from  settlements,  but  was  used  by 
the  settlers  as  a  range  for  cattle,  and  was  within  election  and  school 
districts  of  the  State  of  Wyoming." 

The  decision  was  in  favor  of  the  plenary  power  of  the  state  to 
regulate  the  killing  of  wild  game  within  Its  borders,  and  so  regardless 
of  the  existence  of  the  ancient  treaty  between  the  Federal  government 
and  the  Indians,  which  was  in  force  at  the  time  the  state  was  admit- 
ted, and  continued  thereafter. 

if  the  state  of  Wyoming,  which  was  admitted  into  the  Union  in 
1890  on  an  equal  footing  with  the  original  states,  as  declared-  by  her 
enabling  act,  may,  by  virtue  of  her  state  sovereignty  and  plenary 
power,  disregard  an  ancient  treaty  theretofore  operating  within  her 
borders,  with  respect  to  her  game,  why  may  not  the  state  of  Wash 
ington,  which  came  in  the  previous  year  upon  the  same  equal  footing* 
likewise  and  for  the  same  reasons  refuse  to  be  bound  by  this  newly 
made  treaty  which  purports  to  operate  within  our  borders  with  respect 
to  her  fish? 

We  may  concede  that  the  treaty  power  of  the  United  States  is  un- 
limited when  operating  upon  a  subject  within  its  scope.  But  when  that 
power  is  invoked  to  deprive  a  sovereign  state  of  its  property  rights 
and  patrimony,  without  its  consent,  without  compensation  and  with- 
out necessity,  the  effort  should  be  renounced  as  ultra  vires,  and  as.  an 
unjust  and  unwarranted  exercise  of  the  treaty-maklg  power  beyond 
the  lawful  limits  as  prescribed  by  the  Contitutlon. 

The  states  own  the  fisheries  within  their  borders.  They  should  be 
permitted  to  keep  them  and  control  them  without  Federal  inerference 
or  guardianship. 


The  Work  of  Some  of  Our  Late  Associate  Justices  of 

the  Supreme  Court. 


Hon.  Geo.  Donworth. 

Mr,  President  and  GerUlemen  of  the  Association: 

It  was  the  intention  of  Judge  Hanford  to  make  some  remarks  upon 
this  occasion  in  recognition  of  the  character  and  services  of  the  three 
members  of  the  Supreme  Court  who  have  deceased  during  the  year. 
At  a  late  hour  last  night  it  developed  that  Judge  Hanford  would  not  be 
able  to  be  present,  and  therefore  the  duty  has  devolved  upon  me.  I 
regret  that  I  have  not  had  the  time  or  the  opportunity  to  prepare  a 
suitable  address  upon  this  occasion,  and  yet  the  subject  is  one  upon 
which  no  lawyer  should  lack  for  words. 

It  has  been  said  that  the  creation  of  the  Supreme  Court  was  the 
crowning  glory  of  the  Constitution  of  the  United  States.  It  was  the 
one  feature  above  all  others  that  made  it  the  grandest  governmental 
frame-work  ever  constructed  and,  as  Mr.  Gladstone  said,  "the  most 
wonderful  document  ever  produced  by  the  hand  of  man  relating  to 
human  government."  The  only  tribunal  on  earth  that  has  power  to 
set  aside  the  acts  of  the  Executive  or  the  legislature  of  a  nation  is 
the  Supreme  Court  of  the  United  States,  and  the  passing  away  of 
three  members  of  that  body  in  a  single  year  is,  I  take  it,  an  occurrence 
without  precedent.  It  is  an  occurrence  that  has  made  an  impression 
of  profound  sorrow  upon  the  American  Bar.  The  three  men  who  by 
death  have  been  taken  away  from  that  august  court  in  the  past  twelve- 
month not  only  constituted  three  of  its  most  distinguished  judges  but 
they  also,  It  may  be  said,  represented  that  portion  of  its  membership 
which,  in  a  large  measure,  connected  the  last  generation  with  the 
present. 

Chief  Justice  Fuller  took  his  seat  upon  the  bench  in  the  year  1888 
and  he  was  followed,  the  succeeding  year,  by  Justice  Brewer.  Chief 
Justice  Puller  succeeded  Chief  Justice  Morrison  R.  Waite,  who  had 
been  a  distinguished  lawyer  of  Ohio  during  the  generation  then  pass- 
ing away,  the  generation  that  had  reached  middle  life  at  the  outbreak 
of  the  ciyil  war. 

When  Chief  Justice  Fuller  and  Justice  Brewer  took  their  seats 
upon  the  bench  they  had  as  their  associates,  Samuel  F.  Miller,  Joseph 
P.  Bradley,  Samuel  Blatchford  and  Stephen  J.  Field,  four  men  who 
had  been  upon  that  tribunal  during  the  reconstruction  days.  During 
that  period,  beginning  with  the  close  of  the  Civil  War,  the  questions 
of  national  interest  that  had  come  before  that  eminent  tribunal  were 
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largely  of  a  political  character  in  the  broadest  sense  of  that  word. 
The  interpretation  of  the  three  recent  amendments  to  the  Constitu- 
tion and  the  other  disputed  points  to  which  reconstruction  gave  rise» 
formed  the  most  important  questions  presented  to  the  court  for  the 
twenty  years  or  thereabouts  after  1865,  and  the  three  Judges  whose 
deaths  we  now  mourn  constituted  in  a  measure  the  connecting  link 
between  the  tribunal  of  that  day  and  the  tribunal  of  the  present, — 
the  connecting  link  between  two  sets  of  questions  of  a  very  different 
character  which  have  invoked  the  labors  and  the  judgment  of  that 
body.  The  questions  that  were  passed  upon  during  the  time  of 
Chief  Justice  Fuller,  Justice  Brewer  and  Justice  Peckham  involved, 
largely,  controverted  propositions  connected  with  the  expansion  of 
the  national  Government.  During  the  time  of  their  service  upon  the 
bench,  the  Government  expanded  in  two  distinct  ways, — it  expanded 
in  area,  by  annexing  subordinate  possessions,  involving  a  policy  of 
colonial  empire  under  conditions  which  could  not  have  been  foreseen 
by  the  fathers,  and  it  expanded  in  its  own  confines  by  assuming  the 
exercise  of  certain  powers  of  government  that  up  to  that  time  had  at 
least  lain  dormant  in  the  national  system.  The  questions  growing 
out  of  the  acquisition  of  the  Philippines,  Porto  Rico  and  other  out- 
lying colonies  were  among  the  most  important  that  were  met  by  the 
Supreme  Court  of  the  United  States  during  the  period  of  the  incum- 
bency of  these  members,  and  they  were  solved  in  a  manner  not  only 
worthy  of  great  lawyers,  but  in  a  manner  that  exhibited  the  highest 
courage,  patriotism  and  intelligence.  Th'e  expansion  that  took  place 
in  the  internal  system  of  Government  has  been  no  less  marked. 
Questions  concerning  the  regulating  of  large  corporations,  the  en- 
largement of  the  interstate  commerce  functions  of  the  Govern ment, 
the  preservation  of  the  public  health,  and  numerous  other  questions 
of  that  character  that  readily  suggest  themselves  to  us  all,  have  re- 
quired the  most  careful  consideration  and  the  highest  exercise  of  the 
functions  of  the  lawyer  and  the  Judge. 

Chief  Justice  Fuller,  I  have  always  taken  a  pride  in  feeling,  was 
a  native  of  the  same  state  as  myself,  tie  was  a  grandson  of  Melville 
Weston,  one  of  the  earliest  and  one  of  the  best  judges  of  the  Supreme 
Judicial  Court  of  Maine.  From  the  grandfather  he  inherited  a  dis- 
tinguished name  and  an  unusually  gifted  legal  mind.  He  had  also 
a  most  kindly  nature.  His  mental  temperament  combined  the  prac- 
tical and  the  poetical  to  a  degree  that  is  remarkable.  His  practical 
abilities  were  strikingly  exemplified  in  deciding  the  intricate  ques- 
tions of  practice  that  are  continually  arising  in  our  federal  judicial 
system,  and  he  brought  to  bear  upon  these  the  fine  intellectual  acumen 
which  qualified  him  to  analyze  and  clarify  the  most  complicated  prob- 
lem. 
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Justice  Brewer  was  a  man  who  was  a  lawyer  by  nature  bom.  He 
began  his  career  as  a  lawyer  at  a  very  early  age  and  was  soon  elevated 
to  toe  bench,  first  as  a  Judge  in  the  several  state  courts  of  Kansas, 
later  being  appointed  United  States  Circuit  Judge,  and  later  trans- 
ferred to  the  Supreme  Court  of  the  United  States.  Of  the  numerous 
Associate  Justices  who  have  graced  that  bench  there  have  been  few, 
if  any,  who  had  a  stronger  intellect  or  a  firmer  grasp  of  legal  principles. 
Certainly  there  has  been  none  who  had  a  more  ardent  patriotism,  a 
firmer  courage  or  a  stronger  manliness  of  character  than  David  J. 
Brewer. 

Justice  Peckham  came  upon  the  bench  considerably  later.  It  was 
only  fifteen  years  ago  that  he  was  appointed.  He  was  long  a  dis- 
tinguished lawyer  and  Judge  of  the  State  of  New  York.  His  claim  to 
fame  is  based  on  his  work  in  the  New  York  Court  of  Appeals  as  well 
as  in  the  Supreme  Court  of  the  Nation.  He  was  eminently  judicial, 
a  splendid  type  of  the  American  lawyer  and  judge.  He  participated 
in  the  decision  of  many  of  the  questions  of  transcendent  importance 
to  which  I  have  referred  and  contributed  his  full  share  to  the  judicial 
qualities  which  have  made  and  now  make  the  Supreme  Court  of  the 
United  States  not  only  in  position  but  also  in  personnel,  the  greatest 
judicial  body  in  the  world. 

11  has  been  said  that  a  judge  achieves  at  most  a  dusty  immortality; 
that  his  opinions  are  embalmed  in  books  which  all  too  soon  become 
those  of  a  by-gone  time;  that  as  the  days  pass,  his  memory  is  re- 
called only  by  the  occasional  reference  to  those  dusty  volnmes  which 
record  the  ripe  fruits  of  his  genius.  Yet  it  seems  to  me  there  could 
be  no  more  fittmg  memorial  for  a  lawyer  or  a  judge.  It  reminds  me 
of  the  exquisite  fitness  which  we  find  at  times  displayed  in  the  selec- 
tion of  a  burial  place  for  those  great  men  who  have  called  into  being 
the  worlds  grandest  structures,  when  the  great  architect  is  laid  to 
finai  rest  in  the  shadow  of  the  splendid  arches  and  beneath  the  ma- 
jestic dome  that  the  magic  of  his  genius  has  created.  So  the  intellect 
of  the  judge  is  embalmed  among  the  books  which  he  so  fondly  used 
and  which  stand  as  an  undying  memorial  of  his  justice  and  his 
genius. 

There  have  been  those  upon  the  Supreme  Bench  who,  as  men  and 
lawyers  and  Judges,  have  achieved  exceptional  renown, — Jay,  Mar- 
shall, Taney,  Storey,  Curtis,  Miller  and  others.  It  is  no  rhetorical 
exuberance,  but  the  sober  and  Just  truth,  to  say  that  in  the  three 
men  whose  naemories  we  celebrate  today,  we  find  characters  worthy 
of  the  judge  is  embalmed  among  the  books  which  he  so  fondly  used 
bers,  men  who  as  lawyers  and  Judges  have  added  new  lustre  to  the 
American  bar  and  bench. 


THE  LATE  CHIEF  JUSTICE  FULLER 


By  Benjamin  S.  Grosscup. 

The  recent  death  of  Melville  Weston  Fuller  left  vacant  the  great 
office  of  Chief  Justice  of  the  United  States.  For  approximately 
twenty-two  years  he  presided  at  the  court  sessions  and  directed  in 
its  deliberations.  Before  assuming  Judicial  duties,  Mr.  Fliller  was  a 
busy  lawyer,  whose  practice  covered  a  wide  range  of  subjects  and 
whose  clientage  consisted  of  busy  men  occupied  in  almost  the  entire 
field  of  human  industry.  His  business  home  while  at  the  bar  was  in  Chi- 
cago, that  busiest  of  America's  commercial  cities,  where  transactions 
move  at  a  pace  permitting  of  no  lagging  on  the  part  of  those  in  charge. 
A  large  practice  under  these  environments  stimulated  a  natural  nerv- 
ous energy  and  formulated  in  him  the  habit  of  promptness  and  decis- 
iveness. 

His  contact  with  complicated  affairs  gave  him  an  accurate  knowl- 
edge of  business  movement,  and  the  motives,  ambitions  and  method8> 
of  men  In  conducting  that  movement.  Natural  ability,  conscientious- 
devotion  to  work,  and  attention  to  detail,  gave  him  a  knowledge  or 
the  learning  of  the  law,  and  the  application  of  that  learning  as  ex- 
pounded In  a  wide  range  of  judicial  decisions.  Thus  equipped,  he 
was  called  to  the  head  of  the  greatest  judicial  body  in  the  world. 

Owing  to  the  lack  of  adequate  inferior  courts  prior  to  the  estab- 
lishment of  the  Court  of  Appeals,  and  a  vast  increase  of  litigation  at- 
tributable to  new  questions  created  by  the  amendments  to  the  Con- 
stitution following  the  war,  and  new  questions  attributable  to  the 
country's  rapidly  expanding  commerce,  the  Court  was  far  behind  in 
its  work.  On  his  assumption  of  office  he  confronted  a  vast  docket. 
He  applied  his  natural  energy  and  acquired  habits  of  decisive  work  to 
the  difficult  task  of  bringing  the  Court  up  to  a  contemporaneous  dis- 
position of  the  cases  brought  before  it  This  achievement  alone  would 
entitle  the  late  Chief  Justice  to  the  country's  profound  gratitude,  for 
justice  delayed  is  often  justice  denied. 

On  coming  to  the  bench  he  was  fortunate  in  his  associates.  Next 
on  one  side  sat  Samuel  Freeman  Miller.  As  Marshall  was  the  ex- 
pounder of  the  Constitution,  Miller  had  become  the  interpreter  of 
its  amendments.  At  his  other  side  sat  Stephen  Johnson  Field,  whose 
virile  mind  penetrated  the  depths  of  every  branch  of  the  law  and  was- 
guided  by  accurate  knowledge  of  human  impulse  and  action.    Next 
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in  order  came  Joseph  P.  Bradley,  justly  esteemed  in  the  front  rank  of 
America's  jurists.  John  Marshall  Harlan  is  the  only  survivor  of  the 
great  bench  of  that  day.  Being  still  of  the  living,  no  comment  is  per- 
missible. The  career  on  the  bench  of  Stanley  Matthews  was  short, 
but  fulfilled  the  promise  of  a  brilliant  career  at  the  bar.  The  deci- 
sions of  Horace  Gray  exhausted  the  subject  in  hand,  and  are  so  clear, 
decisive,  and  enveloping,  that  the  bar  of  the  country  felt  itself  on  sale 
ground  when  it  found  one  of  them  touching  a  pomt  in  issue.  Samuel 
Blatchford,  though  more  technical  than  his  brethem,  was  a  useful 
member  of  the  Court  by  reason  of  his  knowledge.  Lucius  Q.  C.  Lemar 
was  a  man  of  learning,  and  having  been  educated  by  a  Southern  ca- 
reer, brought  to  his  office  an  appreciation  of  conditions  in  a  vast 
area  of  our  country,  which  was  of  great  assistance  in  preserving  the 
mental  balance  of  the  bench. 

It  was  no  small  task  for  a  man  fresh  from  the  bar  to  take  execu- 
tive direction  of  a  bench  thus  composed.  The  fact  that  the  Chief 
Justice  was  at  once  accorded  the  respect  of  his  associates  and  was 
able  to  command  harmonious  action,  is  a  tribute  both  to  his  intellect- 
ual ability  and  his  manhood.  His  vigor  and  energy  soon  became  man- 
ifest by  the  shortening  docket,  without  sacrifice  in  the  quality  of  the 
work.  At  the  close  of  the  current  term  of  the  court,  notwithstanding 
the  vast  increase  of  litigation  attributable  to  the  industrial  activity 
of  recent  years,  the  court  is  practically  up  with  its  work. 

Mr.  Fuller  came  to  the  office  of  Chief  Justice  profoundly  impressed 
with  the  dignity  of  the  body  over  which  he  was  to  preside.  He  always 
had  little  concern  for  personal  display.  Always  modest  and  retiring 
where  his  personality  as  a  man  was  concerned,  he  was  exacting  for 
those  forms  which  evidenced  the  dignity  of  the  court,  and  never  per- 
mitted the  self-asserting  vanity  of  political  officialdom  to  crowd  Into 
places  reserved  by  custom  for  the  administrators  of  the  law.  No  in- 
fraction of  etiquette  in  this  respect  was  allowed  to  pass  unnoticed. 

I* 

He  took  pride  in  the  luster  of  his  office,  and  saw  to  it  that  there  was 
no  intrusion  in  its  place,  either  in  the  social  or  official  life  of  the 
country.  He  recognized  the  value  of  ceremonial  as  tending  to  pre- 
serve the  popular  regard  for  the  authority  of  the  court,  and  no  citizen, 
either  professional  or  unprofessional,  has  witnessed  the  quiet  dignity 
even  in  so  small  a  respect  as  the  incoming  of  the  Court  to  its  sessions 
and  the  outgoing  after  its  sessions,  without  carrying  away  a  feeling 
of  profound  respect  and  submissiveness. 

The  death  of  the  Chief  Justice  did  not  call  forth  popular  demon- 
strations such  as  usually  attend  the  death  of  a  great  man  in  high 
authority.  But  this  is  not  surprising  when  we  remember  that  in  this 
instance  the  luster  of  the  man  was  completely  enveloped  in  the  great- 
er luster  of  the  office,  and  the  office  still  lives.    When  a  man  more 
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ambitious  for  self,  a  man  whose  life  work  even  though  important  was 
performed  in  such  a  way  that  his  personality  was  always  conspicu- 
ous, IS  stricken  down,  the  public  experience  a  shock  attended  with 
demonstration  and  acclaim.  But  to  my  mind,  there  can  be  no  greater 
tribute  to  the  life  of  tliis  national  character  than  to  have  performed 
his  work,  the  most  important  under  the  Constitution,  in  such  a  way 
that  his  personality  is  outshone  by  his  deeds. 

That  Mr.  Fuller,  on  assuming  the  duties  of  his  office,  appreciated 
the  vast  power  vested  in.  himself  and  associates,  is  shown  by  expres- 
sion in  that  great  oration  delivered  by  him  "In  Commemoration  of  the 
Inauguration  of  General  Washington,"  on  the  occasion  of  the  Centen- 
nial celebration  of  that  event  After  recounting  the  power  vested  by 
the  Constitution  in  the  President  and  in  the  Senate  in  its  advisory 
capacity,  and  upon  the  vast  power  vested  in  Congress,  he  says: 

"The  right  to  initiate  and  to  pass  laws  having  been  lodged  in  Con- 
gress, the  balance  of  power  was  actually  there  reposed,  and  the  danger 
of  encroachment  would  jiaturally  present  itself  from  that  quarter. 

"And  here  the  Federal  judiciary  was  interposed  as  a  coordinate 
department,  with  i>ower  to  determine  when  the  limitations  of 
the  fundamental  law  were  transgressed.  Without  an  exact  precedent, 
the  creation  of  a  tribunal  possessed  of  that  power  was  the  natural  re- 
sult of  the  existence  of  a  written  constitution;  for  to  leave  to  the  in- 
strumentalities by  which  governmental  power  is  exercised  the  deter- 
mination of  boundaries  upon  it  would  dispense  with  them  altogether. 

*    *    * 

"Scrupulously  abstaining  from  the  decision  of  strictly  political 
questions  and  from  the  performance  of  other  than  Judicial  duties; 
never  grasping  an  ungranted  jurisdiction  and  never  shrinking  from 
the  exercise  of  that  conferred  upon  it,  it  commands  the  reverence  of 
a  law-abiding  people." 

In  the  great  case  involving  the  income  tax  law  of  1894,  the  Chief 
Justice  wrote: 

"Since  the  opinion  in  Marbury  v.  Madison  (1  Cranch  137)  was  deliv- 
ered, it  has  not  been  doubted  that  it  is  within  judicial  competenc:r» 
by  express  provisions  of  the  Constitution  or  by  necessary  inference 
and  implication,  to  determine  whether  a  given  law  of  the  United 
States  is  or  is  not  made  in  pursuaoice  of  the  Constitution,  and  to  hold 
it  valid  or  void  accordingly.  'If,'  said  Chief  Justice  Marshall,  'both 
the  law  and  the  Constitution  apply  to  a  particular  case,  so  that  the 
Court  must  either  decide  that  case  conformably  to  the  law,  disregard- 
ing the  Constitution;  or  conformably  to  the  Constitution,  disregard- 
ing the  law;  the  court  must  determine  which  of  these  conflicting  rules 
governs  the  case.    This  is  of  the  very  essence  of  judicial  duty.'    And 

—11— 
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the  Chief  Justice  added  that  the  doctrine  'that  courts  must  close  their 
eyes  on  the  Constitution,  and  see  only  the  law*  *  would  subvert  the 
very  foundation  of  all  written  constitutions.'  Necessarily  the  power 
to  aeclare  a  law  unconstitutional  is  always  exercised  with  reluctance; 
but  the  duty  to  do  so,  in  a  proper  case,  cannot  be  declined,  and  must 
be  discharged  in  accordance  with  the  deliberate  judgment  of  the 
tribunal  in  which  the  validity  of  the  enactment  is  directly  drawn  in 
question." 

For  more  than  a  century  no  one  has  questioned  the  power  of  the 
court  to  confine  executive  authority  within  the  legal  limitations  pro- 
vided by  the  Constitution.  The  Court  has  long  since  settled,  and  the 
people  have  acquiesced  in  the  power  of  the  judicial  department  to 
determine  when  Congress  has  transgressed  its  limitations.  To  the 
court,  therefore,  we  are  entitled  to  look  to  protection  against  any 
form  of  usurpation.  This  supreme  tribunal  by  its  own  judgments  de- 
fines its  own  limitations,  and  is  finally  accountable  alone  to  the  con- 
science of  the  people. 

This  court,  created  by  the  Constitution  which  sprang  from  the 
people  for  the  preservation  of  the  right  of  self-government  and  the 
protection  through  that  government  of  life,  liberty,  and  the  pursuit 
of  happiness,  fs  accountable  to  no  co-ordinate  department.  Its  judg- 
ments are  reversible  alone  by  the  people  through  the  instrumentality 
of  amendment  to  the  Constitution.  The  Eleventh  Amendment  is  the 
only  approach  to  popular  disapproval  and  annulment  of  the  court's 
determination  respecting  fundamental  power. 

It  is  an  important  task  to  sit  in  judgment  involving  a  question  of 
encroachment  by  the  executive.  No  other  judicial  body  in  the  world 
has'  the  power  of  passing  judgment  upon  the  legislative  acts  of  a  na- 
tion. In  all  forms  of  representative  government  abroad,  the  legisla- 
tive power  is  supreme,  except  to  the  extent  that  it  may  be  subordinate 
to  imperial  dictate.  In  our  country  there  has  been  committed  to  a 
body  of  men  constituting  the  Supreme  Judiciary,  the  right  to  detei^ 
mine,  the  right  to  judge,  and  the  right  to  declare  the  acts  of  State 
Legislatures  and  Congress  without  greater  effect  than  mere  blank 
parchments.  Great  as  is  the  power  of  sitting  in  judgment  concern- 
ing the  acts  of  other  departments  of  the  government,  how  vastly 
greater  is  the  duty  of  exercising  that  power  within  self-defined  limi- 
tations. The  only  higher  tribunal,  the  only  power  which  can  sup- 
ervise and  correct  its  judgments,  is  the  power  vested  in  the  people 
as  a  last  resort. 

As  the  executive  head  of  the  court,  the  Chief  Justice  naturally 
takes  the  lead  in  dealing  with  questions  of  jurisdiction,  in  other 
words,  with  questions  of  power.  This  was  a  duty  which  Mr.  Puller 
never  shirked.    The  eighty-nine  volumes  of  the  published  reports  of 
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the  court  during  his  chief-Justiceship,  axe  replete  with  decisions  writ- 
ten by  him  involving  definition  of  the  relation  of  the  court  to  other 
functions  of  government,  both  state  and  national.  Throughout  there 
is  expressed  no  hesitation  to  deal  with  the  subject-matter  before 
the  court,  using  primarily  the  Constitution  as  the  measure  for  deter- 
mination. On  the  other  hand,  there  is  no  suggestion  of  thirst  for 
power.  In  all  his  work  there  breathes  a  delicate  conscience  and  a 
lofty  patriotism,  revealing  a  man  for  whom  the  glitter  of  mere  dis- 
tinction had  no  charms. 

Our  country  has  been  fortunate  in  its  Judges.  Their  judgments 
have  been  accepted  with  general  approval  and  have  always  been 
recognized  as  authority. 

Chief  Justice  Fuller's  work  has  become  a  living  force  in  the 
country^s  progress  and  an  enduring  guide  in  the  affairs  of  mankind. 
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JOHN    L.  NEAQLE. 

In  the  City  of  Seattle,  on  October  19,  1909,  John  L.  Neagle,  a  mem- 
ber of  the  Seattle  Bar,  departed  this  life.  H  was  bom  near  Charlotte, 
N.  C,  January  1,  1837.  He  studied  medicine  and  at  the  outbreak  of 
the  Civil  War  he  was  practicing  that  profession.  Although  he  was 
opposed  to  the  secession  of  the  Southern  States  from  the  Union,  yet 
his  environments  drew  him  into  the  Confederate  service.  He  Joined 
General  Lee's  army  with  the  Twenty-Third  North  Carolina  volunteers, 
and  entered  upon  duty  as  a  surgeon,  in  which  position  he  remained  un. 
til  late  in  1863,  when  he  was  made  Surgeon-General  of  the  medical  de> 
partment  of  North  Carolina,  with  headquarters  at  Raleigh.  Thera  he 
remained  imtil  the  close  of  the  war,  when  he  was  ordered  to  Rich- 
mond to  take  charge  of  the  medical  supplies  at  that  point.  After  dis- 
charging this  duty,  he  went  into  mercantile  business  and  drifted  into 
politics.  In  1865  he  was  elected  comptroller  of  South  Carolina.  His 
original  Union  sympathies  led  him  to  accept  unreservedly  the  results 
of  the  war;  and,  in  recognition  of  this  attitude  on  his  part,  President 
Grant  in  1872  appointed  him  a  pension  examiner  at  the  city  of  Wash- 
ington. He  held  this  position  until  1885,  when  a  change  of  the  party 
in  power  led  to  his  resignation.  While  In  the  city  of  Washington  he 
studied  law  and  was  admitted  to  the  Bar.  He  afterwards  removed  to 
the  city  of  Omaha  and  practiced  law  there  until  1890,  when  he  came 
to  Seattle.  He  entered  actively  into  political  affairs  in  this  state 
and  in  due  course  was  chosen  as  Assistant  Secretary  of  the  Republi- 
can Committee.  He  practiced  law  until  a  few  months  preceding  his 
death,  when  ill  health  compelled  his  retirement  from  work.  His  or- 
iginal medical  title  remained  by  him  to  the  end,  and  he  was  known 
to  all  of  us  as  Doctor  Neagle.  He  was  a  highly  refined  and  courtly 
gentleman  and  was  very  much  liked  by  everybody  who  knew  him. 
He  was  a  member  of  Camp  John  B.  Gordon  of  the  United  Confederate 
Veterans,  in  which  he  was  always  a  marked  favorite  notwithstanding 
his  activity  as  a  republican  partisan.  His  unfailing  geniality  made 
him  friends  on  all  sides  and  everybody  had  a  good  word  for  him. 


CHARLES  8.  VOORHEES. 


December  26,  1909,  in  the  city  of  Spokane,  Hon.  Charles  S.  Voor- 
hees  passed  away.  He  was  born  in  Covington,  Indiana,  June  4,  1852. 
In  1873,  at  the  age  of  twenty-one,  he  was  graduated  from  the  George- 
town University  in  the  city  of  Washington.    He  studied  law  under  his 


16S  Ix  Memoriam 

distinguished  father,  Hon.  Daniel  W.  Voorhees,  in  Terre  Haute,  In- 
diana, and  was  admitted  to  the  Vigo  County  Bar  in  1875.  He  entered 
upon  the  practice  of  law  In  that  city.  The  next  year  he  was  ai>- 
pointed  assistant  cashier  to  the  clerk  of  the  House  of  Representatives 
in  the  city  of  Washington.  In  188;i,  in  company  with  Hon.  John  L.  Wil- 
son, he  removed  to  Washington  Territory  and  settled  in  Colfax,  where 
he  resumed  the  practice  of  law.  In  that  very  year  he  was  elected 
prosecuting  attorney  of  Whitman  county  and  served  in  that  office 
for  two  years.  In  1884  he  was  elected  delegate  from  Washington  Ter- 
ritory to  Congress  and  was  re-elected  in  1886.  In  December,  1889, 
he  removed  from  Colfax  to  Spokane,  having  meanwhile  married  Miss 
Fannie  B.  Vajen,  daughter  of  General  John  H.  Vajen  of  Indianapolis. 
In  Spokane  he  was  associated  in  the  practice  of  law  successively 
with  James  B.  Jones,  H.  M.  Stephens,  and  his  brother  Rees  H.  Voor- 
hees.   He  is  survived  by  his  wife  and  one  daughter. 

This  brief  sketch  of  his  life  would  be  quite  incotnplete  without 
some  mention  of  the  part  which  he  took  in  trying  to  get  the  bound- 
aries of  the  State  of  Washington  enlarged.  The  following  extract 
from  an  editorial  article  in  the  Seattle  Post-Intelligencer  of  December 
28,  1909,  succinctly  outlines  his  efForts  in  this  behalf: 

"In  territorial  days  the  people  of  Northern  Idaho  were  strongly 
desirous  of  becoming  attached  to  Washington;  so  much  so,  indeed, 
that  they  voted  solidly  for  delegates  to  congress  who  would  agree  to 
favor  the  annexation.  In  1885,  while  Mr.  Voorhees  was  a  delegate 
to  congress  from  Washington,  he  succeeded  in  getting  a  bill  through 
both  houses  annexing  the  "panhandle"  of  Idaho,  the  three  northern 
counties,  to  Washington.  The  final  passage  of  the  bill  was  during  the 
closing  hours  of  the  session.  It  reached  the  president  in  due  time, 
but  he  refused  to  approve  it.  It  died  through  a  "pocket  veto,"  Presi- 
dent Cleveland  stating  that  he  knew  nothing  whatever  about  the 
merits  of  the  bill,  and,  therefore,  refused  to  affix  his  signature  to  it. 
He  assumed  that  there  must  be  something  wrong  about  it,  because 
it  was  a  far  western  measure,  and  had  encountered  no  opposition  in 
congress.  There  was  great  rejoicing  in  Northern  Idaho  when  news 
came  of  the  passage  of  the  measure,  to  be  succeeded  by  bitter  dis- 
appointment and  indignation  when,  as  time  rolled  on,  it  was  seen  that 
the  president  did  not  propose  to  approve  the  law.  It  would  have 
made  a  decided  difference  in  the  history,  politically  and  otherwise, 
of  this  state,  had  that  bill  been  permitted  to  become  a  law." 
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JAMES  M'NENY. 

In  the  terrible  railroad  disaster  at  Wellington,  Washington,  on  the 
first  of  March  last  when  a  Great  Northern  passenger  train  was  crushed 
to  atoms  by  a  snow-slide  in  the  Cascade  mountains,  James  McNeny 
lost  his  life.  He  was  a  member  of  the  Seattle  Bar.  He  was  born  at 
Port  Henry,  New  York,  in  1851.  After  attending  public  school  In  his 
native  state,  he  was  graduated  at  Ottawa  College,  Canada.  He  worked 
his  way  through  that  college  by  teaching  English  to  French  students 
and  French  to  English  students.  After  his  graduation  he  edited  a 
country  newspaper  at  Elizabethtown,  New  York,  and  subsequently 
studied  law  with  Judge  Hand.  He  moved  to  Red  Cloud,  Nebraska,  in 
1878,  and  there  edited  a  country  newspaper  for  a  short  time.  Later 
he  was  admitted  to  the  Bar  and  thenceforward  to  the  time  of  his 
death  be  practiced  law.  In  1898  he  removed  from  Red  Cloud  to  Se- 
attle. He  was  a  highly  cultured  gentleman  and  a  deep  student  of  the 
law.  He  was  one  of  the  most  popular  members  of  the  Seattle  Bar 
and  his  tragic  death  was  extensively  mourned. 


RICHARD  MARSHALL  BARNHART. 

In  the  same  railroad  disaster  which  cost  James  McNeny  his  life. 
Richard  Marshall  Barnhart,  a  member  of  the  Spokane  Bar,  also  fell  a 
victim.  He  was  born  September  22,  1869,  on  a  farm  near  the  little 
tow^n  of  Decorah,  Iowa.  He  lived  on  this  farm  until  he  had  attained 
the  age  of  six  years,  when  his  parents  removed  to  the  town  of  Ridg- 
way,  Iowa.  Here  he  remained  until  1897,  when  the  family  removed  to 
Estherville,  Iowa,  where  he  resided  with  them  on  a  farm  until  he  was 
twenty  years  of  age.  At  that  age,  having  picked  up  such  education 
as  the  common  schools  afforded  him,  he  entered  the  Estherville  Stat^ 
Bank  as  a  clerk.  He  soon  became  assistant  cashier  of  the  institution 
and  held  that  position  for  six  years,  after  which  he  entered  up  on  a 
collegiate  course  at  Valpariso,  indiana.  After  spending  one  year  at 
that  college,  he  returned  to  Estherville  and  re-entered  the  bank  for 
one  year,  at  the  expiration  of  which  time  he  re-entered  college  at  the 
town  of  Ada,  in  Ohio.  From  this  college  he  went  to  the  University  of 
Michigan  at  Ann  Arbor,  where  he  completed  the  three-years  law 
course,  with  honors,  in  two  years.  He  was  graduated  in  1890,  and 
shortly  thereafter  removed  to  the  city  of  Spokane,  which  was  his  home 
during  the  remainder  of  his  life.  In  Spokane  he  served  as  law  clerk 
until  the  election  of  Hon.  Horace  Kimball  to  the  office  of  prosecuting 
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attorney  of  Spokane  county  in  1901.  Mr.  Barnhart  and  Hon.  Miles 
Poindexter,  now  senator  in  Congress,  were  appointed  by  Mr.  Kimball 
as  his  deputies.  In  1904  Mr.  Barnhart  was  elected  prosecuting  at- 
torney of  the  county  and  re-elected  in  1906.  Mr.  Barnhart  proved  to 
be  a  most  able,  efficient,  and  upright  prosecutor;  and  the  county  of 
Spokane  recovered  through  him  thousands  of  dollars  in  taxes  through 
the  foreclosure  of  delinquent  certificates.  He  won  and  retained  the 
respect  of  the  people  of  Spokane,  and  his  death  was  a  loss  to  them  and 
to  the  Bar. 


IRA  ALLEN  TOWN. 

In  the  city  of  Tacoma,  on  March  31,  1910,  one  of  the  best  known 
practitioners  of  the  Pierce  County  Bar,  Hon.  Ira  Allen  Town,  departed 
this  life.  He  was  born  in  Franklin  county,  New  York,  in  1848,  and  was 
within  a  few  days  of  his  62nd  birthday  when  he  was  stricken  witn 
apoplexy  at  the  court  house  in  Tacoma.  When  sixteen  years  of  age 
he  accompanied  his  parents  to  Freeborn  county,  Minnesota,  and  later 
attended  the  Cedar  Valley  Seminary  at  Osage,  Iowa,  from  which  he 
was  graduated  in  1873  with  the  degree  of  Bachelor  of  Science.  He 
taught  school  for  a  year  and  then  entered  the  law  department  of 
the  University  of  Iowa,  from  which  he  was  graduated  In  1875  with  the 
degree  of  Bachelor  of  Laws.  He  engaged  in  practice  in  Albert  Lea, 
Minnesota,  and  upon  the  incorporation  oi  that  town  as  a  city,  was 
elected  its  chief  magistrate,  in  which  position  he  served  for  two 
years.  From  January,  1880,  to  January,  1884,  he  was  Judge  of  the 
probate  court  in  Freeborn  county,  which  position  he  resigned  in  order 
to  remove  to  Tacoma,  which  he  had  visited  the  previous  year.  He 
practiced  law  in  Tacoma  until  the  time  of  his  death  and  was  highly 
esteemed  by  the  Bar  and  by  the  general  public.  He  is  survived  by  his 
wife  and  two  daughters. 


FLETCHER  M.  JEFFERY. 

In  the  city  of  Seattle,  on  April  7th,  1910,  a  member  of  this  Asso- 
ciation and  of  the  Seattle  Bar,  Fletcher  Milton  Jeffery,  passed  away 
in  the  fiftieth  year  of  his  age.  He  was  born  in  Riley  County,  State 
of  Kansas,  July  1st,  1860.  His  father  was  a  minister  of  the  Methodist 
Episcopal  church  and  served  a  large  territory,  ajs  was  the  custom  in 
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the  frontier  settlements;  from  which  circumstance  he  was  popularly 
assigned  to  the  respected  class  known  as  circuit-riders.  Young 
Fletcher  acquired  a  common  school  education,  and  then  attended  a 
course  of  instruction  in  the  Kansas  State  Agricultural  College  at  Man- 
hattan, from  which  he  was  graduated  in  his  twenty-first  year.  Tne 
family  soon  thereafter  moved  to  California,  where  he  studied  law 
and  was  admitted  to  practice.  After  the  common  experience  of  young 
practitioners,  in  California  as  elsewhere,  he  went  to  Boston,  where  he 
spent  a  year,  with  little  liking  for  far-eastern  ways  and  ideas.  From 
Boston  he  migrated  to  Cripple  Creek,  Colorado,  where  he  hecame 
mayor  of  the  lively  mining  town  and  remained  for  nine  years.  Upon 
the  decline  of  that  gold  camp  he  removed  to  the  state  of  Washington 
in  1901  and,  as  might  be  expected,  chose  for  his  home  another  mining 
camp — ^Republic,  in  Ferry  county.  Here  he  held  out  for  two  years, 
during  which  the  fortunes  of  the  camp  rapidly  waned  until  it  was  al- 
most wholly  abandoned.  He  then,  for  his  last  move,  went  to  Seattle, 
and  practiced  law  there  until  death  unexpectedly  overtook  him,  with 
his  fortune  yet  to  be  won  and  a  wife,  a  son  and  a  daughter  dependent 
upon  him  for  support.  His  membership  in  the  Knights  of  Pythias,  the 
Yeomen,  and  the  Woodmen  of  the  World  constituted  the  major  part 
of  his  legacy  to  those  whom  he  loved  and  lived  for. 


JOHN   P.  JUD80N. 

'At  Colville,  on  April  12,  1910,  John  P.  Judson  died  at  the  age 
of  seventy- two,  after  having  practiced  for  fifty  years  at  the  Bar  of 
the  Territory  and  State  of  Washington.  He  was  bom  in  Prussia, 
from  which  his  people  emigrated  to  the  United  States.  He  crossed 
the  plains  In  an  ox-cart  in  1853  ana  settled  at  Steilacoom,  in  Pierce 
county.  He  taught  school  and  became  the  territorial  superintendent 
of  instruction.  He  served  in  the  legislative  assembly  of  the  tenicory 
for  three  terms  and  was  one  of  the  commission  which  in  1881  codified 
the  laws  of  the  territory  and  prepared  what  is  generally  known  at  the 
Bar  as  the  Washington  Code  of  1881.  From  Steilacoom  he  removed 
to  Tacoma,  where  he  had  an  extensive  practice  and  was  regarded  as 
one  of  the  best  lawyers  at  the  Bar.  In  Tacoma  he  served  as  city 
attorney  under  the  administration  of  A.  V.  Fawoett,  who 
is  again  serving  that  city  as  its  mayor.  From  Tacoma  he 
removed  to  Spokane,  where  he  also  served  as  city  attorney,  and  from 
which  city  he  removed  to  Colville  in  Stevens  county,  where  he  passed 
the  remainder  of  his  days.  He  became  president  of  the  Stevens  county 
Bar  Association.    At  the  time  of  his  death  he  had  practiced  law  for  a 
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longer  continuous  time  in  Washington  than  any  other  member  of  the 
Bar.    He  is  survived  by  his  wife  and  four  daughters.  ( 


JOHN  W.  ROSE. 

At  ^ynden,  in  Whatcom  County,  on  April  23,  1819,  John  W.  Rose. 
a  member  of  the  Bab  of  that  county,  passed  to  his  eternal  reward. 
He  was  bom  in  the  State  of  Indiana  on  May  13,  1857.  He  was  ad- 
mitted to  the  Bar  in  his  native  State  and  soon  thereafter  removed  to 
St.  John's  and  afterwards  to  Hutchinson,  in  the  State  of  Kansas,  in 
which  cowns  he  practiced  his  profession  until  the  year  1902,  when  he 
came  to  the  State  of  Washington  and  entered  into  law  partnership  in 
the  City  of  Whatcom  (now  Bellingham)  with  Mr.  O.  P.  Brown,  who 
is  a  member  of  our  association.  After  his  death,  his  brethren  of  the 
Bar  Association  of  Whatcom  County  adopted  this  excellent  encomium 
upon  his  character: 

"Bom  in  Indiana,  he  there  grew  to  manhood  and  was  adinitted  to 
the  Bar.  After  several  years  of  successful  practice  in  his  native  state, 
he  moved  to  Kansas  and  continued  the  practice  at  St.  John  and  after- 
ward at  Hutchinson.  He  came  from  the  latter  place  to  Bellingham 
la  1902,  in  the  prime  of  years,  and  endowed  with  that  seasoned  ma- 
turity which  experience  ripens;  and  soon  overcoming  the  usual  per- 
plexities of  a  new  Jurisdiction  he  was  accorded  the  merited  distinc- 
tion of  high  rank  among  his  fellows  and  in  the  estimation  of  the  com- 
munity. Both  in  ability  and  character,  he  was  an  honor  to  his  pro- 
fession. Proficient  in  the  deduction  of  legal  principles,  quick  in  com- 
prehension of  essential  relations  in  the  tangles  of  law  or  of  evidence, 
resourceful  in  argument,  dominant  in  will,  and  possessed  of  a  memory 
which  served  him  best  when  needed  most,  his  abilities  were  an  ac- 
cesslor  to  the  legal  attainments  and  standing  of  the  local  Bar;  while 
the  zeal  of  the  student  and  the  enthusiasm  of  the  advocate  found  new 
encouragement  and  example  in  his  unfailing  industry  and  aggressive 
earnestness  in  behalf  of  his  clients.  Attending  these  qualities,  which 
contributed  to  nis  success  as  a  lawyer,  were  the  kindly  attribute  of 
the  heart  which  made  him  respected  and  beloved  as  a  man.  Honest 
in  motive,  sincere  in  purpose,  sympathetic  in  impulse,  he  won  the 
respect  of  his  temporary  antagonists  in  the  trial  of  causes,  the  grati- 
tude of  many  unfortunate  and  poor  among  his  acquaintances,  and  the 
abiding  personal  confidence  of  his  clients  and  of  the  Bench. 

"Now  that  he  has  departed  hence  and  his  place  among  us  becomes 
a  cherished  memory,  we  would  thus  give  some  permanent  expression 
of  our  foregoing  estimate  and  appreciation  of  his  character  and  in- 
fluence." 
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JAMES  ALVI8  WILLIAMSON. 

In  the  City  of  Tacoma  on  May  1,  1910,  former  Superior  Judge 
James  Alvig  Williamson  died,  after  an  illness  varying  in  degree  dur- 
ing the  preceding  nine  years.  He  was  horn  on  a  plantation  In  Cai- 
well  County,  North  Carolina,  Fehruary  1,  1846,  and  was,  therefore^ 
to  a  day,  64  years  and  three  months  old.  He  came  of  distinguished 
lineage,  representing  some  of  the  hest  blood  of  England,  Ireland  and 
Scotland.  His  mother  was  Mary  L^e,  of  the  famous  Virginia  family 
of  that  name;  his  father  was  Swift  Williamson,  an  immediate  des* 
cendant  of  Hugh  Williamson,  a  member  of  the  continental  congress 
and  one  of  the  signers  of  the  constitution  of  the  United  States.  On 
both  sides  of  the  family  they  were  rich  planters  and  typical  southern 
gentlemen. 

The  Judge's  schooling  was  interrupted  in  1863  by  the  imperatlYe 
demands  of  the  Civil  War,  and  at  the  age  of  17  he  folded  up  his  books 
and  shouldered  a  musket  at  Winston,  in  his  native  commonwealth. 
He  was  mustered  into  duty  as  a  member  of  Company  B,  first  battalion. 
North  Carolina  sharpshooters,  and  served  to  the  close  of  the  war  In 
April,  1865.  The  family  fortunes  had  meanwhile  been  swept  away, 
and  young  Williamson,  early  in  his  20th  year,  had  to  enter  upon  other 
battles — the  civic  struggle  for  subsistence  and  distinction.  He  re- 
solved to  become  a  lawyer  and  taugVt  school  as  the  readiest  meaAS 
of  getting  money  enough  for  the  purpose.  The  South  was  impover- 
ished, the  salary  was  meager,  and  it  took  him  six  years  to  reach  the 
goal  of  his  ambition,  for  he  was  not  a4mitted  to  practice  until  1871, 
which  occurred  in  Winston,  where  he  had  enlisted  eight  years  pre- 
viously. 

He  was  so  well  prepared  for  his  new  duties  that  five  years  later 
he  was  elected  a  judge  of  the  criminal  court.  His  Kindness  of  heart 
made  this  position  distasteful  to  him  and  he  relinquished  it.  He 
was  afterwards  elected  to  the  state  senate  to  represent  Davie  and 
Rowan  counties.  His  uprightness  of  character,  eloquence  of  speech 
and  geniality  of  manner  sihgled  him  out  for  further  honors,  and  he 
came  very  near  being  nominated  for  congress,  notwithstanding  his 
youth  and  the  total  absence  of  wealth.  He  was  devoted  to  his  pro- 
fession and  not  inclined  to  pursue  a  political  career,  but  his  attrac- 
tive qualities  had  already  made  him  a  state  personage  and  one  of 
the  most  promising  possibilities  for  'the  governorship. 

In  1884  he  sought  in  Raleigh,  the  capital  of  the  state,  a  wider  field 
for  law  practice,  and  there  he  remained  until  1888,  when  he  came  to 
Tacoma.  In  this  city  he  was  successively  associated  in  practice  with 
Judge  C.  M.  Easterday,  now  on  the  superior  bench,  and  with  John  A. 
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Parker.  In  1894  he  was  elected  a  member  of  the  school  board  of 
Tacoma. 

In  1896  the  democrats.  Silver  republicans  and  populists  formed 
throughout  this  state  a  fusion  party,  in  Pierce  county  the  fuslonists 
nominated  Thomas  Carroll,  James  A.  Williamson  and  W.  H.  H.  Kean 
for  the  superior  banch,  and  they  were  all  elected  by  large  majorities. 
Carroll  had  fought  in  the  Civil  War  on  the  Union  side,  as  Williamson 
had  on  the  Confederate,  and  Kean  was  a  civilian,  too  young  to  parti- 
cipate in  the  struggle,  and  was  the  representative  of  th  populists  on 
the  ticket. 

Among  Judge  Williamson's  warmest  friends  and  supporters  were 
the  veterans  of  the  Union  army.  He  had  already  become  an  invited 
and  welcome  guest  at  all  their  social  festivities,  and  his  happy 
speeches  were  looked  forward  to  as  pleasing  features.  He  was  re- 
markably free  from  all  traces  of  sectional  and  partisan  bias  or  bitter- 
ness. A  stranger  listenlnjg  to  his  hearty  indorsement  of  many  re- 
publican measures  and  his  high  opinion  of  republican  statesmen  would 
at  once  infer  that  he  was  a  strong  republican  partisan;  but  this  was 
only  one  of  the  manifestations  of  his  fair-mindedness  on  all  subjects. 
He  steadfastly  refused  to  look  at  the  evil  in  men  and  was  always 
able  to  see  their  virtues  and  merits  in  abundance.  This  quality  of 
mind  served  him  in  good  stead  on  the  bench  and  endeared  him  to 
lawyer  sand  laymen  alike. 

In  social  life  he  was  a  loving  husband,  a  devoted  father,  a  warm- 
hearted friend,  a  generous  opponent  and  a  public-spirited  citizen. 
He  was  a  flne  type  of  the  American  gentleman.  He  saw  good  in 
everything  and  was  constitutionally  an  optimist.  Nobody  could  be 
his  enemy.  He  had,  in  exceptional  unison,  the  qualities  which  win 
the  hearts  of  all  classes.  He  was  a  widely-read  man  and  a  deep 
student  of  the  law,  which  to  him  was  the  rule  and  guide  of  all  just 
living.  He  was  tender  and  considerate  of  the  feeling  of  everybody 
and  blind  to  all  faults. 

Upon  his  retirement  from  the  bench  in  1901,  Judge  Williamson 
resumed  the  practice  of  law,  in  association  with  his  son,  George  6. 
Williamson;  but  his  health  gradually  gave  way  and  for  some  years  he 
was  quite  an  invalid. 

Judge  Williamson  was  married  twice  and  is  survived  by  his  second 
wife;  three  sons,  George  G.,  Thomas  and  Herndon,  all  of  Tacoma,  and 
five  daughters,  Mrs.  John  J.  Miller  of  North  Yakima,  Mrs.  Ralph 
Krows  of  Seattle,  Mrs.  Orno  Strong,  Mrs.  E.  R.  Ray  and  Miss  Chinita 
Williamson,  ail  of  Tacoma. 
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JOHN   H.  McGRAW. 

In  Seattle,  on  June  23rd,  1910,  John  Harte  McGraw,  after  a  linger- 
ing illness,  passed  away.    He  was  born  at  Barker  Plantation,  Penob- 
scot County,  Maine,  October  4,  1850.     When  a  little  more  than  two 
years  old  his  father  was  drowned  in  the  Penobscot  river,  and  his 
mother 'was  left  with  three  small  children,  and,  as  he  often  expressed 
it,  "poverty  in  abundance."    At  the  age  of  fourteen  he  entered  upon 
bis  independent  career,  with  a  scant  education  acquired  at  an  atten- 
dance of  a  few  terms  in  a  country  school.    At  seventeen  he  was  em- 
ployed as  a  clerk  in  a  general  merchandise  store,  where  he  remained 
for  three  years.    October  12,  1874,  he  married  Miss  May  L.  Kelley. 
He  and  a  brother  started  a  little  grocery  business,  which  was  wound 
up  in  1875  as  a  result  of  general  depression  caused  by  the  failure,  in 
1873,  of  Jay  Cooke  &  Co.,  and  tne  resultant  bankruptcy  of  the  North- 
ern Pacific  R.  R.  Company,  which  precipitated  a  general  financial  panic 
that  lasted   for  several   years.     In   1876   young   McGraw   started   for 
San  Francico  and  worked  as  a  horse-car  driver  in  that  city.    Decem- 
ber 28th  of  that  year  he  arrived  in  Seattle  and  got  employment  as  a 
clerk  in  a  hotel.    The  next  year  he  got  a  lease  of  a  small  hotel,  which 
he  conducted  until  it  was  destroyed  by  fire  in  1878.    He  then  obtained 
a  position  on  the  police  force  of  Seattle,  consisting  of  four  men.  He 
served  one  year  in  this  capacity,  and  in  July,  1879,  was  elected  City 
Malrshal  on  a  popular  vote,  and  chosen  by  the  City  Council  as  Chief 
of  Police.    He  held  these  positions  until  February,  1882,  when  he  was 
chosen  as  SherifF  of  King  County  to  fill  an  unexpired  term.     In  No- 
vember of  that  year  he  was  elected  Sheriff  and  re-elected  in   1884. 
During  his  incumbency  of  the  Sheriff's  office  he  studied  law  and  was 
admitted  to  the  Bar.    In  March,  1887.  he  Joined  former  Chief  Justice 
Roger  S.  Greene  and  the  present  United  States  District  Judge,  C.  H. 
Hanford,  in  law  partnership.    Later  they  took  in  Joseph  F.  McNaugh, 
and   the  firm   became  Greene,   Hanford,   McNaught   &    McGraw.     He 
continued  two  years  in  practice.     In   1888  he  was  nrevanpd  uDon  to 
accept  the  nomination  for  SherifF  and  was  elected.     He  declined  a 
re-election  in  1890  and  became  President  of  the  First  National  Bank 
of  Seattle.     He  had  already  become  a  toremost  figure  fn  the  politic 
of  the  State   and   was   regarded    as    the   Republican    Warwick.     Hf" 
generalship  in  politics  was  marked  by  ability,  keenness  and  resource 
fulness,    accompanied    by    singular    frankness    and    openness    in    his 
methods;      so     much     so     that     he     was     greatly     admired      and 
respected    by    his    leading    opponents.      In     1892    he    was    elected 
Governor    of    the    State.      His    term    of    office    was    full  of  trouble, 
for    the    great    financial     panic    of    1893    demoralized     politics    as 
well    as   business.    He   resolutely   opposed   all    measures    tending   to 
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weaken  the  credit  of  the  State  or  interfering  with  the  Just  rights  of 
creditors;  and  he  remorselessly  vetoed  appropriations  which  he  con- 
sidered in  excess  of  the  State's  resources.  At  the  end  of  his  term 
in  1897,  largely  in  consequence  of  his  incumbency  of  the  Governorship, 
his  personal  affairs  were  in  bad  condition.  In  July  of  that  year  fhe 
gold  ship  "Portland"  arrived  in  Seattle  with  news  of  the  rich  gold  dis- 
coveries on  the  Yukon  and  its  tributaries  in  and  about  Dawson.  Gov- 
ernor McGraw  started  for  the  new  Eldorado,  but  did  not  reach  his 
goal.  He  stopped  midway  on  the  Yukon  river  and  went  to  work  dig- 
ging for  gold.  Returning  after  two  years  of  hard  labor  he  had 
120,020.00.  Taking  out  the  |20,  he  counted  the  |20,00  to  Harold 
Preston  and  said:  ''Harold,  I'll  make  this  120.00  last  until  I  am  able 
to  get  more,  but  I  want  you  to  pay  my  creditors."  He  carried  out  his 
resolution.  He  entered  into  the  real  estate  and  insurance  business 
and  in  a  short  time  was  able  to  pay  his  indebtedness,  amounting  to 
about  1100,000.  His  business  prospered,  and  he  was,  at  the  time  of 
his  death,  a  relatively  rich  man. 

Governor  McGraw  was  a  man  of  lofty  principles  and  of  unswerving 
integrity.  Notwithstanding  the  meagerness  of  his  early  education, 
he  became  a  very  well  informed-man  by  the  reading  oi  histories  and 
the  study  of  the  best  authors.  In  the  city  of  Seattle  there  was  a 
general  sentiment  that  he  must  be  placed  at  the  head  of  every  public 
enterprise,  and  he  had  much  difficulty  in  resisting  importunities  in 
this  direction.  He  served  as  President  of  the  Chamber  of  Commerce 
for  four  years  and  spent  much  time  in  the  City  of  Washington  urg- 
ing immediate  consideration  of  measures  for  the  benefit  of  Alaska. 
His  wife  died  about  three  years  ahead  of  him.  He  is  survived  by  a 
son,  Mark  Thomas  McGraw,  now  a  Deputy  United  States  Marshal, 
and  by  a  daughter,  Kate  Edna,  wife  of  Fred  Hudson  Baxter,  of  Seattle. 
Although  Governor  McGraw  did  not  remain  long  at  the  practice  ef 
law,  he  was  well  grounded  in  its  principles  and  had  sound  judgment 
on  legal  propositions.  His  death  was  mourned  not  only  throughout 
the  State  of  Washington,  but  also  by  leading  men  in  all  parts  of  the 
United  States,  including  the  President  himself. 


CHARLES  8.  WILEY. 

In  the  waters  of  a  creek  emptying  Into  Jervis  Inlet,  British  Col- 
umbia, on  July  11,  1910,  Charles  S.  Wiley,  of  Seattle,  and  his  wife 
were  drowned  by  the  capsizing  of  a  rowboat  in  which  they  were 
exploring  the  creek.    His  wife's   body  was  recovered,   but  his  own 
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seems  to  be  lost  forever.  Mr.  Wiley  was  a  respected  member  of  tbe 
Seattle  Bar.  He  was  a  native  of  Charleston,  Illinois,  where  he  prac> 
ticed  law  until  1901,  when  he  removed  to  Seattle;  and  he  was  about 
fourty-five  years  old  when  he  died.  He  engaged  in  practice  in  Se- 
attle, and  was  head  of  the  firm  of  Wiley,  Herr  &  Bayley.  In  1906  he 
Joined  another  member  of  the  Bar,  Mr.  William  H.  Lewis,  in  the  for- 
mation of  the  Lewis  Construction  Company,  and  of  Lewis  &  Wiley,. 
Inc.,  which  did  extensive  work  in  the  regrading  of  Seattle's  hilly 
streets.  To  the  business  of  these  companies  Mr.  Wiley  devoted  most 
of  his  time,  and  he  earned  quite  a  fortune.  He  was  interested  in  sev- 
eral other  corporations,  and  was  on  the  high  road  to  great  wealth. 
He  had  made  a  specialty  of  corporation  law  in  Illinois  and  had  served 
as  attorney  for  the  Big  Four  Railway  Company.  His  fine  qualities 
are  well  summarized  in  this  tribute  to  his  memory  from  the  repre- 
sentatives of  the  Abstract  and  Title  Insurance  Companies  of  Seattle: 

"Through  our  intercouse  with  him  as  a  business  associate  we- 
learned  to  admire  him  for  his  good  judgment,  wise  counsel  and  strict 
integrity,  and  as  a  man  of  the  highest  type  we  have  been  proud  to 
know  and  have  him  for  a  friend.  Mr.  Wiley  could  always  be  de- 
pended on  for  clean-cut,  fair-minded  and  conscientious  advice  in  aXt 
the  complex  questions  and  relations  that  are  continually  arising  in 
business  life. 

"We  feel  that  the  community  has  lost  a  noble,  upright  citizen,  the- 
business  world  a  wise  counselor,  and  we  a  trusted  associate  and 
true  friend,  and  we  desire  to  entend,  on  behalf  of  the  corporation* 
which  we  represent,  and  for  ourselves  individually,  our  heartfelt 
sympathy  in  this  hour  of  affliction." 


CONCLUSION. 

As  to  each  and  all  of  these  departed  brethren,  much  more  might 
with  propriety  be  set  forth  in  this  Report;  but  it  has  already  attainect 
more  than  the  ordinary  length,  and  the  Committee  feels  obliged  to 
content  itself  with  these  bare  outlines  of  their  honorable  careers.  In 
their  daily  walk  and  conversation  our  friends  and  brothers  maintained 
and  exemplified  the  high  standards  and  ideals  of  our  Profession,  and 
we  sadly  lay  upon  their  tombs  the  heartfelt  tribute  of  our  regard^, 
esteem  and  affection. 

Respectfully  submitted, 

JOHN  ARTHUR, 
Chairman  Committee  on  Obituaries. 
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OpeniBg  Session,  Thursday  Honiing,  July  27,  1911,  Masoi^o 

Temple,  Spokane,  Wash. 

President  Howard — Gentlemen  of  the  Washingrton  State 
Bar  Association,  you  will  please  come  to  order.  The  first  order 
of  business  on  the  program  is  the  Address  of  Welcome,  by  the 
Honorable  Lester  P.  Edge,  President  of  the  Spokane  Bar  Asso- 
ciation. 

Mr.  Edge — Mr.  President  and  Members  of  the  State  Bar 
Association:  It  is  my  agreeable  privilege  today  to  extend  t;> 
you  most  cordial  and  sincere  greeting.  The  citizens  of  our 
city,  particularly  the  members  of  its  Bar,  esteem  it  an  unusual 
honor  to  have  assembled  in  its  midst  such  a  distinguished  and 
representative  gathering  of  not  only  the  citizens  of  our  state, 
but  of  the  .entire  Northwest.    Fortunate  indeed  are  we  that 

> 

we  may  have  with  us  sitting  in  deliberate  assemblage  citizens 
representing,  as  you  do,  the  higher  and  broader  thought  of  the 
people,  and  that  we  may  have  at  first  hand  the  fruits  of  your 
labors  and  the  benefits  of  your  deliberations. 

We  greet  you  as  representing  the  highest  ideals  of  a  great 
profession  that  throughout  the  history  of  the  English  speak- 
ing people,  has  always  stood  as  the  protector  of  our  civil  rights 
and  the  advocate  of  orderly  and  constitutional  government. 
We  are  pleased  to  welcome  you  because  you  have  come  not 
with  any  mercenary  or  selfish  purpose.  Tou  have  laid  aside 
your  duties  on  the  bench  and  at  the  bar  to  come  here  and  con- 
sult for  the  common  good;  that  your  combined  wisdom  may 
evolve  remedies  for  existing  evils  and  devise  methods  for  the 
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more  expeditions  ^ml  orderly  administration  of  the  law.  This 
is  indeed  CQ^lnendable.  In  fact  it  is  necessary.  We  are  al- 
most dail^^'tsdnlronted  with  the  spectacle  of  witnessing  assemb- 
lages of'jonr  citizens  unlearned  in  the  law,  unacquainted  witb 
public 'AffiEiirs  or  the  statutes  in  force,  proposing  amendments 
t^JoUf  constitution  and  drafting  radical  and  comprehensive 
,  -.teglslation.  Too  frequently  they  force  the  adoption  of  these 
>  I\  proposals  as  the  law  of  the  land. 

Occurrences  of  this  character  remind  us  that  it  is  to  or- 
ganizations such  as  ours  that  the  people  should  look  for  in- 
telligent suggestions  as  to  the  way  the  difficulties  should  be 
met.  They  may,  perhaps,  remind  us  that  we  should  at  times 
disregard  precedent  if  it  becomes  unwieldy  or  unreasonable, 
with  the  same  spirit  of  willingness  with  which  we  would  dis- 
card the  antique,  the  obsolete  or  cumbersome  in  matters  of 
every  day  life.  We  are  reminded  we  must  either  progress  or 
recede,  but  we  should  keep  abreast  of  the  advancement  of  other 
lines,  to  the  end  that  the  administration  of  law  be  as  reasona- 
ble and  simple  as  possible.  If  these  matters  do  not  receive 
our  serious  consideration,  they  may  receive  it  from  other  and 
less  capable  organizations,  and  the  resulting  confusion  may, 
with  some  show  of  reason,  be  chargeable  to  the  profession  to 
which  we  belong. 

We  are  convinced  that  your  sessions  here  will  be  of  ma- 
terial assistance  to  the  jurisprudence  of  the  state,  and  that 
some  lasting  good  will  come  to  the  profession  as  a  result  of 
your  deliberations,  and  that  ideas  and  theories  brought  forth 
here  may  have  such  force  as  to  enable  them  to  be  of  practical 
use  in  our  affairs. 

It  has  been  some  years  since  you  have  honored  our  city 
in  this  manner,  and  we  deeply  appreciate  the  distinction  be- 
stowed. We  are  glad  to  have  you  with  us,  and  we  hope  your 
stay  will  be  as  agreeable  to  you  as  it  is  to  those  who  have  the 
honor  to  be  your  hosts.     (Applause). 
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Mr.  President — The  response  will  be  made  by  Judge  Fred 
V.  Brown,  of  Seattle. 

Mr.  Brown — Mr.  President,  and  members  of  the  Spokane 
Bar :  I  obtained  the  honor  of  being  selected  to  respond  to  this 
address  of  welcome' by  coming  over  here  Monday  and  staying 
here  nearly  a  week,  and  being  here  to  greet  the  Secretary  when 
he  arrived  and  selected  the  member  to  respond  to  this  address. 
I  will  trj'  to  show  my  appreciation  of  the  honor  by  not  doing 
as  is  so  often  done — talking  a  perfectly  good  welcome  to  death. 

On  behalf  of  the  members  of  the  State  Bar  Association, 
I  wish  to  retnm  most  sincere  and  hearty  thanks  to  the  breth- 
ren of  the  Spokane  Bar  for  the  welcome  that  you  have  given 
us  and  the  very  complete  and  hospitable  arrangements  that 
you  have  made  for  our  meeting.  These  are  a  guaranty  not  only 
of  successful  business  sessions  of  the  Association  but  a  guar- 
anty also  of  a  great  deal  of  pleasure  during  the  days  that  shall 
pass  while  we  are  in  session. 

We  have  come  here  not  only  for  the  purpose  of  pleasure 
but  to  seriously  deliberate  over  many  matters  of  interest  to 
the  profession.  The  presence  of  the  Spokane  Bar  is  a  guar- 
anty that  our  deliberations  will  be  attended  by  wise  counsel 
and  that  our  conclusions  will  be  based  upon  sound  judgment. 
Serious  questions  confront  the  bar  of  the  State  of  Wash- 
in^on,  as  indeed  they  do  the  entire  bar  of*  the  country.  The 
.standing  and  dignity  of  the  profession  of  law  is  threatened 
from  without  and  from  within ;  threatened  from  within  by  un- 
worthy members  who  seek  to  attain  success  rather  than  honor 
and  standing  and  learning;  dangers  from  without  by  appeals 
to  the  prejudices  and  suspicions  of  the  ignorant  and  unlearned. 
The  standing  of  our  institutions,  the  courts,  are  likewise 
threatened  from  within  and  without.  They  are  threatened 
from  within  by  unworthy  members  of  the  bench  who  prefer 
to  gain  the  plaudits  of  the  crowd  rather  than  the  tamer  honors 
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attendant  upon  learning  and  the  careful  and  conscientious  dls- 

charge  of  duties  as  they  are  dictated  by  the  law. 

The  matter  that  we  have  to  deliberate  upon  is  the  success- 
ful manner  in  which  to  meet  these  dangerous  tendencies,  and 
I  am  sure  that  I  voice  the  sentiment  of  all  4he  members  of  the 
State  Bar  Association  when  I  say  to  our  brethren  of  the  Spo- 
kane Bar,  that  their  high  standing  as  lawyers,  with  the  ability 
that  they  have  shown  in  the  contests  where  we  have  met  then* 
when,  upon  all  occasions,  they  have  shown  themselves  foe- 
men  worthy  of  our  very  best  efforts,  will  be  valuable  assistance 
to  us  in  our  deliberations. 

We  are  glad  to  come  to  the  City  of  Spokane  for,  while 
We  take  pride  in  our  own  cities,  we  all  look  upon  Spokane  as 
the  gem  of  the  inter-mountain  country,  as  well  as  the  metropo- 
lis of  Idaho.  (Laughter),  We  take  a  just  pride  in  your  pro- 
gress. We  desire  to  congratulate  you,  at  the  opening  of  this 
convention,  on  your  achievement  in  having  settled  the  old 
problem  of  civic  administration  and,  speaking  entirely  out  of 
my  official  character  and  outside  of  my  retainer,  I  congratulate 
the  city  upon  its  recent  great  victory  over  the  cities  of  Seattle^ 
Tacoma  and  Portland.  (Referring  to  the  decision  of  the  In- 
terstate Commerce  Commission  in  the  Spokane  Rate  case  just 
announced,  (Laughter).  Now,  when  you  shall  have  met  and 
grappled  with  and  passed  upon  the  hobble-skirt  quesftiom,  which 
is  now,  I  understand,  prominently  before  the  community,  yoii 
will  have  attained  a  very  high  standard  among  the  cities  of 
the  Northwest. 

We  like  the  beauties  of  Spokane,  the  beauties  of  your 
buildings,  your  homes,  the  surrounding  mountains,  lakes  anct 
valleys.  We  like  your  climate  and  we  like  to  be  here,  and  that, 
r  fake  it,  is  why  the  Bar  Association  of  the  State  of  Washing- 
ton has  voted  unanimously  to  be  here  at  this  time.  While  we 
5'ield  an  admiration  to  your  beautiful  city,  we  will  not  sur- 
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render  our  loyalty  to  our  own  cities,  for  we  well  know^  with 
the  poet: 

^There  is  a  land  of  every  land  the  pride, 

Beloved  hy  Heaven  o'er  all  the  world  beside; 
Where  brighter  suns  dispense  serener  light. 
And  miider  moons  emparadise  the  night 

'*And  Man!  unchanging  man.  In  every  varying  clime, 
Through  aQ  the  ages  of  revolving  time. 

Deems  his  own  land,  of  every  land  the  pride. 
Beloved  by  Heaven  o'er  all  the  world  beside.** 

Subjtjct  to  that  sentiment,  I  know  we  will  join  in  most 
hearty  admiration  and  respect  for  your  beautiful  city  and 
thank  yon  for  your  kind  welcome.     (Applause). 

^Ir,  President — We  will  now  listen  to  the  report  of  the 
J>ecretary, 

SECRETARY'S    REPORT 

Olympla.  Wash.,  July  1,  1911, 
To  the  Washington  State  Bar  Association: 

As  Secretary,  I  hereby  submit  my  report  for  the  period  commence 
^ng  July  1,  IdlO  and  ending  June  30,  Idll. 
The  membership  as  per  last  report  was 428 

New  members  admitted  last  meeting  ^ . .  ^ 82 

Total  510 

Died  during  year  5 

Withdrawn    5      10 

Membership  to  date   500 

Under  Article  V.  of  the  By-Laws,  members  more  than  two 
years  in  arrears  for  dues  are  liable  to  suspension.  Members 
more  than  two  years  in  arrears   56 


FINANCIAL  STATEMENT 
Collections   from  dues  since  last  report    $910.00 

Expenses  of  OfAce: 
Aug.  1,  1910,  Expenses  incident  to  meeting — 
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Telegraphing  and  phoning,  July,  1910   1  14.20 

Incidental  expenses  of  meeting   17.25 

Stenographic  report  and  per  diem  of  reporter,  50% 

regular  fees   24.25 

Postage 25.00 

Printing   circulars    9.50 

Printing  envelopes  and  letterheads  9.50 

Jan.  1,  1911— 

Clerk  assistance  30.00 

Postage    12.00 

June  3,  1911— 

For  proof  reading  and  clerical  assistance   30.00 

Printing   proceedings,   1910    299.90 

Photo   for   book    1.00 

Printing  for   circular    6.00 

1500    Clasp    envelopes    17.50 

Postage 60.00 

Telephoning  and  telegraph   9.00 

1000  letterheads   4.25 

1000   envelopes    4.25 

Incidental  expenses  of  Secretary  for  year 69.40    $643. '0 

Transmitted  to  Treasurer,  June  30   $267.00 

1910.00 

Mr.  President — We  will  now  listen  to  the  report  of  the 
Treasurer. 

Mr.  Secretary — Mr.  President,  the  Treasurer  has  handed 
me  his  report  to  read,  and  it  is  as  follows : 

REPORT  OF  TREASURER 

Olympia,  Wash.,  July  1,  1911 

Amount  on  hand  last  report   1314.91 

Received   from   Secretary    910.00 

Total    $1,224.91 

Paid    warrant   No.    35    $  643.00 

Balance  on  hand  July  1,  1911   $  581.91 

ARTHUR  REMINGTON,  Treasurer. 

Mr.  President — Gentlemen,  you  have  listened  to  the  report 
of  the  Secretary.     What  will  you  do  with  it?     Hearing  nr> 
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objeclion,  the  report  will  stand  as  approved,  as  also  will  the 
report  of  the  treasurer. 

We  will  now  listen  to  the  report  of  the  Committee  on 
Membership,  Mr,  Dewart,  chairman. 

Mr,  Dewart — Mr,  President,  your  Committee  on  Membership 

begs  leave  to  report: 

Spokane,  Wash.,  July  26.  191L 
To  the  President  of  the  WashlTigtoii  State  Bar  Association: 

Your  Committee  on  Membership  begs  leave  to  report  that  it  has, 
during  the  interim  of  the  meetings  o!  this  Association,  approved  for 
membership  in  this  Association  the  names  herewith  submitted,  pur- 
suant to  Section  Four  of  Articie  Three  of  the  constitution. 

Respectfully  submitted, 

P.   W.   DEWART,    Chairman, 
HOWARD  HATHAWAY, 
FRED   PARKER, 
R.   L.   MoCROSKY, 
M.   P.   KURD, 
DONALD  McMASTER. 
RICHARD  W.  NUZUM, 
FRANK    REEVES, 
EVERETT   SMITH, 

Com^aittee  on  Membership. 

(For  new  members  see  Membership,  Supra). 

Mr.  President — Unless  there  is  request  made  to  vote  on 
any  one  proposed  member  separately,  the  list  will  be  consid- 
ered adopted  by  the  Association.  Hearing  no  objection,  it  is 
80  ordered. 

The  next  order  of  business  on  the  program  is  the  address 
of  the  President.  Before  proceeding  to  the  formal  delivery  of 
the  same,  however,  I  take  this  opportunity  of  congratulating 
the  Association  on  being  permitted  to  meet  in  this  beautiful 
city  of  Spokane.  It  was  my  pleasure  to  attend  the  banquet 
given  by  the  Spokane  Bar  Association  in  honor  of  Judge  Rud- 
kin  in  March  last,  and  from  the  treatment  then  accorded,  as 
well  as  from  an  inspection  of  the  program  before  me,  I  feel 
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sure  that  this  will  prove  to  be  one  of  the  most  enjoyable  meet- 
ings of  the  Association.  I  trust  that  your  deliberations  will 
be  harmonious  and  profitable  and,  at  the  same  time,  that  they 
will  be  dispatched  with  promptness,  in  order  that  we  may 
avail  ourselves  of  the  hospitality  and  good  time  which  the 
local  Association  has  provided  for  our  entertainment.  The 
President  then  delivered  his  address.  (Prolonged  applause). 
(For  address  see  Appendix). 

Mr.  President — ^I  am  requested  to  announce  that  the  ad- 
dresses scheduled  on  the  program  today  are  of  general  interest 
to  the  public  and  the  public  is  welcome  and  invited  to  attend. 
We  will  now  take  a  recess  until  the  hour  of  two  o'clock. 

Afternoon  Session,  2  0 'Clock  P.  M. 

Mr.  President — Gentlemen,  the  Association  will  please 
come  to  order.  First  on  the  program  for  this  afternoon  is  the 
report  of  the  Committee  on  Amendment  of  Law,  Hon.  Will  G. 
Graves,  of  Spokane,  chairman. 

Mr.  Graves — Mr.  President: 

The  Washington  State  Bar  Association: 

It  has  been  impossible  to  secure  a  meeting  of  the  committee  on 
Amendment  of  Law,  or  even  to  obtain  expressions  of  opinion  from  the 
members  of  the  committee,  with  the  exception  of  Mr.  Frost.  This  re- 
port must  therefore  be  considered  not  as  a  report  of  the  committee, 
but  as  an  expression  of  the  individual  opinions  of  a  minority  of  its 
membership. 

I. 

Mr.  Frost  recommends  that,  if  amendments  are  to  be  fathered 
by  the  Association,  there  be  proposed  a  change  in  the  present  fee 
system;  that  the  paintift  be  required  to  pay  a  fee  of  ten  dollars  upon 
filing  the  complaint,  and  each  defendant  appearing  separately  be  re- 
quired to  pay  a  fee  of  five  dollars  upon  entering  his  appearance  and 
that  no  other  fee.  save  the  jury  fee  in  cases  triable  to  a  jury,  shall 
be   exacted.     Under   the   present   system,   judgments   are   frequently 
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not  filed,  owing  to  the  parsimony  of  the  client  or  the  unacrupulouB- 
ness  of  the  lawyer,  and  complications  in  domestic  and  property  re 
lations  may,  and  frequently  do»  arise. 

11. 

Mr.  Frost  and  the  ohairtnan  unite  in  according  to  the  State  of 
Washington  the  palm  as  the  maddest  commonwealth  in  a  legislation 
mad  nation,  and  recommend  that  inasmuch  as  the  Association  can 
do  little  or  nothing  to  direct  the  tide,  whatsoever  influence  it  pos* 
Besses  should  be  exerted  to  discourage  the  legislation  habit  rather 
than  to  stimulate  it  by  the  suggestion  of  measures  which  while  well 
enough,  mayhap  even  meritorious,  are  not  essential  to  the  well  be- 
ing of  the  state. 

III. 

In  making  the  foregoing  suggestion,  the  chairman  does  not  wish 
to  be  understood  to  express  the  idea  that  amendments  to  our  pres' 
ent  laws  are  not  desirable.  Many  amendments  are  desirable;  too 
many  to  be  discovered  by  a  cursory  survey  of  the  laws  or  treated  in 
the  report  of  such  a  cotnmittee  as  this.  But  attempted  sporadic 
amendment  is  not  only  unwise  but  is  futile.  Many  members  of  the 
Association  have  had  legislative  experience,  and  know  how  difficult 
it  is  to  put  through  any  important  measure,  no  matter  how  unex- 
ceptionable  it  may  be.  There  can  be  no  thorough  renovation  of  our 
laws,  the  need  of  which  is  felt  by  the  practicing  lawyer  every  day, 
unless  a  commission  be  appointed,  either  to  deal  with  the  whole 
subject,  or  with  the  more  important  branches,  such  as  the  probate, 
community  property^  and  practice  acts.  To  suggest  here  a  change 
and  there  an  alteration,  to  recommend  the  abolition  of  this  trflin? 
provision  and  the  insertion  of  that  provision  equally  immaterial,  is 
tor  the  Association  to  stultify  itself.  Perchance  it  may,  if  an  earn- 
est and  united  effort  is  made,  procure  the  adoption  of  an  act  provid- 
ing for  a  commission  to  amend  the  laws  with  such  compensation  as 
will  render  it  possible  for  iit  persons  to  give  their  time  to  it,  and 
procure  the  Governor  to  appoint  fit  persons  to  act  upon  it.  A  con- 
sistent body  of  laws,  having  the  prestige  of  such  sponsorship,  would 
undoubtedly  be  enacted.  It  seems  useless  to  waste  time  with  the 
discussion  of  any  less  elaborate  programme  looking  to  the  amend 
ment  of  our  laws. 

Respectfully  submitted, 

WILL  G.  GRAVES,  Chairman. 
?.rr.  Secretary — Mr.  l^resident,  I  move  that  the  rep')rt  of 
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the  eommiftee  be  adopted  and  that  it  be  referred  to  the  new- 
eommittee  having  charge  of  that  subject. 

The  motion  received  a  second  and  was  carried. 

Mr,  Richard  Saxe  Jones — Mr.  President,  I  do  not  know 
that  I  owe  an  apology  to  >Ir.  Qraves  and  the  conunittee,  but 
I  submitted  to  the  Committee  on  Legislation  a  proposed  bill 
providing  for  a  code  commission  for  the  revision  of  the  code^ 
making  it  a  permanent  commission  and  providing  for  a  re- 
vision of  it  from  time  to  time.  I  think  our  Secretary  was  on 
that  committee.  I  may  have  submitted  it  to  the  wrong  com- 
mittee. I  did  not  know  that  the  matter  was  going  to  be  taken 
up  by  Mr.  Graves'  committee. 

Mr,  President — The  report  of  the  Committee  on  Uniform 
State  Laws,  Hon.  B.  S.  Grosscup,  chairman. 

Mr.  Grosscup — The  Secretary  has  the  report,  Mr.  Presi- 
dent, and  he  will  read  it. 

To  the  Honorable  President,  and  the  Members  of  the  Washington 
State  Bar  Association. 
Your  Ck)mmittee  on  Uniform  State  Laws,  beg  to  submit  the  fol- 
b7  ing'  report: 

No  substantial  progress  has  been  made  since  the  last  meetinc; 
of  this  Association,  in  the  direction  of  unification  of  state  statutes. 
The  initiative  and  referendum  method  of  legislation  affords  little 
promise  of  obliterating  state  lines  from  the  geography  of  our  sta- 
tutory law.  There  can  be  no  argument  about  the  benefit  to  business 
renerally  of  uniform  laws  governing  commercial  transactions  and 
the  transfer  of  property.  Shipping  receipts,  ware-house  receipts,  con 
ditional  sale  contracts,  deeds  and  mortgages,  and  requisites  of  their 
acknowledgement,  and  other  similar  matters  of  form  entering  into 
the  substance  of  business  law,  ought  to  be  uniform  throughout  the 
country. 

Laws  affecting  the  social  relation,  such  as  marriage  and  divorce, 
cannot  in  the  nature  of  things,  be  made  uniform  in  a  country  as 
large  as  the  United  States,  with  the  wide  diversity  of  ideas  concern- 
ing the  nature  of  marriage,  existing  in  diCFerent  parts  of  the  coun- 
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try.     But  a  marriage  solemnized  and  a  divorce  granted,  according 
to  the  laws  of  any  state  in  the  Union,  ought  to  be  good  in  every 
state.     If  the  advocates  of  uniform  law  on  the  subject  of  divorce, 
^ould   confine   themselves    to    this    practical    limit,   they    might    ac 
complish   something. 

The  most  wholesome  sign  of  the  year,  is  in  the  direction  of  uni- 
fying tiie  practice  in  the  state  and  federal  courts.  A  Committee  of 
Supreme  Court  Justices  has  been  appointed  to  take  up  this  subject. 
Your  committee  suggests  that  an  effort  be  made  through  the  Amer-. 
lean  Bar  Association,  to  secure  a  practice  code,  which  will  be  ap- 
proximately uniform  throughout  the  several  states  and  in  the  fed 
eral  Jurisdiction.  This  can  only  be  accomplished  after  a  revised  prac- 
tice code  has  been  settled  for  the  Federal  courts,  then  the  states 
should  fall  in  line  and  adopt  that  code.  The  wide  divergence  be- 
tween the  state  and  federal  practice,  existing  at  the  present  time  in 
almost  every  state,  is  attributable  to  the  entire  failure  of  the  Fed- 
eral courts  to  conform  their  practice  to  modern  notions  of  simplicity, 
but  now  that  the  Federal  courts  have  moved  and  promised  a  re 
formed  practice,  the  lawyers  comprising  the  state  associations, 
should  be  awake  to  the  importance  of  bringing  about  a  uniform  sys- 
tem, by  conforming  the  state  practice  to  that  of  the  Federal  courts, 
when  revised.  In  this  matter  of  practice,  lawyers  can  hope  to  have 
some  influence.  Discussions  of  matters  of  general  legislation  and 
fundamental  principles  of  government,  may  be  entertaining  In  an 
association  like  this,  but  that  such  discussion  will  produce  any  re- 
sults, is  more  than  can  be  expected  in  this  day  of  reconstruction  of 
our  political  institutions  and  legal  foundations. 

Respectfully  submitted, 

B.  S.  GROSSCUP,  Chairman, 
SEABURY    MERRITT, 
WILL   J.    GRISWOLD, 
D.  H.  CAREY, 
IRA   BRONSON. 

]Mr.  President — Gentlemen,  you  have  heard  the  report.  If 
tliere  be  no  objection,  it  will  take  the  same  course  as  the  last 
one. 

The  report  of  the  Committee  on  Legal  Education  and  Ad- 
mission to  the  Bar,  Dean  John  T.  Condon,  of  Seattle,  chairman. 

Mr.  Condon — Mr.  President,  and  members  of  the  Bar  As- 
sociation of  the  State  of  Washington: 
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report  op  committee  on  legal  education  and 

admission  to  the  bar. 

To  the  Honorable  Bar  Awociation  of  the  State  of  Washington: 

Gentlemen:     Tour  Committee  on  Legal  Education  and  AdmiSBion 

to  the  Bar  beg  to  report  as  follows: 

The  legislature  of  1909  passed  a  law  niK>n  the  subject  of  admission 

to  the  bar  which  contained  the  following  new  features: 

1.  Stated  a  specific  requirement  for  the  general  education  of  all 
applicants  for  admission  to  the  bar  to  be  the  equiyalent  of  a  good 
four  year  High  School  education. 

2.  Made  the  filing  of  a  two  year  notice  of  the  study  of  law  witli. 
the  Clerk  of  the  Supreme  Court  the  prerequisite  to  taking  the  ex- 
amination. 

At  the  last  annual  meeting  of  this  Association,  at  the  City  of 
Bellingham,  there  was  considerable  discussion  orer  this  law  of  1909 
and  dissatisfaction  was  expressed  with  the  operation  of  the  law  in 
respect  only  to  the  fact  that  the  two  year  notice  feature  of  the  law- 
of  1909  did  not  seem  to  allow  the  court  any  discretion  in  caring  for 
cases  where  misfortune  had  prevented  the  filing  of  the  two  year 
notice. 

A  special  committee  was  appointed  and  reported  In  faror  of 
the  plan  or  requiring  students  to  be  registered  at  the  beginning  of 
their  course  of  preparation  and  proposed  a  plan  allowing  the  court 
discretion  in  caring  for  the  cases  of  hardship  from  failure  to  file. 
(This  report  can  be  found  in  full  at  page  72  of  the  proceedings  of 
this  Association  for  last  year.) 

This  report  was  adopted  and  the  chairman  of  the  committee 
was  requested  and  empowered  to  act  in  furtherance  of  said  report. 

A  bill  was  prepared  and  submitted  to  the  Legislature  of  1911 
m  furtherance  of  this  report,  but  the  same  was  not  passed  by  the 
Legislature,  and  in  its  stead  the  Legislature  passed  the  amendments 
to  the  law  of  1909,  which  are  found  as  Chapter  48  of  the  laws  of 
1911.  This  new  law  struck  out  all  sj^ecific  requirements  as  to  gen- 
eral education  and  put  in  its  place  a  general  statement  that  the  appli- 
cant shall  be  examined  as  to  his  "knowledge  of  law.  general  learfw 
ing,  fitness  and  qualifications.'' 

In  the  judgment  of  your  committee  this  was  a  decided  step 
backwards  and  should  be  corrected.  The  principal  argument  against 
a  specific  requirement  for  a  general  education  equivalent  to  High 
School  is  made  in  behalf  of  the  poor  boy  who  has  to  work  in  an 
office  or  perhaps  in  a  mill,  store  or  factory,  and  for  that  reason  can- 
not go  to  school.    The  State  of  Washington,  however,  cares  for  such 
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men  In  a  way  not  done  in  many  other  states.  Besidea  the  many  free 
night  High  Schools  which  are  operated  in  the  larger  cities  of  the 
state.  Sees.  4735  to  4737,  inclusive,  of  Remington's  Code,  create  a 
system  of  extension  High  Schools  in  this  state  so  that  the  man  who 
is  compelled  to  work  in  the  logging  camp  or  in  the  mine  may  study 
tiie  subjects  o/  a  High  School  course  and  take  the  examination  without 
cost  in  his  own  county  several  times  a  year  at  the  same  time  the 
teachers'  examinations  are  held.  These  examinations  may  be  taken 
subject  by  subject,  i.  e.,  when  he  completes  a  subject  he  may  pass 
the  examination  upon  it  and  put  it  behind  him.  And  Sec  4737  of 
Remington's  Code  provides:  Upon  the  completion  of  the  full  course 
as  outlined  by  the  State  Board  of  Education,  a  State  High  School 
certificate  shall  be  issued  to  the  applicant  by  the  said  Board  and 
such  certificate  shall  entitle  the  holder  thereof  to  enter  the  Freshmen 
class  of  the  State  University  or  to  enter  any  other  class  in  the  other 
state  educational  institutions  as  may  be  specified  by  the  State  Board 
of  Education, 

Your  committee  feels  that  there  is  a  conflict  between  those  who 
want  no  requirements  as  to  general  education  and  those  who  de- 
sire a  reasonable  standard,  which  can  and  should  be  adjusted,  and 
we  feel,  in  view  of  the  fact  that  this  Association  will  have  another 
meeting  before  the  next  regular  meeting  of  our  Legislature,  that 
your  Committee  on  Legal  Education  and  Admission  to  the  Bar,  to 
be  appointed  by  the  incoming  president  of  this  Association,  be  in- 
structed to  draft  a  bill  which  will  restore  the  standard  of  general 
education  substantially  as  it  was  in  the  law  of  1909  and  revise  the 
whole  subject  of  admission  to  the  bar  in  accordance  with  the  said 
report  adopted  at  the  last  meeting  of  this  Association,,  and  report  the 
same  to  this  Association  at  its  next  regular  meeting,  for  action. 

Respectfully  submitted, 

JOHN   T,   CONDON,  Chairman, 

Mr.  Condon — Mr.  President,  I  move  the  adoption  of  the 
report. 

The  motion  received  a  second  and  the  report  was  adopted* 

Mr,  President — '*The  Delay  of  Courts/*  by  Hon.  Stephen 
J.  Cfaadwick,  Associate  Justice  of  the  Supreme  Court.  (For 
paper  see  Appendix.) 

(Prolonged  applause.) 
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Mr.  Graves — Would  it  be  permissible  to  make  a  sugges- 
tion or  remark  concerning  a  matter  that  was  suggested  by  the 
article  just  read? 

Mr,  President — On  the  program,  we  have  *' General  Dis- 
cussion," which  I  assume  would  come  more  nearly  fitting  tht' 
occasion.  I  will  sustain  your  objection  to  the  extent  that 
Judge  Chadwick  was  out  of  order  in  the  comment  he  maJ«- 
upon  your  report. 

Mr.  Graves — I  do  not  want  to  take  exception  to  that.  £ 
simply  would  add  approval  to  the  article. 

Mr.  President — The  Secretary  is  in  receipt  of  a  telegram 
from  Mr.  Walsh  to  the  effect  that  it  is  impossible  for  him  to  be 
with  us  until  tomorrow  morning.  In  the  meantime  Mr.  Petersen 
has  consented  to  read  his  paper  this  afternoon,  instead  of  to- 
morrow, so  we  will  have  **A  Visit  to  the  Courts  of  Germany," 
by  the  Honorable  F.  H.  Peterson,  of  the  Seattle  bar:  (Ap- 
plause.)    (See  Appendix.) 

Mr.  President — The  report  of  the  Committee  on  Publi- 
cation, Hon.  P.  V.  Brown,  chairman.    Is  Mr.  Brown  present? 

Mr.  Secretary — Mr.  President,  I  think  Judge  Brown  is  not 
here  and,  as  I  am  on  that  committee,  I  think  probably  I  should 
make  the  report.  The  province  of  the  Committee  on  Publica- 
tion is  to  take  charge  of  the  printing  of  the  Annual  Proceed- 
ings. The  Chairman  did  not  exercise  his  prerogative  to  any 
great  extent  the  last  time.  I  say  that  since  he  is  not  here  to 
contradict  me.  That  duty  fell  largely  on  the  Secretary's  of- 
fice, and  here  I  want  vou  to  know,  not  only  for  the  Secretary, 
but  for  the  Committee  on  Publication,  that  we  enter  an  apology 
for  the  delay  in  getting  out  last  year's  proceedings.  I  think 
something  is  necessary  to  expedite  the  early  publication  of  our 
proceedings.     The  committee  is  entitled  to  the  censure  of  tlu» 
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ABsociation,  and  I  hope  there  will  be  no  such  delay  next  year. 
In  fact,  if  I  shall  have  anything  to  do  with  getting  out  the  re- 
port, it  will  be  out  in  a  couple  of  months  after  this  meeting. 

Mr,  Jones — I  move  the  adoption  of  the  report — particu- 
larly the  censure. 

Mr,  President — ^The  objection  is  sustained.  Is  there* any 
other  new  business  to  come  before  the  Association  at  this  time! 

(Announcements  were  here  made  by  Mr.  Edge  as  to  en- 
tertainment,  etc) 

Mr,  Condon — I  have  a  resolution  to  offer,  Mr.  President; 

''Be  It  ReBolved  that  a  oommittee  of  five  be  appointed  by  the 
President  to  investigate  the  subject  of  the  laws  delays,  to  devise 
measures  to  expedite  legislation  and  frame  such  amendments  in  re- 
lation thereto  as  may  be  deemed  advisable  and  report  same  to  this 
Association  at  its  next  convention." 

I  move  the  adoption  of  the  resolution. 

The  motion  received  a  second. 

Judge  Chadwick — I  am  opposed  to  that  motion.  1  do  Ti!;t 
admit  for  a  moment  there  is  any  delay  or  has  been  any  delay. 

Mr.  Condon — Mr,  President,  by  way  of  answer  to  that, 
the  very  suggestion  came  from  Judge  Chadwick.  **The  Law's 
Delays"  are  quoted.  That  is,  there  are  some  delays.  It  is 
rather  the  lawyer's  delays. 

Judge  Chadwick — I  withdraw  my  objection. 

Mr.  Graves — ^This  may  not  be  an  entirely  unauspicious 
time  to  say  what  little  I  desired  to  say  at  the  conclusion  of 
Judge  Chadwick  *s  address,  I  differ  from  him  in  the  conclu- 
sion of  that  paper.  I  think  I  approve  all  he  said  in  that  paper. 
and  particularly  what  he  said  in  regard     to  making  up  tlio 
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reeord  on  appeal.  If  appears  to  me,  however,  that  hi»  impnta- 
tion^  a9  I  understood  it  to  be,  that  these  enormous  records  were 
wholly  the  fault  of  the  lawyers,  was  unjust.  While  frequently 
these  enormous  records  are  due  to  the  laziness  and  slovenli- 
ness of  lawyers,  in  a  vast  majority  of  cases  it  is  due  to  the 

fact  that  lawyers  are  afraid  to  resort  to  bills  of  exception 
where  they  desire  to  take  up  only  one  or  two  questions  and  to 
have  the  court  pass  upon  those  one  or  two  questions.  The  statute 
seems  \jq  permit  but  two  certificates  to  be  made  by  the  trial 
judg^e;  the  one  is  that  the  statement  of  facts  embodies  all  the 
material  facts  occurring  during  the  trial  and  not  already  a  part 
of  the  record ;  the  other  is  that  the  bill  of  exceptions  contains 
matters  occurring  in  the  course  of  the  trial  and  which  are 
thereby  made  a  part  of  the  record*  Now,  suppose  that  you 
have  but  one  or  two  points  that  you  desire  to  present  on  the 
appeal.  In  order  to  present  those  you  have  got  to  have,  at 
least,  part  of  the  record  there  and  if  you  take  up  a  bill  of  ex- 
ceptions with  a  certificate  attached  that  these  merely  are  mat- 
ters occurring  during  the  course  of  the  trial,  the  Supreme 
Court  will  probably  say,  **  There  was  probably  something  else 
occurred  there  that  would  be  error,"  and  therefore  a  lawyer 
does  not  care  to  take  up  a  bill  of  exceptions.  There  is  not 
one  case  in  a  thousand  that  you  can  safely  take  up  by  bill 
of  exception  under  our  practice  as  it  now  is.  Now,  the  remedy 
for  this  lies  not  with  the  lawyers  but  with  the  court.  I  believe 
it  to  be  wholly  within  the  power  of  the  Supreme  Court  to 
provide,  by  rule,  a  rule  relating  to  appeal,  that  a  party  desir- 
ing to  appeal,  at  the  time  of  filing  his  statement  of  facts  or 
bill  of  exceptions,  shall  file  an  assignment  of  errors  and  that^ 
if  it  is  not  necessary  for  the  consideration  of  those  errors  that 
the  whole  record  go  up,  that  the  court  can  certify  that  the 
bill  of  exceptions  then  filed  contains  all  the  matters  that 
are  material  to  the  errors  assigned.     That  power,  as  I  say. 
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lies  with  the  court  and  they  can,  in  m^^  opinion,  renovate  this 
very  slovenly  practice  that  we  have  now,  and  remove  the  ob- 
jections that  are  properly  raised  to  it 

Judge  Chadwick — Mr.  President,  I  heartily  agree  with  Mr, 
Graves  in  the  suggestion  that  he  has  just  made.  The  remedy 
is  with  the  court  if  it  would  but  apply  it.  During  the  last 
session  of  the  legislature  I  talked  with  Mr.  Graves  about  the 
manner  of  bringing  cases  to  the  Supreme  Court.  Our  present 
practice  seemed  burdensome  to  me  and  I  suggested  to  him  that 
he  prepare  a  form  of  rule  for  the  court.  He  did  so.  This  I 
submitted  to  the  judges  but  was  unable  to  impress  the  court 
with  the  importance  of  a  change  in  procedure.  I  do  not  re- 
member that  any  of  the  judges  took  the  position  that  we  could 
not  adopt  a  rule  of  that  kind,  but  it  seemed  to  be  the  opinion 
among  most  of  them  that  the  time  had  not  come  when  it  was 
necessary  to  do  it.  But>  notwithstanding  the  attitude  of  the 
court,  I  believe  that  it  is  within  the  power  of  attorneys  in  most 
every  case  to  avoid  long  statements  of  fact,  by  presenting  a 
bill  of  exceptions.  If  this  practice  were  understood,  much 
time  could  be  saved  to  the  court  and  cases  decided  as  well 
or  better  than  they  are  at  the  present  time.  I  know  that  there 
has  been  much  to  discourage  attorneys  from  adopting  this 
practice  for  the  court  has  on  one  or  two  occasions  refused  to 
interfere  with  the  judgment  of  the  lower  court  for  the  as- 
signed reason  that  it  might  be  that  facts  material  to  the  case 
had  not  been  brought  to  the  court.  This  reasoning,  of  course, 
is  illogical  and  untenable.  In  one  of  such  cases  I  am  sure  that 
the  record  contained  all  of  the  material  facts  for  it  was  not  ob- 
jected to  by  the  respondent,  and  surely  if  attorneys  are  sat- 
isfied with  the  bill  of  exceptions  the  court  should  be.  I  should 
like  to  see  the  practice  more  generally  adopted. 

Mr.  Jones — I  heartily  agree  with  what  Senator  Graves 
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hasf  said  and  except  to  the  speech  of  Judg^e  Chadwick.    I  know 

that  in  my  office  we  have  had  to  make  it  a  rule,  for  safety,  to 

order  the  stenographer  to  send  up  everything  and  to  order  the 
Clerk  of  Court  to  send  up  the  entire  record,  because  we  have 
seen  these  decisions — fortunately  none  of  them  in  my  cases — 
in  which  we  have  been  scared  to  death  for  fear  the  Supreme 
Court  might  say,  *'If  you  had  brought  up  a  couple  of  pages 
more  we  might  have  sustained  the  assignment  of  errors." 
I  was  educated  in  a  state  where  we  had  the  assignment  of 
errors  and  then  a  bill  of  exceptions  and  had  no  such  statement 
of  facts  as  we  have  in  this  state.  But,  as  long  as  we  are  on 
this  question,  there  is  another  statement,  made  by  Judge  Chad- 
wick in  his  article,  which  I  want  to  meet  at  this  time.  He 
says  he  doesn't  believe  in  a  code  commission,  and  the  reason 
he  doesn't  believe  in  it  is  that  we  have  a  code  commission  now, 
and  it  revises  the  code  and  we  adopt  that  code  and  then  in  ten 
years  we  will  have  to  have  another  one  and  then  in  another  ten 
years,  have  another  one,  and  so  on.  I  believe  in  a  permanent 
Code  Commission,  a  Code  Commission  that  has  the  same  stand- 
ing as  the  Supreme  Court,  that  will  take  our  laws  as  they  have 
been  adopted  from  time  to  time  taking,  in  reference  to  that, 
the  holdings  made,  and  make  a  code,  not  changing  the  laws 
any  more  than  necessary  to  obliterate  the  repetitions,  and 
then  a  code  committee  permanently  in  session  so,  at  every  ses- 
sion of  the  legislature,  we  have  a  permanent  advisory  of  the 
judiciary  committee  to  see  if  the  laws  introduced  are  not  al- 
ready  the  law  or  conflict  with  the  law  or  must  be  fixed  so  as 
to  conform  to  our  law,  so  establishing  it.  I  agree  with  Judge 
Chadwick  that  these  temporary  code  commissions  do  not 
nmount  to  anything,  but  I  believe  in  a  permanent  one. 

Mr.   President — There   is   a   motion   before   the   house   to 
which  I  desire  you  to  direct  your  remarks.     It  seems  to  me 
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what  has  been  said  by  the  last  two  or  three  speakers  would 
be  classified  under  the  next  head,  ** General  Discussion." 

Mr.  Graves — Mr.  President,  my  remarks  were  in  support 
of  that  motion. 

Mr.  Stern — Mr.  President,  members  of  the  Association: 
Thirteen  years  ago,  when  I  had  the  honor  to  be  President  of 
this  Association,  I  departed,  as  I  usually  do,  I  presume,  from  all 
custom  and  I  suggested  that  time,  as  part  of  my  paper,  that 
we  do  something  in  the  way  of  the  reforming  the  civil  proce- 
<iure,  at  least,  under  which  we  were  practicing  in  this  State, 
and  I  made  those  suggestions  because,  for  thirteen  years,  I  had 
practiced  in  the  State  of  New  York  where  they  had  practically 
a  civil  code  and  which  has  withstood  the  test  of  the  courts, 
as  a  rule  and  which  has  given  satisfaction  and  which  has  re- 
sulted in  what?  In  minimizing  the  waste  of  time  that  had 
theretofore  obtained  either  on  the  part  of  the  courts  in  the  ad- 
ministration of  so-called  justice  or  in  the  general  trial  of 
causes.  I  am  in  favor  of  this  resolution  for  that  reason,  and  I 
want  to  see — and  I  have  attempted  to  have  that  brought  about 
in  this  State  for  a  long  time — the  interposition  of  terms  upon 
the  granting  or  denial  of  motions  or  the  sustaining  or  over- 
ruling of  demurrers.  Where  I  came  from,  if  you  interposed 
a  demurrer  it  formed  an  issue  of  law,  which  was  tried  exact- 
ly as  you  tried  any  issue,  and  it  cost  you  forty  or  fifty  dollars 
to  find  out  whether  or  not  you  were  right  in  the  law.  The 
result  of  that  was  that  we  did  not  have  to  go  over  to  any 
law  day  or  motion  day  and  sit  around  all  day  long  for  some 
new-comer  in  the  community  to  have  you  file  a  cost  bond.  We 
did  not  have  to  waste  any  time  in  little  trivial  motions  that 
mean  nothing  but  expense  and  waste  of  time;  a  judge  and 
court  officials  at  the  court  house  to  handle  our  papers  and 
file  our  trivial  motions,  because  we  never  reached  the  point 
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where  we  contested  a  question  of  law  or  question  of  fact 

without  that  as  the  allegation.    I  favor  this  motion.    In  the  past 

We  created  a  committee  whose  duty  it  was  to  make  it  its 

business  to  see  that  we  had  terms  so  as  to  lesison  the  number 

of  motions  made  and  so  as  to  bring  about  the  more  speedy 

trial  of  cases,  and  to  present  those  matters  to  the  legfislature 

and  stick  by  the  legislature  until  something  was  obtained. 
When  we  write  to  a  legislator,  he  has  other  fish  to  fry  and 
he  pays  no  attention  to  it.  If  this  means  anything,  let  us  dn 
It  right ;  have  a  committee  that  will  do  this  work  and  show  ii» 
where  we  can  eliminate  a  great  deal  of  this  delay  and  eome" 
down  to  speedier  trials.  Now,  I  do  take  exception  to  some 
of  the  things  which  the  illustrious  gentleman  has  referred 
to,  and  I  think  they  are  riglit  in  line  with  this  resolution.  And 
personally,  I  think  there  ought  to  be  some  provision  absolutely 
abolishing  petitions  for  rehearing,  because  they  are  practically 
abolished  now  and  we  might  as  well  save  our  time.  If  we  a»-t* 
going  to  have  only  the  short  time  we  have  in  court — halT  an 
hour — we  might  as  well  abolish  these  big  records.  Let  us  cut 
down  our  records  in  the  Supreme  Court,  and  then  yon  wlH 
learn  to  do  what  we  had  to  do  in  New  York  State — get  down 
to  biislnoss  and  boil  matters  down,  and  that  costs  money,  as 
it  did  in  New  York  State.  I  think  our  courts,  sometimes,  art* 
fnlvino:  to  themselves  all  the  wisdom  there  Is,  while  I  think 
a  little  travel  will  convince  you  that  other  countries  have 
pretty  good  system  and  administer  justice  readily.  In  a  short 
trip  which  I  took,  in  which  I  had  the  opportunity  of  visiting- 
China,  Japan, I  could  not  buf 

come  to  the  conclusion  that  they  got  at  the  gist  of  things  and 
got  at  the  truth  of  things  and  did  it  with  one-half  the  expensi* 
and  with  a  great  deal  more  dignity,  as  a  rule  than  you  find 
displayed  in  the  courts  here.  So  let  us  investigate  this  matter 
and  let  us  have  a  committee  that  will  do  this  work  properly 
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and  report  in  time  for  some  good  work  at  the  next  legislature 
which  will  give  us  some  relief  from  the  very  evils  of  which 
we  all  complain. 

Mr,  President — Mr.  Condon  has  concurred  in  the  sugges- 
tion of  the  President  to  change  this  resolution  by  inserting  a 
clause  so  it  will  read  like  this: 

"Be  It  Retolved  that  a  committee  of  five  be  appointed  by  the 
President  to  investigate  the  subject  of  the  law's  delay,  to  devise  means 
to  expedite  litigation,  to  frame  such,  measures,  draft  such  rules  or 
suggest,  such  proceedings  in  relation  thereto  as  may  be  deemed  ad- 
visable." 

If  I  am  not  in  error,  Senator  Graves,  in  a  bill  known  as 
the  Graves  bill,  which  this  Association  was  instrumental  in 
having  passed  several  years  ago  at  the  time  when  the  court 
was  divided  into  departments,  sought  to  provide  a  method  by 
whicTi  the  court,  by  promulgating  certain  rules,  could  accom- 
plish the  purpose  for  which  this  resolution  seems  designed. 

Mr.  Robertson — Mr.  President,  I  think  that  we  have  the 
best  system  and  cheapest  system  of  appeals  possessed  by  any 
jurisdiction  that  I  am  familiar  with  in  the  United  States.  It 
is  practically  impossible  to  perfect  an  appeal  to  the  Circuit 
Court  of  Appeal  for  a  man  who  has  lost  a  case  if  he  has  only 
small  means.  Now%  you  can  take  a  case  up  to  our  Supreme 
Court  by  bill  of  exceptions  and  you  can  also  take  the  entire 
record  up,  and  it  seems  to  me  if  the  entire  record  goes  up  and 
the  rule  is  enforced  that  an  attorney  shall  specify  his  error 
in  his  brief,  he  thereupon  creates  his  bill  of  exceptions  in  tne 
brief  and  at  a  time  when  mature  deliberation  gives  him  the 
opportunity  to  prepare  the  record  based  upon  the  facts  as 
they  are  shown  to  exist  and  upon  examination  of  this  record. 
You  do  not  get  the  substance  of  the  case  in  a  bill  of  exceptions ; 
it  is  impossible  to  get  the  attitude  of  the  parties  in  the  case 
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below.  Bright  attorneys,  skilled  in  the  preparation  of  state- 
ments of  fact,  reducing  a  short  record  of  a  case  to  a  bill  of 
exceptions,  may  deform  the  statement  of  facts — 

Mr.  President — It  seems  to  me  that  this  matter  would  more 
properly  come  up  under  ** General  Discussion." 

Mr.  Robertson — I  want  to  add  my  emphatic  protest  against 
taking  away  from  a  man  the  record  in  use  today  and  substitut- 
ing a  record  in  which  the  rights  of  the  parties  cannot  be  pre- 
sented. 

Mr.  President — I  think  those  remarks  would  properly  come 
up  when  the  report  of  the  committee  is  made  next  year.  Are 
there  any  further  remarks  on  this  motion? 

No  further  remarks  being  offered,  the  motion  was  put  t;> 
the  house  and  carried. 

Mr.  President — The  President  will  leave  action  on  the 
resolution  to  the  incoming  President.  Any  further  general 
discussion?  We  seem  to  have  covered  the  point.  There  beings 
nothing  further  to  come  before  the  Association  at  this  time, 
we  will  be  at  recess  until  tomorrow  morning  at  10:30  o'clock. 

Thursday  evening,  under  the  auspices  of  the  Spokane  Bar,  a 
smoker  was  held  at  the  Masonic  Temple,  at  which  refreshments  were 
served  and  the  members  were  entertained  by  high  class  vocal  and 
instrumental  music  and  by  some  excellent  vaudeville  stunts.  Also 
some  witty  speeches  were  made  and  entertaining  stories  told  by  vari- 
ous members. 


Morning  Session,  Friday,  July  28,  1911,  10:30  0 'Clock. 

Mr.  President — Gentlemen,  the  first  order  of  business  on 
the  program  today  is  the  report  of  the  Legislative  Committee* 
Hon.  C.  W.  Dorr,  of  Seattle,  chairman. 
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Mr.  Dorr — Mr.  Chairman :  Within  the  last  few  days  there 
Ylvlb  been  handed  to  me,  by  Richard  Saxe  Jones^  some  matter 
that  the  committee  has  not  had  time  to  examine,  because  it 
iias  been  impossible  to  get  the  committee  together.  The  mat- 
ter suggested  relates  to  the  payment  of  judges,  and  the  re- 
moval  of  judges.  Mr,  Jones  also  submits  a  bill  providing  for  a 
permanent  basic  code  and  a  permanent  code  commission.  As 
these  suggestions  have  not  been  before  the  committee  as  a 
"whole,  I  desire  to  move  that  they  be  referred  to  the  new  Com- 
mittee on  Legislation  to  be  appointed  by  our  incoming  Presi- 
dent; also  that  Mr.  Jones'  proposed  code  commission  act, 
ivhich  I  will  deliver  to  you,  be  printed  in  the  new  proceed* 
ings  of  the  Association,  and  that  the  Committee  on  Legislation 
be  directed  especially  to  report  upon  the  same,  I  make  this 
motion,  Mr.  Chairman,  for  the  reason  that  it  has  been  abso- 
lutely impossible  for  the  Legislative  Committee  to  consider 
these  matters  at  all. 

The  motion  received  a  second  and  was  carried. 

REPORT  OF  CHAIRMAN  OF  LEGISLATnnSJ  COMMITTEE. 

*ro  the  President,  Officers  and  Members  of  the   Washington  Statd 
Bar  Asflooiat'on: 

Oentlemen: 

Tim  chairman  of  your  Legislative  Committee,  \(rlthout  having 
had  the  opportunity  of  consulting  with  the  other  members  of  the 
Committee,  respectfully  submits  the  following  report  upon  his  own 
respons.bility,  but  with  the  sincere  hope  that  it  may  be  approved  by 
his  associates: 

The  new  legislation  of  our  state  for  1911  is  very  voluminous,  to 
my  mind  far  beyond  the  necessities  of  the  situation.  Our  law  makera 
have  given  us  ^2  pages  of  new  statutes  this  year.  While  th  s  is  a 
happy  reduction  from  the  1909  session  that  produced  the  maximum 
of  1030  pages  of  laws  in  sixty  days,  and  is  a  trifle  under  the  1907 
output  of  758  pages,  yet  it  seems  incomprehensible  that  a  twenty -one 
year  old  state  shotild  require  the  b  ennial  enactment  of  such  an  enor- 
mous amount  of  new  statutes. 
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Mtich  of  the  new  legislation  1%,  of  course,  useful  and  beneflcial, 
And  there  should  be  no  critSeism  in  that  direction,  but  a  considerable 
proDortion  ot  all  new  laws  is*  oC  I  ttle  or  no  value,  and  some  of  them 
are  actually  mischievous.  The  general  result  of  this  wholesale  law- 
making i»  that  the  people  are  overwhelmed  every  two  years  with  a. 
Creat  vohime  of  new  statute?,  many  of  which  cannot  be  Interpreted 
or  learned  before  the  next  succeeding  session,  at  which  time  they  are 
revamped,  mod  fled  or  cepealed,  and  thua  we  are  continuously  in  a. 
state  of  turmoil,  unrest  and  insecurity. 

Upon  the  point  of  useless  legislation,  take  as  an  Illustration  the 
subiect  of  material  men's  liensL  Long  prior  Co  1909,  the  statute  law 
was  fully  interpreted  and  so  well  settled  that  those  concerned  very 
generally  understood  its  provis  ons,  and  knew  how  to  proceed  to  ea- 
tablish  liens  when  occasions  required.  Litigation  over  those  liens, 
which  had  occupied  a  very  large  proportion  of  the  attention  of  our 
courts  dur  ng  the  earlier  history  of  the  state,  had  practically  ceased. 
The  people  not  only  understood  but  accepted  the  provisions  of  the 
statute,  as  interpreted  by  the  courts,  without  much  or  any  further 
contest. 

In  1909^  the  legislature  passed  what,  on  Its  face  appeared  to  be, 
a  very  irtmple  act^  reQuirfng  that  a  duplicate  statement  of  all  materials 
furnished  to  any  contractor  be  sent  to  the  owner  of  the  premises  at 
the  time  such  materials  or  supplies  tire  delivered.  (Laws  1909,  p. 
71.)  The  new  statute  not  only  provided  for  an  innovation  upon  the 
old  law,  by  requiring  duplicate  statements  of  materials  to  be  sent  to 
the  owners,  but  left  the  question  wide  open,  as  to  whether  the  dup- 
licate statements  or  invoices  most  be  sent  at  the  times  of  each  sep- 
arate del  very,  or  whether  one  completed  statement  of  all  material 
delivered  to  any  one  job  was  sufficienC  Material  men  and  merchants^ 
though  like  the  rest  of  us,  are  supposed  to  know  the  law,  did  not 
understand  this  new  requirement,  and  the  most  of  them  did  not 
actually  know  of  its  passage  for  some  time  after  it  went  into  force. 

At  the  special  session  of  the  leg  slature  of  1909,  an  attempt  was 
made  to  elucidate  the  scheme  of  notifying  the  owners  of  the  delivery 
of  materials  to  their  premises,  by  providing  in  terms  that  it  would 
not  be  necessary  to  give  not  ce  eacii  time  a  delivery  is  made,  and 
specifying  with  much  particularity  how  the  one  general  notice  should 
be  given  to  the  owner.  The  new  act  also  expressly  repealed  the 
earlier  act.     (Laws  1909,  Special  Session,  p.  70.) 

The  Governor,  however,  vetoed  the  entire  act,  as  passed  at  the 
special  session,  except  only  the  repeal  ng  clause  and  the  emergency 
clause,  both  of  which  were  approved,  doubtless  upon  the  theory  that 
lie  then   disapproved  the  spirit  and  purpose  of  both  these  statutes 
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$li  T^<)ulrlng  material  men  to  notify  the  owners  of  property  of  sales 

of  materials  and  supplies  to  their  oontraotors,  although  he  had  pre* 

V  ously  approved  the  act  of  March  4th^  ld09.  The  etteict  of  the  execu- 
tive action^  with  respect  to  the  second  enactment,  was  undoubtedly 
Intended  to  leave  the  law  as  it  was  prior  to  the  passage  of  the  first 
act  of  IdOd,  thus  absolutely  doing  away  with  all  requirements  of  no* 
tice  to  the  owners,  and  it  ia  safe  to  assume  that  the  material  men  of 
the  state,  who  had  then  become  quite  alive  to  the  situation,  so  under 
stood  it,  and  proceeded  thenceforth  upon  the  Governor's  theory^ 
omitting  to  send  out  any  further  notices  to  the  owners.  Shortly 
thereafter  the  courts  were  again  flooded  with  material  mens  lien 
suits,  as  of  yore>  These  various  proceedings  imposed  a  new  burden 
upon  the  courts,  as  it  became  necessary  to  determ  ne  the  effect  of 
the  Governor's  vetoes  of  the  four  sections  of  the  act  of  the  special 
session  of  1909,  but  not  until  June  iSth,  1910,  or  about  ten  months 
later,  were  the  people  informed  by  a  decision  of  the  Supreme  Court 
(Spokane  Grain  &  Fuel  Co.  v.  Lytaker,  59  Wash.  76),  that  when  the 
Governor  approved  the  repealing  section  of  the  later  act,  he  approved 
something  that  his  veto  had  already  destroyed;  that  as  the  legisla 
ture  had  attempted  to  subst  tute  one  act  for  another,  the  executive 
had  the  right  to  place  his  veto  on  the  substitution,  but  he  could  not 
defeat  the  one  act  by  his  vetn,  and  the  other  by  approving  the  re^ 
pealing  clause. 

The  net  result  of  the  whole  thing  was  that  the  attempted  re 
peal  of  the  act  of  March  4th,  1909,  was  a  nullity,  the  attempted  sub^ 
stitntion  act  was  likewise  made  null  and  void  by  the  veto,  and  the 
earlier  act,  after  be'ng  supposedly  dead  from  August  2Sth,  1909,  to 
June  ISth,  1910,  was  resuscitated  and  brought  back  into  active  life. 
Meantime,  the  claims  of  material  men,  who  had  not  given  the  dnp^ 
licate  notice  to  the  property  owners  were  in  jeopardy. 

We  are  now  confronted  with  another  new  act  approved  March 
13tn,  1911,  reqnlr  ng  the  seller  to  notify  the  owner,  not  later  than 
five  days  after  the  date  of  the  first  delivery,  that  he  has  commenced 
to  deliver  materials  and  providing  that  no  lien  shall  be  enforced 
nnless  this  provision  is  complied  with.    (Laws  1911,  p.  376.) 

We  are  not  particularly  concerned  w  th  the  wisdom  of  this  legis 
lation,  as  a  primary  consideration,  but  that  the  law  making  branch 
of  our  state  should  deem  it  necessary  to  keep  tinkering  with  stable 
laws,  constantly  injecting  Into  them  new  condit'ons  and  requirements, 
by  which  property  rights  may  be  destroyed  and  the  rule  of  action 
changed  from  year  to  year,  without  any  corresponding  benefit,  should 
be  a  matter  of  deep  concern. 

If  onr  people  are  to  be  held   responsible  for  knowing  the  law. 
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th«  powers  that  make  and  change  the  laws  ought  to  enter  upon  C&e 
task  of  amending  well  settled  and  stable  laws  with  the  greatest  cau- 
tion, and  most  ser  ou»  deliberation,  and  then  only  in  casea  of  abso- 
lute necessity. 

In  order  to  know  the  lawsy  the  people  oughts  in  reason  and  justice, 
be  entitled  to  have  them  remain  on  the  statute  books  with  some  de- 
gree of  permanency,  that  they  may  be  read  and  understood.  In 
that  way,  they  will  be  respected  and  obeyed.  To  have  our  statutes 
constantly  undergoing  changes  and  amendments  is  to  weaken  their 
efficiency  and  destroy  the  respect  of  the  citizen  for  the  law  of  h  s 
land. 

In  1897,  the  legislature  passed  a  comprehensive  school  code  cov- 
edni;  some  94  pages  of  the  session  laws^  and  embraced  within  258 
sections.  This  act  has  since  been  amended  more  than  one  hundred 
times. 

In  1909,  an  entire  new  criminal  code  was  passed.  In  the  opinion  of 
the  writer,  this  was  the  most  ill-advised,  unwise  and  uncalled  for 
piece  of  legislation  that  has  yet  appeared.  After  twenty  years  of 
judicial  interpretation  of  the  penal  statutes  of  the  state,  the  prece- 
dents of  two  decades  are  practically  swept  as  de,  and  our  courts  must 
do  their  work  over  again. 

The  need  of  this  age  is  not  so  much  for  new  legislation  as  the 
enforcement  of  the  old. 

Probably  the  most  important  act  of  the  1911  legislation  is  that 
relating  to  compensation  of  injured  workmen,  known  as  chapter  74 
(p.  345.)  Th  s  act  occupies  an  entirely  new  field  in  our  remedial 
statute  law,  and  if  the  scheme  of  the  law  works  out  as  it  is  designed, 
it  should  produce  beneficial  results  of  great  importance  to  both  the 
employer  and  employee,  and  as  well  relieve  the  courts  of  a  very 
considerable  burden  heretofore  imposed  by  the  trial  of  personal  in- 
Jury  damage  cases. 

Among  the  other  important  acts  of  the  last  legislature  may  be 
ment  oned: 

The  local  improvement  act,  relating  to  local  improvements  in 
cities  and  towns,  Chapter  98,  (p.  441.) 

The  new  public  service  commission  act,  by  which  the  railroad 
commission  has  been  merged  into  a  broader  and  more  comprehensive 
field  under  a  law  including  the  power  of  regulation  of  all  general 
public  service  corporations.     Chapter  117,  (p.  538.) 

The  new  insurance  code,  purporting  to  be  a  complete  statute  on 
the  subject  of  insurance  in  its  various  branches  and  details.  Chapter 
49,  (p.  161.) 

Acts  were  also  passed  providing  for  the  nomination  of  Superior 
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and  Supreme  jjdgea  by  direct  primary.    Chapter  101,  (p.  489  \  and 

Relating  to  the  diSQualiflcat  on  of  Superior  Judges,  Chapter  121 
<p.  617.) 

This  last  mentioned  act,  in  its  present  form,  is  liable  to  produce 
serious  abuses  and  delays  in  thef  administration  of  Just  ce,  especially 
in  counties  or  districts  having  but  one  Superior  judge. 

The  act  provides  that  any  party  to,  or  attorney  appearing  in  any 
act  on  may  establish  prejudice  on  the  part  of  the  Judge,  by  motion 
supported  by  affidavit.  Upon  the  filing  of  such  motion  and  affidavit, 
the  court  is  powerless  to  proceed  and  be  must  transfer  the  case  to 
another  department  of  the  same  court,  call  in  acn  outside  Judge,  apply 
to  the  Governor  to  send  a  Judge  to  try  the  case,  or  send  it  to  some 
other  convenient  court 

No  time  limit  restricts  the  proceeding;  t  may  be  taken  on  the 
very  eve  of  a  trial  of  either  a  civil  or  criminal  action.  The  opposite 
party  being  ready  for  tr  al  with  his  witnesses,  may  be  forced  to  submit 
to  a  continuance  upon  the  mere  filing  of  an  ex  parte  affidavit  of  pre- 
judice. 

While  no  one  would  contend  that  a  prejud  ced  cour'  should  pre- 
side at  any  Judicial  hearing,  it  must  be  equally  obvious  that  the  ques- 
tion ought  not  to  be  tried  out  in  any  such  an  ex  parte,  summary 
manner  as  is  authorized  by  the  statute  under  consideration. 

In  courts  cons  sting  of  two  or  more  judges,  the  matter  is  of  little 
consequence,  as  the  case  can  be  readily  transferred  to  another  depart 
znent  by  the  Judge  against  whom  the  affidavit  is  filed,  but  in  courts 
consisting  of  but  one  Judge,  the  consequences  are  likely  to  be  in« 
deed  serious. 


INITIATIVE,  REFERENDUM  AND  RECALL. 

Amendments  to  our  constitution  were  proposed  by  the  last  legis- 
lature covering  these  so-called  progress  ve  innovations. 

Chapter  42,  (p.  136)  covers  the  proposed  amendment  for  direct 
leglslat'on.  Under  this  amendment,  if  adopted  by  the  people  at  the 
general  election  to  be  held  in  November,  1912,  it  will  be  competent 
for  any  person  or  special  interest  to  have  submitted  to  vote  any 
proposed  measure  upon  which  they  may  be  able  to  secure  petitions 
signed  by  ten  per  cent,  of  the  legal  voters  of  the  state,  and  upon  an 
affirmative  majority  of  the  votes  cast  thereon  at  the  general  or  spec  al 
election  to  which  the  question  is  referred,  the  same  shall  become  a 
law,  provided  that  the  vote  cast  upon  such  question  or  measure  shall 
equal  one-third  of  the  total  votes  cast  at  such  election.  That  is  to 
say,  on  a  basis,  for  instance,  of  180,000  votes,  all  told,  cast  at  any 
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election,  n  order  to  pass  the  initiatiTe  law,  there  must  be  at  least 
(0,000  of  such  votes  cast  on  said  proposed  law,  for  and  against,  and  of 
the  60,000  votes  so  cast,  more  than  30,000  of  such  votes  must  be  for  the 
measure.  It  Is  therefore  possible  to  initiate  the  law  on  a  ten  per 
cent,  basis  and  to  pass  it  on  a  seventeen  per  cent.  baMs  of  the 
voters  of  the  state,  and  thus  the  people  will  rule. 

The  proposed  amendment  requires  the  full  text  of  the  measure 
to  be  submitted,  to  appear  on  the  pet  tions,  but  there  is  no  require' 
ment  that  it  shall  so  appear  on  the  ballots,  and  for  aught  we  may  know, 
these  new  propositions  for  our  votes  may  be  as  vaguely  stated  on  the 
ballot  as  was  the  equal  suffrage  amendment  that  was  submitted  at 
the  last  general  election,  which  merely  read  as  follows: 

*'For  (or  against)  the  proposed  amendment  of  Article  Six  (VI > 
of  the  Constitution,  relating  to  the  qualification  of  voters  within  this 
state/' 

Now,  regardless  of  whether  we  were  for  or  against  woman  suf- 
frage, we  must,  in  fairness,  admit  that  the  proposed  amendment 
was  not  so  plainly  stated  as  to  inform  the  average  voter  what  he 
was  voting  on. 

In  South  Dakota,  where  the  full  text  of  the  measures  submitted 
is  required  to  be  printed  on  the  official  ballot,  the  ballots  used  at  the 
last  election  were  approx  mately  seven  feet  in  length. 

In  Oregon,  where  the  direct  legislation  method  was  adopted  in 
1902,  four  elections  have  been  held,  the  first  occurring  in  1904  and 
the  last  in  1910. 

In  1904,  two  measures  were  submitted,  in  1906  eleven,  in  190 S 
nineteen  and  In  1910  th  rty-two  consisting  of  twelve  constitutional 
amendments  and  twenty  statutes;  the  pamphlet  containing  the  brief 
arguments  for  and  against  each  measure  for  that  year  consisted  of 
202  closely  printed  pages.  Each  voter  was  expected  to  exercise  his 
deliberate  and  well  considered  judgment  upon  the  merits  of  twenty 
statutes  and  twelve  constitut  onal  amendments;  one  of  the  amend- 
ments consisted  of  thirty-six  sections.  He  had  nothing  before  him 
as  a  guide  but  the  titles  of  the  bills  when  he  entered  the  polling  booth. 
Besides  all  this,  the  voter  is  supposed  to  select  and  vote  for  h  s 
choice  among  the  numerous  candidates  for  elective  office.  Each. 
measure  submitted  must  be  accepted  or  rejected  in  its  entirety.  la 
the  Oregon  instance  mentioned,  where  the  constitutional  amend- 
ment  conta'ned  36  sections,  one  was  required  to  vote  for  all  or  against 
all  of  the  36  sections. 

The  following  title  illustrates  the  complicated  difficulties  which 
cor.frru*cd  t*^e   Oregon   voter   who   was   asked   *o   intelligently    vote 
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**yeB**  or  *'iio'^  upon  this  thirty  six  headed  amendment  to  the  organlo 
law  of  the  state: 

"An  amendment  of  Art  cle  IV»  Constitution  of  Oregon,  increasing 
initiative,  referendum  and  recall  powers  of  the  people;  restricting 
use  of  emergency  clause  and  veto  power  on  State  and  municipal  leg- 
islation;  requiring  proportional  election  of  members  of  Legislative 
Assembly  from  the  State  at  large,  annual  sessions,  increasing  mem- 
bers' salaries  and  terms  of  oi&ce;  providing  for  election  of  Speaker 
of  the  House  and  President  of  Senate,  outs  de  of  members;  restrict- 
ing  corporate  franchises  to  twenty  years;  providing  ten  dollars  pen- 
alty for  unezcused  absence  from  any  roll-call,  and  changing  form 
of  oath  of  office  to  provide  against  so-called  'legislative  log-rolling.' " 

Tiiere  is  no  opportunity  for  amendment  or  modificat  on.  The 
proposition  must  be  taken  or  rejected  in  its  entirety  as  submitted. 

This  new  general  scheme  of  law  making  by  wholesale  creates 
a  dual  legislative  power.  It  retains  the  legislature,  permits  it  to 
amend  or  repeal  any  law  enacted  by  direct  vote  (after  two  years) 
and  permits  the  legislative  body  to  enact,  repeal  and  amend  other 
laws  at  its  will,  while  at  the  same  time  vesting  in  the  people  at  large 
the  same  and  some  addit  onal  powers  of  law  maklng«  The  two  pow- 
ers are  in  direct,  absolute  and  irreconcilable  conflict. 

If  the  people  are  of  weak  faith  in  their  legislators,  why 
not  abolish  the  legislature  rather  than  cripple  its  efflc  ency  by  inau- 
gurating a  competitive  system  of  law  making.  It  must  be  admitted 
that  we  have  had  some  careless  legislation,  but  are  the  people  them- 
selves blameless,  do  they  not  expect  too  much  of  their  representatives, 
are  they  always  careful  enough  in  the  r  selection,  and  how  will  the 
new  order  of  things  improve  the  standard  of  our  legislation? 

We  are  all  seeking  the  same  result,  namely:  the  emancipation  of 
the  people  from  unwise  and  unjust  legislation,  and  the  enactment  of 
wholesome  righteous  laws  for  our  government. 

Under  the  representative  form,  opportunity  s  given  for  debate 
an  exchange  of  ideas  by  the  members  from  all  sections  of  the  state, 
fw.ll  and  deliberate  consideration,  amendment  and  modification  of  the 
bill  as  originally  introduced.  Under  the  in  tiative  system,  a  single 
person  may  draft  a  bill,  secure  the  requisite  number  of  signers  to  a 
petition  for  its  submission,  and  the  people  must  take  t  or  reject  it 
in  its  entirety. 

In  Oregon,  It  has  been  demonstrated  that  signers  of  Initiative 
pet  tions  were  frequently  procured  in  great  numbers  among  foreign- 
ers unfamiliar  with  the  ESnglish  language,  many  of  whom  are  em- 
ployed in  some  of  the  great  construction  and  operating  camps;  these 
men   have  freely   signed   their  names  to   the   petitions   without  any 
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knowledge  of  their  contents.  It  seems  to  be  a  simple  matter  to  pro- 
cure pet  tioners  to  almost  anything  in  almost  any  place,  and  it  should 
he  a  cause  of  most  serious  consideration  as  to  whether  our  organic 
or  statutory  laws  ought  to  be  created  or  repealed  in  this  flimsy  slip- 
shod manner. 

It  is  not  a  question  of  "trusting  the  people"  but  it  is  a  question 
of  gett  ng  them  to  take  an  active  interest  in  what  they  are  entrusted 
to  do.  If  the  people  will  wake  up  to  the  importance  of  electing:  good 
and  competent  members  of  the  legislature,  the  remaining  difficulties 
will  take  care  of  themselves. 

Chapter  108,  Laws  1911,  (p.  504)  contains  a  proposed  constittuional 
amendment  providing  for  the  recall  of  all  elect  ve  public  officers  in 
the  state  of  Washington,  except  Judges  of  courts  of  record.  This 
amendment,  if  adopted,  and  made  effectual  by  legislation,  would  per- 
mit, as  instances,  every  person  who  is  aggrieved  at  the  decision  of  a 
Justice  of  the  peace,  in  deciding  a  suit  against  him,  or  who  imagines 
that  an  assessor  has  discriminated  against  him  in  overvaluing  his 
property  for  assessment,  or  the  members  of  any  board  of  county 
commissioners  who  have  neglected  to  lower  the  assessment  or  re- 
fused to  open  a  road  across  his  neighbors  land,  to  immediately  start 
recall  proceedings. 

Instead  of  fewer  elect  ons,  we  will  have  more;  unrest  and  turmoil 
will  ensue.  Our  officials  will  never  be  exempt  from  unjust  attack. 
The  evil  results  are  likely  to  greatly  outweigh  the  good. 

Again  it  is  suggested  that  if  the  people  vill  properly  assert 
themselves  in  the  selection  and  election  of  the  r  public  officials,  there 
will  be  little  cause  for  complaint.  A  good  man  is  good  anywhere 
in  public  or  private  life,  and  a  bad  man  is  nearly  always  bad.  Elect 
good  men  to  office,  pay  them  good  wages  and  there  will  be  no  neces- 
sity for  a  recall  law. 

Ment'on  might  here  be  made  of  one  other  proposed  constitutional 
amendment  that  was  introduced  into  the  last  legislature,  but  happily 
failed  of  passage,  as  illustrating  the  tendency  pervading  the  disor^ 
dered  mihds  of  a  portion  of  our  ill  advised  cit  zens.  Reference  is  made 
to  House  Bill  No.  13,  entitled: 

"No  act  or  proceeding  of  the  legislature,  or  part  of  any  act  or 
proceeding,  shall  be  set  aside  or  declared  unconstitutional  by  any 
Justice,  Judge  or  Court  whatsoever.  The  w  11  of  the  people,  as  ex- 
pressed by  an  enactment  of  the  legislature,  or  by  the  people,  shall 
be  the  supreme  law." 

While  the  spirit  of  this  proposed  amendment  is  apparently  some- 
what more  ''progressive"  and  advanced,  (as  those  terms  are  now  be- 
ing misused)  than  is  exhibited  by  the  in  tiative,  referendum  and  re- 
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call  propoflitions,  yet  the  idea  of  abolishing  the  constitution  by 
amending  ;t  out  of  existence  is  merely  sporadic.  We  should  be  pro- 
gressive in  the  true  sense,  but  we  should  not  progress  backwards. 

Upon  the  bar  of  this  state  rests  a  great  responsibility  for  the 
uplift  of  mankind.  Our  influence  should  always  be  exerted  for  tho 
enactment  of  wise,  just  and  wholesome  laws,  and  for  their  strict  and 
honest  admin  stration  and  fearless  enforcement,  without  fear  or 
favor,  and  without  regard  for  future  consequences,  that  equal  justice 
may  be  done  to  all,  rich  and  poor»  high  and  low. 

It  is  not  more  systems  we  need,  but  the  faithful  and  honest  ap- 
plication of  what  we  have.  Of  all  men  in  the  community,  the  lawyer 
should  always  be  found  standing  for  the  right  and  forever  opposing 
the  wrong.  In  th's  way,  our  institutions  will  be  safe,  they  will  ampl/ 
perform  the  true  governmental  functions  for  which  they  were  de- 
signed, and  little  cause  will  exist  for  trying  political  and  judicial  in 
novations  and  nostrums.  Some  people,  of  course,  are  so  constituted 
that  they  cannot  read  the  patent  medicine  advertisements  withe. t 
feeling  all  the  symptoms  of  the  disease.  These  people  of  restlesi 
dispositions  are  entitled  to  great  sympathy,  but  they  should  not  be 
permitted  to  inoculate  the  body  politic  with  the  virus  of  discontenu 

Very  respectfully  submitted, 

C.  W.  DORR,  Cha  rman« 


PROPOSED  ACT  FOR  A  CODE  AND  A  CODE  COMMISSION  SUB- 

MITTED    BL    RICHARD    SAXE   JONES. 

An  Act  Entitled  "An  Act  Providing  for  a  Permanent  Code  Commis 
sion  for  the  State  of  Washington;  the  Submission  of  Proposed 
Acts  of  the  Legislature  Thereto;  Providing  the  Method  of  Pre- 
paring a  Permanent  Code  of  Laws  of  the  State  of  Washington, 
and  Maintaining  the  Same.' 


»• 


Be  It  Enacted  By  the  Legislature  of  the  State  of  Washington: 

SEC.  I:  That  there  is  hereby  created  a  commission  to  be  kno\\n 
as  THE  CODE  COMMISSION  OF  THE  STATE  OP  WASHINGTON. 

SEC.  U:     Said  Code  Commission  shall  consist  of  five  members 
to  be  appointed  from  time  to  time,  as  herein  provided,  by  the  Governor 
of  the  State  of  Washington,  approved  by  the  State  Senate,  which  mem 
bers  shall  be  appointed  and  approved  as  follows: 

Immediately  upon  the  taking  effect  of  this  Act  there  shall  be 
appointed  by  the  Governor  of  the  State  of  Washington  five  members 
of  said  Code  Commission  to  be  selected  from  among  the  attorneys 
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at  Iflvr  of  tb^  State  of  Washington  who  are  admftted  to  practice 
before  the  Supreme  Court  of  said  State  and  are  members  of  the 
State  Bar  AssocSatlon.  Two  of  whom  shall  bs  a]nK>inted  for  a  period 
of  two  years;  two  for  a  period  of  three  years,  and  the  remaining 
member  for  a  period  of  four  years;  who  shall  each  take  an  oath  of 
office  as  such  Commissioner  similar,  so  far  as  the  same  shall  be  ap- 
plicable,  to  the  oath  of  office  taken  by  the  Judges  of  the  Supreme 
Court  of  the  State  of  Washington;  each  of  whom  shall  hold  office  until 
his  successor  has  been  appointed,  confirmed  ami  haii  qualified. 

SEC  III:  PreTious  to  the  session  of  the  Legislature  next,  before 
the  expiration  of  the  term  of  any  Code  Commisrtoner  or  Code  Com- 
missioners, the  Governor  shall  appoint  a  successor  in  office  of  any 
Code  Commissioner  or  Code  Commissioners  whose  term  or  terms  shall 
expire  subsequent  to  the  next  session  of  the  Legislaturer  and  prior  to 
the  succeeding  session;  such  appointment  shall  be  presented  to  the 
Senate  of  the  State  of  Washington  for  confirmation,  and  if  confirmed 
by  a  majority  vote  of  the  Senate  such  Commissioner  or  Commissioners 
shall  succeed  to  the  office  of  Code  Commissioner  or  Code  Com- 
missioners whose  official  term  may  expire  next  after  the  session  of  the 
Legislature, 

If  any  appointment  so  made  by  the  Governor  of  the  State  of 
Washington  shall  be  rejected  or  not  conflnned  by  the  Senate,  then  the 
Governor  shall  appoint  from  time  to  time  other  persons  qualified  as 
above  set  forth  as  Code  Commissioners  until  the  same  shall  have 
been  accepted  and  confirmed  by  the  Senate  of  the  State  of  Wash- 
ington; and  any  appointment  so  made  by  the  Governor  when  the 
Senate  is  not  in  session  shall  be  sufficient  to  authorize  such  Code 
Commissioner  to  fill  the  office  of  any  Code  Commissioner  whose  term 

has  expired,  to  which  he  has  been  appointed,  until  his  name  has 
been  accepted  and  approved  or  rejected  for  such  office  by  the  Senate 
of  the  State  of  Washington. 

SEC.  IV:  If  for  any  reason  any  vacancy  shall  exist  in  the  office 
of  Code  Commissioner,  the  Governor  of  the  State  of  Washington  shall 
immediately  appoint  a  person  duly  qualified  as  above  set  forth,  to 
fill  such  office  for  the  term  for  which  such  vacancy  exists,  and,  upon 
taking  the  oath  of  office  herein  prescribed,  such  appointee  shall  im- 
mediately become  a  member  of  said  board  of  Code  Commissioners. 

Such  appointment  shall  be  reported  by  the  Governor  to  the  next 
session  of  the  State  Senate  within  one  week  after  it  shall  have 
convened,  and  the  Senate  shall  proceed  to  (confirm  or  reject  such  ap- 
pointee. 

If  rejected,  then  the  Governor  shall  appoint  from  time  to  time 
other  persons  qualified   as   above   set   forth   as   Code  Commissioner, 
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until  Buch   iippoiiitiii€iit   bas   been   accepted   and   confirmed   )»y    the 
Senate. 

Any  appointment  so  made  by  the  Governor  shall  be  sufficient 
to  authorize  such  Code  Commissioner  to  fill  the  office  untU  his  name 
has  been  accepted  or  rejected  Xor  such  office  by  the  Senate  oX  the 
State  of  Washington. 

Duties. 

SJBC.  V:  It  shall  be  the  duty  of  the  said  Board  of  Code  Com« 
]nissioners« 

FIRST:  To  proceed  at  once  to  codify  aU  of  the  laws  of  the 
State  of  Washin^on  in  force  and  effect  at  the  time  of  the  first  meet 
ing  of  said  Board,  preparing  the  same  in  printed  form  in  such  manner 
as  to  eliminate  from  the  laws  of  the  State  of  Washington  then  existing, 
all  duplications;  to  arrange  ail  of  the  laws  in  proper  order  with 
reference  to  the  subject  to  which  they  relate,  dividing  the  same  Into 
subjects,  chapters  and  sections,  as  may  be  necessary  to  prepare  a 
full  and  complete  code  of  laws  of  the  State  of  Washington  as  they 
then  exist. 

SECOND:  It  shall  be  the  duty  of  said  Board  of  Code  Commis* 
sioners  having  prepared  such  a  codification  of  the  laws  to  present 
the  same  to  the  next  session  of  the  liegislature  of  the  State  of  Was'j' 
Ington  after  the  same  have  been  duly  prepared,  presenting  the  same 
in  printed  tontk  in  such  numbers  that  each  officer  and  member  o' 
the  Legislature  next  succeeding  the  printing  of  the  same  may  have 
three  copies  thereof,  and  further  printing  sufficient  copies  so  that  every 
Judge  of  the  Supreme  Court  and  of  the  Superior  Courts  of  the  State 
of  Washington,  and  every  member  of  the  State  Bar  Association  of 
the  State  of  Washington  may  receive  a  separate  copy  thereof,  and 
such  copies  shall  be  furnished  to  said  Legislators,  Judges  and  mem- 
bers of  the  State  Bar  Association  as  promptly  as  possible  after  the 
compilation  has  been  completed. 

THIRD:  The  code  so  compiled  by  the  Code  Commission,  and  so 
presented  to  the  next  session  of  the  Legislature  after  its  compila 
tion  shall  be  immediately  placed  on  the  Calendar  of  each  house  of 
the  Legislature  for  adoption,  and  may  be  adopted  as  a  whole  or  with 
such  amendments  as  shall  be  provided  by  the  Legislature  of  the 
State  of  Washington;  and  when  so  adopted  shall  be  and  remain  the 
permanent  basic  code  of  the  laws  of  the  State  of  Washington,  and 
shall  have  the  full  force  and  effect  of  law,  the  same  as  though  each 
section  thereof  had  been  adopted  separately  by  the  Legislature  and 
approved  by  the  Governor. 
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Future  Legislation. 
8EC.  VI:  After  a  permanent  basic  code  has  been  adopted  by 
the  Leglalature  of  the  State  of  Washington,  and  approved  by  the 
Governor  a»  hereinbefore  set  forth,  and  as  now  required  by  law, 
the  Code  Ck>mmisaion  shall  remain  in  permanent  session  at  the  seat 
of  Qovemment  of  the  State  of  Washington  for  the  purpose  of  examin- 
ing into  all  future  legislation  proposed  to  be  adopted  by  the  Legisla- 
ture of  the  State, 

SEC.  VII;  No  Act  of  any  kind,  except  for  the  appropriation  of 
money,  or  because  of  an  emergency  shown  in  said  Act  by  reason 
of  whioh  it  cannot  be  submitted  to  the  Code  Commission,  shall  be 
enacted  by  the  Legislature  of  the  State  of  Washington  until  it  has 
been  first  submitted  to  the  Code  Commission  at  least  ten  days  before 
Its  third  reading  in  the  Legislature;  and  shaU  be  certified  by  and  re- 
ported upon  by  the  Code  Commission. 

SEC.  VIII:  Five  copies  of  every  proposed  bill  or  enactment  by 
the  Legislature  of  the  State  of  Washington  shall  be  submitted  to  the 
Code  Commission,  in  typewritten  form,  at  least  ten  days  before  the 
same  is  read  for  the  third  time  in  the  Legislature,  and  said  Coda 
Commission  shall  immediately  proceed  to  examine  the  same  in  con- 
nection with  the  permanent  basic  code  of  said  State  of  Washington, 
and  within  five  days  after  receipt  thereof  shall  report  to  the  Legis- 
lature of  the  State  of  Washington  (if  then  in  session,  or  to  the  Secre- 
tary of  State  if  the  legislature  is  not  in  session),  the  place  which 
said  bill  should  occupy  in  the  code  of  laws  of  the  State  of  Wash- 
ington by  chapter,  section  or  number,  as  the  case  may  be;  and  with 
such  report  shall  file  its  approval  of  or  objection  to  said  bill,  giving 
the  reasons  therefor,  and  suggesting  in  writing  any  alteration  or 
amendment  that  should  be  made  to  cause  said  Act  to  conform  to  the 
permanent  basic  code  of  the  State  of  Washington. 

SEC.  IX:  In  its  report  upon  any  bill  proposed  to  be  enacted  by 
the  Legislature  of  the  State  of  Washington,  said  Code  Commission 
shall  state  in  writing  its  views  as  to  the  constitutionality  of  said 
proposed  Act  and  its  effect,  if  any,  upon  vested  property  rights  under 
former  legislation  and  the  decisions  of  the  Supreme  Court.  It  shall, 
in  all  matters,  advise  the  legislative  bodies  of  the  State  of  Washing- 
ton as  to  the  effect  of  said  proposed  enactment  if  it  shall  become 
a  law. 

Validity  of   Laws. 

SEC.  X:  No  law  shall  be  enacted  by  the  Legislature  of  the 
State  of  Washington  until  It  shall  have  first  been  submitted  to  the 
Code  Commission,  as  hereinbefore  set  forth,  except  laws  for  the  ap- 
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propriation  of  money,  and  emergency  laws,  at  in  this  Act  provided. 
The  record  of  such  submission  shall  appear  upon  all  enrolled  enact- 
ments. 

Salaries  and  Terms  of  Office. 

SEC.  XI:  Each  Code  Commissioner  appoiiited  by  the  Qovernor 
and  approved  by  the  S'enate  of  the  State  of  Washington,  as  here- 
in provided,  shall  hold  office  permanently  unless  impeached  or  re- 
called»  as  hereinafter  provided,  but  shall  be  retired  from  office  as  of 
course  upon  his  sixty-eighth  birthday,  and  shall  thereafter  receive  a 
pension  of  Twenty-five  Hundred  Dollars  ($2500.00)  per  year  during 
the  remainder  of  his  natural  life. 

SEC.  XII:  Each  Code  Commissioner  during  his  active  term  of 
of&ce  shall  receive  a  salary  of  Seventy-five  Hundred  Dollars  ($7600.00) 
per  annum,  payable  monthly,  out  of  the  general  funds  of  the  State 
of  Washington,  by  warrant  drawn  by  the  State  Auditor  and  payable 
by  the  State  Treasurer, 

SEC.  XIII:  The  Code  Commission  is  authorised  to  employ  assis 
tants,  clerks  and  stenographers  as  to  them  shall  seem  necessary, 
paying  for  the  services  of  such  assistants,  clerks  and  stenographers 
reasonable  compensation  for  services,  not  to  exceed  One  Hundred 
Fifty  Dollars  i$150.00)  per  month  for  assistants;  One  Hundred  Twenty- 
five  Dollars  ($125.00)  per  month  for  clerks,  and  One  Hundred  Dollars 
($100.00)  per  month  for  stenographers,  unless  otherwise  authorised 
8o  to  do  by  an  Act  of  the  Legislature. 

Impcachme'nt  and  Recall. 

SEC.  XIV:  Any  member  of  the  Code  Commission  as  hereby 
created  shall  be  subject  to  impeachment,  and  the  proceedings  for  the 
Impeachment  of  any  Code  Commissioner  shall  be  the  same  as  pro- 
vided for  the  impeachment  of  a  member  of  the  Supreme  Court  of 
the  State  of  Washinton,  and  each,  every  and  all  portions  of  the  laws 
of  the  State  of  Washington  as  at  this  time  existing  in  reference  to 
the  impeachment  of  a  Judge  of  the  Supreme  Court,  are  made  appli 
cable  to  and  the  proper  method  for  the  impeachment  of  a  Code  Com- 
missioner 

SBC.  XV:     Any  Code  Commissioner  of  the  State  of  Washington 

may  be  recalled  and  his  term  of  office  ended  by  either  of  the  two 
following  methods: 

FIRST:  By  the  filing  with  the  Secretary  of  State  of  the  State 
of  Washington  of  a  written  order  of  recall  signed  by  the  Qovemor 
of  the  State  of  Washington  and  two  Judges  of  the  Supreme  Court 
of  the  State  of  Washington. 
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Upon  the  filing  of  such  order  of  recall  with  the  S^eCfetafT  of 
State  of  the  State  of  WaAington,  the  same  Aall  be  presented  to  the 
Senate  of  the  State  of  Washington  at  the  next  regular  session  thereof r 
and  a  vote  ^all  be  taken  In  said  Senate  as  to  whether  0uch  recall 
fthall  be  allowed;  and  if  a  majority  of  the  senators  duly  elected  and 
quallfyisg  at  such  ses^oit  of  the  Senate  of  the  State  of  Washington 
shall  Tote  In  favor  of  such  recall,  then  the  Governor  of  the  State  of 
Washington  shall  immediately  certify  that  such  Code  Commissioner 
has  been  recalled,  and  his  term  of  office  shall  expire  thereby,  and  a 
Hew  appointment  shall  be  made  1b  his  place  as  in  this  Act  herein^ 
before  provided. 

SECOND:  By  the  filing  wUh  the  Secretary  of  State  of  the  State 
of  Washington  of  a  petition  signed  by  ten  per  cent,  of  the  duly  quali- 
fied voters  of  the  State  of  Washington  voting  at  tbe  last  State  elec 
fion  next  preceding  the  filing  of  said  petition. 

Upon  the  filing  of  such  petition  the  Se<»^tary  of  State  i^all  re- 
port the  same  to  the  Senate  of  the  State  of  Wai^ington  next  in 
session  thereafter,  and  a  vote  shall  be  taken  by  the  Seoators  of  the 
State  Senate  of  the  State  of  Washington  upon  such  petition  for  re- 
call, and  if  a  majority  of  the  Senators  duly  elected  and  gnalifying  at 
such  session  of  the  Legislature  shall  vote  in  faror  of  said  recall,  then 
upon  the  certifying  of  such  vote  to  the  Goremor  of  the  State  of  Waab^ 
ington,  such  Code  Commissioser  shall  be  recalled  thereby,  and  his 
term  of  office  shall  expire  immediately,  and  suefi  vacancy  shall  be 
filled  as  in  this  Act  hereinbefore  provided, 

Mr.  President — The  next  order  of  businessf  is  the  report 
of  the  Committee  cm  Revision  of  Judicial  System,  Hon.  Jere- 
miah Neterer.  chairman.  I  nnderstand  Judgre  Neterefr  is  n^f 
here.    Have  yon  received  a  report  from  him,  Mr.  Secfefaryf 

Mr.  Secretary — I  hare  no  report,  Mr,  President. 

Mr.  President — The  report  of  the  Committee  on  Judiciary 
and  Judicial  Administration,  Hon.  E.  C.  Hughes,  chairman. 
Mr.  Hiigiies  is  not  present.  I  see  Mr.  Cain,  of  ttat  ctmmiiftee', 
is  present.    Have  ,ron  any  report,  Mr.  Cainf 

Mr.  Cain — I  do  tiot  know  of  any  member  of  tte  coromittr^r* 
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f^xcept  mysielf  that  is  present.    We  have  been  unable  to  make 
a  report. 

Mr,  President — ^Under  Sec  2,  Art,  VII  of  the  Constitution, 
if  but  one  member  of  a  committee  is  present,  he  is  the  com- 
mittee. We  will  next  hear  **The  Facts  in  the  Case,'/  by  Hon, 
Frank  &  Dietrich,  United  States  District  Judge,  of  the  State 
t9f  Idaho, 

Judge  Dietrich — Mr.  President,  and  Gentlemen  of  the  Bar 
Association:  The  title,  as  announced  in  the  program,  or  the 
subject  proposed,  is  not  very  clearly  indicative  of  the  sug- 
gestions whieh  I  desire  to  make  in  the  paper  which  I  shall 
present  to  you,  and,  at  the  outset,  I  say  that  it  will  deal  with 
some  observations  upon  the  prevalence  of  perjury  in  the  courts* 
(Applause  at  close  of  address.    For  address  see  Appendix), 

Mr,  President — Gentlemen  of  the  Association,  in  view  of 
the  fact  that  it  is  but  a  quarter  of  an  hour  until  the  noon  re- 
cess, unless  the  Association  determines  otherwise,  we  will  post* 
pone  the  next  paper  until  this  afternoon,  but,  as  we  have  a  few 
minutes,  we  might  take  up  some  of  the  committee  reports  and 
dispose  of  them.  I  want  you  to  be  here  promptly  on  time  this 
afternoon  because  we  have  three  or  four  very  interesting 
papers.  The  next  order  on  the  program,  omitting  this  address 
if  I  hear  no  objection,  is  the  report  of  the  Committee  on 
Nominations,  Hon.  C.  C.  Gose,  chairman.  Is  that  committee 
ready  to  report,  Mr.  Chairman? 

Mr.  Gose — The  committee  is  not  yet  ready  to  report,  Mr» 
l^resident.  I  have  been  trying  for  some  time  to  get  the  com* 
mittee  together.  We  will  prepare  the  report  and  submit  it 
later. 
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Mr.  President — The  next  is  the  report  of  the  Executive 
Committee. 

EXECUTIVE  COMMITTEE  REPORT. 

Spokane,  Washington,  July  28,  1911. 
To  the  W^ghlngton  State  Bar  Association: 

The  Executive  Committee  reports  that  it  has  examined  the  ac- 
counts of  the  Treasurer  and  Secretary  and  have  approved  the  same 
and  has  authorized  the  Secretary  to  pay  the  expenses  of  his  office 
out  of  the  current  receipts  of  the  Association  funds  subject  to  the 
later  audit  of  the  Executive  Committee. 

We  desire  further  to  report  that  on  the  22nd  day  of  February, 
1911,  the  committee,  deeming  the  same  appropriate,  tendered  to  Hon. 
F.  H.  Rudkin,  a  banquet  in  honor  of  his  distinguished  services  upon 
the  State  bench  and  of  his  transfer  to  the  Federal  bench.  The  ban- 
quet was  under  the  immed  ate  supervision  of  D.  B.  Trefethen,  Seattle, 
chairman;  D.  C.  Conover,  Seattle;  Curtis  Abrams,  Bellingham;  F. 
M.  Dewart,  Spokane,  and  W.  H.  Hayden,  Tacoma.  That  the  banquet 
was  a  success  goes  without  saying,  the  same  being  without  cost 
whatever  to  the  Association,  and  the  Executive  Committee  extends 
its  thanks  to  the  above-named  gentlemen  of  the  committee. 

The  said  Execut  ve  Committee  has  had  no  formal  sessicn  on 
the  arrangement  of  the  program  for  this  session,  but  has  arranged 
the  same  through  correspondence. 

Respectfully  submitted, 

C.  W.  HOWARD,  Chairman  Ex  OfDcio. 

Mr.  President — We  have  a  short  report  from  the  Com- 
mittee on  Federal  Legislation,  of  which  Judge  Hanford  is 
chairman.  He  was  unable  to  be  present  and  has  sent  his  report 
to  the  Sec^eta^3^ 

REPORT  OF  COMMITTEE  ON  FEDERAL  LEGISLATION. 

To  the  Washington  State  Bar  Association: 

Your  Committee  on  Federal  Legislation  begs  leave  to  submit  the 
following  report: 

On  the  3rd  of  March  last,  the  new  Jud'cial  Code  was  approved 
by  the  President  and  becomes  effective  on  the  1st  day  of  January. 
1912. 

The  bill  prepared  by  W.  H.  Gorham,  Esq.,  to  dinimish  the  gx- 
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pente  of  proceedinss  on  appeal  and  writ  of  error  or  certiorari,  passed 

the  Senate  without  an  amendment  June  24,  1910,  and  the  House  of 

Representatiyes  February  6,  1911,  and  was  approved  by  the  President 
on  February  13th  of  the  present  year. 

The  Supreme  Court  of  the  United  States  has  under  cons  deration 
the  subject  of  revising  the  "Equity  Rules/'  and  the  reformation  of 
Pleading  and  Practice  in  Equity  cases  in  the  courts  of  the  United 
States,  insofto  as  the  same  is  subject  to  that  court's  authority  under 
sections  913  and  917  of  the  Revised  Statutes  of  the  United  States. 
Prior  to  the  recent  adjournment  of  the  court,  a  committee  was  ap- 
pointed from  among  its  members  to  consider  and  report  such  changes 
as  would,  in  the  opinion  of  the  committee,  tend  to  the  simplification 
of  pleading  and  practice,  and  the  correction  of  any  unnecessary  de- 
lay or  unreasonable  cost  resulting  from  practice  under  existing  rules. 
To  this  end  the  Supreme  Court  has  requested  suggestions  from  com- 
mittees appointed  by  the  several  Circuit  Courts  of  Appeals  In  the  vari- 
ous c'rcults;  and  it  Is  believed  by  your  committee  that  the  import- 
ance of  the  subject  is  such  as  to  call  for  the  appointment  of  a  com- 
mittee of  this  Association  to  carefully  consider  the  subject  and  sub- 
mit suggestions  to  the  committee  appointed  by  the  Circuit  Court  of 
Appeals  for  the  Ninth  C  roult,  at  as  early  a  date  as  possible,  as  all 
reports  of  the  Committee  appointed  by  the  Circuit  Courts  of  Appeals 
are  to  be  filed  with  the  Secretary  of  the  Committee  of  the  Supreme 
Court  of  the  United  States  not  later  than  the  1st  of  November  next. 

C.  H.  HANFORD,  Chairman. 
Dated  SeatUe,  July  18,  1911. 

Mr.  President — I  shall  interrupt  the  proceedings  a  mo- 
ment to  read  a  letter  which  I  received  from  Mr.  Robert  Moran, 
at  whose  mansion  home  at  Bosario,  the  Bar  Assocition  en- 
joyed a  brief  visit  last  summer.  Those  of  you  who  were  there 
will  recall  it.  This  is  a  letter  dated  August  10th,  1910,  ad- 
dressed to  me  as  President  of  the  Association.  Mr.  Moran 
expresses  himself  as  being  pleased  with  our  visit  last  year  and 
with  the  hospitality  and  cordiality  characteristic  of  him,  invites 
us  to  hold  our  regular  session  there  next  year.  I  would  appre- 
ciate a  vote  of  thanks  being  extended  Mr.  Moran,  although 
we  will  be  unable  to  accept  his  invitation. 

Mr.  Stem — Mr.  Chairman,  I  move  that  the  Secretary  be 
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instructed  to  write  Mr.  Moran,  acknowledging  the  receipt  of 
the  letter,  and  giving  the  thanks  of  the  Association. 

The  motion  received  a  second  and  was  carried. 
(Announcements  of  entertainment  fnmished  by  the  Spo- 
kane Bar  Association  were  here  made  by  Mr.  Edge). 
A  recess  was  here  taken  until  1:30  o'clock,  P.  M. 

Afternoon  Session,  Friday,  Jidy  28tli,  1911,  1:30  P.  IL 

^Ir.  President — Gentlemen,  the  Association  will  please 
come  to  order. 

The  first  on  the  program  is  the  report  of  the  Committee 
on  Nominations,  Hon.  C.  C.  Gose,  of  Walla  Walla,  diairman. 

Mr.  (jose — Mr.  President,  the  Conunittee  on  Nominations 
submits  the  following  report : 

We  recommend  as  candidates  for  tbe  several  offices  of  the  As- 
sociation: 

For  President,  W.  T.  Dovell,  Seattle. 

For  Secretary,  C.  Will  Shaffer,  Olympia. 

For  Treasurer,  Arthu*  Remington,  Oljrmpia. 

We  further  recommend  that  Taooma  he  selected  as  the  next 
pleace  of  meeting  of  the  Association. 

We  recommend  as  delegates  to  the  1911  meeting  of  the  American 
Bar  Association  Judge  E.  N.  Parker,  Judge  Geo.  T.  Reid,  Charles  E. 
Shepard. 

Respectfully  subm'tted, 

C.    C.    GOSE,    Ghairman* 
C.  O.  BATES, 
GEO.    H.    RUMMENS, 
E.   C.  MACDONALD. 

^f^.  Bates — I  move  the  adoption  of  the  report. 

The  motion  received  a  second. 

Mr.  President — Are  there  any  remarks? 
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Mr.  Bates— Mr.  President,  in  moving  the.  adoption  of 
this  report,  I  desire  at  the  same  time,  on  behalf  of  the  Bar 
Association  of  Pierce  County  and  the  City  of  Taooma  and 
Pierce  County,  to  extend  to  the  members  of  the  State  Bar 
Association  a  most  cordial  and  hearty  invitation  to  hold  the 
next  session  of  the  Association  in  the  City  of  Taeoma.  When, 
some  weeks  ago,  a  committee  was  appointed  by  the  local  Bar 
Association,  plans  were  somewhat  discussed  looking  towards 
the  meeting,  if  this  convention  should  see  fit  to  place  it  in 
Taeoma,  and  it  is  proposed  by  the  members  of  the  bar  there 
to  give  the  members  of  this  State  Association  a  splendid  en* 
tertainment.  It  is  proposed  to  ask  that  one  day  be  added  to 
the  length  of  the  convention  and  the  Bar  of  Taeoma  will 
furnish  the  visiting  members  an  automobile  ride  up  the  moun* 
tain«  It  is  proposed  to  have  the  business  meetings  of  the 
Association  in  the  City  of  Taeoma  and,  at  its  close,  to  take 
the  members  by  automobile  up  the  mountain  and  spend  the 
night  and  the  larger  portion  of  the  next  day  there,  returning 
in  the  afternoon.  I  am  satisfied,  gentlemen  of  the  conven- 
tion, that  if  you  will  adopt  this  report,  with  the  splendid 
man  we  have  recommended  to  you  for  President  and  meet- 
ing at  the  City  of  Taeoma,  we  will  get  together  in  the  City  of 
Taeoma  and  forget  the  name  of  that  mountain  and  give  you 
a  good  time. 

Mr»  President,  1  desire  to  say  further,  on  behalf  of  the 
delegation  firom  Pierce  County,  that  there  appeared,  some 
weeks  ago  or  some  days  ago,  in  the  daily  press,  an  item  pur- 
porting to  come  from  Spokane  or  Olympia,  announcing  the 
candidacy  of  Mr,  Grosseup,  of  our  city,  as  incoming  President 
of  this  Association,  and  in  this  connection  I  want  to  say  to 
you  that  this  announcement  was  not  only  unauthorised  and 
it  not  only  embarrassed  the  delegates  from  Pierce  County, 
but  also  Jfr.  Gros.scup,    Mr.  Grosseup  occupies  a  high  position 
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in  the  bar  of  tiiis  State  and  would  consider  the  presidency 
of  this  Association  as  an  honor,  but  we  simply  come  here 
asking  for  the  meeting  and  Mr.  Grosscup  was  not  a  candidate 
and  was  perfectly  surprised  and  regretted  very  deeply  this 
announcement  in  the  paper  given,  as  it  was,  unauthorized  by 
him  or  anyone  from  Pierce  County. 

Mr.  Jones — Mr.  President,  the  remarks  of  the  gentleman 
from  Pierce  County  create  no  surprise  to  the  members  present 
from  King  County  except  that  he  says  they  will  forget  the 
name  of  the  mountain.  It  has  been  our  view  that  they  have 
always  forgotten  it. 

Mr.  President — Gentlemen,  I  think  a  motion  would  be 
in  order  instructing  the  Secretary  to  cast  the  ballot  of  the 
Association  for  each  of  the  nominees  in  the  report  for  the 
several  offices. 

Mr.  Bates — I  include  that  in  my  motion. 

The  motion  was  put  and  carried. 

Mr.  President — It  is  unanimously  carried.  Mr.  Secretarv, 
you  will  cast  the  ballot  accordingly. 

Mr.  Secretary — Mr.  President,  I  hereby  cast  the  ballot 
of  the  Association  for  the  gentlemen  named  in  the  report — 
and  also  for  the  person  named  as  Secretary. 

Mr.  President — I  concur  in  the  suggestion  that  one  day 
should  be  added  to  the  time  of  the  meeting  next  year.  Under 
the  constitution  the  meeting  is  to  be  held  on  the  last  Thurs- 
day in  July,  but  I  think  the  Executive  Committee  would  en- 
tertain a  suggestion  from  this  Association  that,  in  this  particu- 
lar case,  they  send  out  notices  calling  for  the  meeting  to  be 
held  on  Wednesday  instead  of  Thursday,  and  I  would  like  to 
have  a  motion  to  that  effect. 
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Mr.  Condou — I  second  the  motion,  Mr.  President. 
The  motion  prevailed, 

Mr.  President — The  next  order  of  business  is  ''The  Re- 
call of  Judges,"  by  Hon.  T.  J.  Walsh,  of  Helena,  Montana. 

Mr.  Walsh — Gentlemen  of  the  Washington  Bar  Associa- 
tion and  Mr.  President:  I  desire  to  express  my  grateful  ap- 
preciation of  the  courtesy  of  the  invitation  extended  by  this 
Association,  through  its  Secretary^  to  address  its  members 
on  this  occasion.  I  venture  to  hope  that  this  may  be  the  first 
of  a  series  of  interchanges  that  will  tend  to  draw  the  bar  of 
these  two  States  respectively  more  closely  together  and  con- 
tribute to  the  elevation  of  the  professional  spirit.  (Applause 
at  close  of  address.    For  address  see  Appendix). 

Mr.  President — I  have  been  requested  by  Mr.  Edge  to 
announce,  with  reference  to  the  excursion  to  Havden  Lake 
tomorrow,  that  all  members  of  the  State  Association,  all  mem- 
bers of  the  local  Association,  and  visiting  attorneys,  whether 
they  are  or  are  not  members  of  either  Association,  are  in- 
vited to  go  and  to  secure  their  tickets  this  afternoon  from  the 
Secretary  of  the  local  Association,  and  that  there  is  no  charge 
for  the  tickets. 

I  will  ask  Mr.  Edge,  President  of  the  local  Association* 
to  take  the  chair  for  a  few  moments. 

Mr.  Edge  assumes  the  chair. 

Mr.  Chairman — The  next  paper  upon  the  program  is  en- 
tiled *'The  Ownership  of  Property  in  the  States  by  the  Fed- 
eral €k>vemment.  Whether  as  Sovereign  or  Proprietor,"  by 
the  Hon.  Russell  L.  Dunn,  of  the  San  Francisco  bar. 

Mr.   Dunn — Mr.   Chairman   and   Members   of  the   Bar  of 


Washington :  Brfore  delivering  my  address,  I  would  like  t(f 
express  my  appreciation  of  tlie  compliment  you  have  done  mi' 
in  inviting  me  to  address  you.  It  was  unexpected,  and  I  trust 
that  the  oonrtibution  I  make  here  will  not  come  amiss.-  (Ap-^ 
plause  at  close  of  address.    For  addresa  see  Appendix) . 

IMr.  Chairman — The  next  upon  the  program  is  an  address, 
upon  **The  Late  Edward  Whitson/'  late  United  States  Dis- 
trict Judge  foT  this  district,  by  the  Honorable  W.  T^  Dovell. 
of  Seattle,  President-elect  of  this  Asst)eiation.^  (See  Appon-' 
dix.) 

Pi^esid^nt  Howard  resumesr  the*  chair. 

Mr.  President — The  next  order  on  the  ptogrsiirt  (s  the  re- 
port of  the  Committee  ou  Obituaries^  Hon^  John  Arthur,  ol' 
Seattle,  chairman^ 

Mr,  Arthur — ^Mf ,  President,  I  widi  on  thigf  oeeaeion  to  ex- 
press my  high  appreciation  of  the  good  judgment  of  your 
Executive  Conmiittee  in  levjnng  toll  for  this  Association  on- 
other  states  of  the  Pacific  Coast.  Nothing  eonM  be  finer  nor 
more  valuable  thafn  the  contributions  made  at  this  meetin':; 
by  the  distinguished  gentlemen  fronr  Montana,  Idaho  and  Cali- 
fornia^ My  only  regret  \fi  that  you  did  not  bavcf  a  croniribtitioii' 
from  our  sister  state,  Oregon.  I  hope  the  committee  next 
year  will  have  one,  so  that  this  will  be  properly  a  Paciiii- 
Coast  Association  rather  than  merely  a  Waj^hitigton  State  As-- 
sociation.  The  two  papet^  rea:d  this  afternoon  are  exceedingly 
historically  valuable,  and  the  paper  of  Judg^  Dietrich  this 
morning  not  only  valuable  in  substance  but  of  the  highest 
literarj"  quality,  as  the  others  were.  I  have  otie  other  su{?- 
gestion  to  mak^  in  regard  to  the  placing  of  topics.  In  nearly 
all  well-governed  bodies,  except  the  Washington  Stat6  Bar 
Association,  the  proceedings  are  opened  with  prayer,  indiu*- 
ing  in  us  seriousness  of  mind  and  it  i»  an  inspiration  to  aft 
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mtbU  and  nobly,  havng  always  the  fear  of  Gk>d  in  our  souls, 
and,  after  the  presiding  officer's  address,  it  is  almost  inTaria* 
bly  the  rule  in  those  annual  gatherings  to  treat  the  subject 
of  necrology  next,  further  to  impress  upon  our  minds  the 
precariousness  of  life  and  the  necessity  of  doing  our  best  while 
we  are  allowed  to  live.  Now,  instead  of  that,  your  committee 
has  so  arranged  that  the  most  sorrowful  part  of  the  proceed*- 
ings  shall  come  at  the  end,  making  it  hard  for  us  to  go  away 
in  a  joyous  spirit.  I  would  suggest  to  the  committee  next 
year  that  the  rule  which  obtains  in  well-governed  and  known 
Associations  might  profitably  be  followed.  (See  Appendix^ 
Obituaries.) 

Mr,  President — Is  there  any  unfinished  business  to  come 
before  the  meeting  at  this  time? 

Mr.  Cosgrove — I  wish  to  introduce  and  move  the  adop- 
tion  of  the  following  resolution: 

"Be  It  Resolved:  That  we  hereby  tender  a  sincere  vote  ot 
thanks  to  the  Spokane  Bar  Association  for  the  splendid  entertain- 
ment which  has  been  prepared  and  carried  out  to  the  great  pleasure 
of  all  the  visiting  members  of  this  Associat  on,  and,  further, 

Be  It  Resolved;  That  this  vote  of  thanks  be  communicated  to  the 
Spokane  Bar  Association  and  spread  upon  the  minutes  of  the  State 
Bar  Association." 

The  motion  received  a  second  and  was  carried. 

Judge  Huneke — Mr.  President,  this  may  be  new  business, 
I  was  not  in  time  yesterday  to  bring  it  before  the  Associati  )n^ 
80  I  do  so  now.  The  suggestion  that  I  wish  to  make  I  have 
prepared  in  the  form  of  a  resolution  which  I  shall  read  and 
move  its  adoption.  In  brief,  it  refers  to  the  unscientific  man* 
ner  in  which  our  Washington  State  decisions  are  published. 
Before  the  Washington  State  decisions  were  published  wo 
received  the  decisions  in  advanced  form  in  the  Pacific  Reporter, 
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All  of  you  know  that  the  Pacific  Reporter  advanced  sheets 

bear  the  page  and  volume  of  the  permanent  bound  volume 

and  if  lawyers  desired  to  annotate  any  decision  they  could 

do  so  knowing  that  the  page  and  volume  given  in  the  advance 
sheets  would  be  found  in  the  permanent  volume.  When  the 
Washington  decisions  appear  we  find  that  the  volume  and 
page  is  not  preserved  in  the  permanent  bound  volume,  so  it 
is  impossible  for  a  lawyer  to  make  permanent  use  of  the  de- 
cisions as  published  in  the  advance  sheets.  Now,  it  seems  to 
me  that  this  ought  to  be  corrected.  It  seems  to  me  that  the 
advance  sheets  ought  to  be  published  in  such  a  way  that  law- 
yers could  make  permanent  use  of  the  decisions  as  they  ap- 
pear. 

I\Ir.  President — ^Under  the  statement  of  the  gentleman, 
the  Chair  will  have  to  rule  the  motion  out  of  order  unless 
there  be  no  objection  to  it.  If  there  is  objection,  it  will  require 
a  two-thirds  vote  to  place  it  upon  the  calendar.  Hearing 
no  objection,  he  may  proceed. 

Judge  Huneke — My  suggestion,  Mr.  President,  is  this,  that 
the  simple  numbering  of  decisions,  as  filed,  would  be  given 
the  cases  and  that  number  preserved  from  that  time  forth. 
This  scheme,  as  you  all  do  know,  is  in  force  in  the  Federal 
eases,  the  collections  made  by  the  West  Publishing  Company, 
in  which  eases  are  numbered  consecutively,  from  one  up  and 
thev  are  alwavs  cited  by  the  number.  Now,  if  that  scheme 
were  followed  by  every  Supreme  Court  in  the  publishing  of 
decisions,  all  this  trouble  would  be  obviated.  I  am  not  talk- 
ing about  the  original  filing  of  the  case  in  the  Supreme  Court, 
but  the  filing  of  the  decision.  The  moment  a  decision  is  fiW 
it  is  given  a  number  and  that  number  is  retained  in  the  ad- 
vance sheets  and  in  the  permanent  volume,  and  so  a  case  could 
bo  cited  by  the  number,  if  you  chose,  or  by  the  title  of  the 
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case.  I  might  say,  further,  that,  under  the  statute,  it  is  my 
opinion  that  the  Supreme  Court  has  power  to  make  this 
change  and,  acting  upon  that  belief,  I  have  repeatedly  written 
to  the  members  of  the  Supreme  Court,  but,  for  some  reason, 
they  have  not  seen  fit  to  adopt  this  proposition.  Now,  there 
are  several  of  them  here,  and  I  would  like  to  know  if  there 
is  any  good  reason  opposed  to  it.  I  might  say  that  this  scheme 
is  not  original  with  me  but  it  originated  with  Mr.  West,  of  the 
West  Publishing  Company.  He  suggested  that  it  be  adopted 
by  the  different  states,  and  it  seems  to  me  that  our  Washington 
State  decisions  ought  to  contain  the  page  and  volume  of  tln^ 
permanent  bound  volume,  or  something  ought  to  be  done. 
Bearing  on  this  I  have  written  the  following  resolution: 

Be  It  Resolved  by  the  Washington  State  Bar  Association:  First. 
This  Association  favors  the  consecutive  numbering  of  the  decisions 
of  the  Supreme  Court,  in  the  order  of  their  filing,  to  the  end  that  from 
the  time  of  first  publication,  they  may  become  permanently  useful 
to  the  practicing  lawyer  and  the  judges. 

■ 

Second.  We  urge  upon  the  Honorable  Chief  Justice  and  the 
Associate  Justices  of  our  Supreme  Court  the  early  adoption  of  this 
scheme  of  numbering  the  decisions  of  that  court 

I  move  the  adoption  of  the  resolution. 

Mr.  President — I  see  one  or  two  of  the  Judges  of  the 
Supreme  Court  here.  We  would  be  pleased  to  hear  from  them 
as  to  the  method  of  numbering  causes  in  the  two  departments. 

Judge  Crow — The  only  system  of  numbering  our  Supreme 
Court  eases  now  is  that  of  giving  a  number  to  the  case  when 
it  is  first  filed.  It  appears  on  the  appearance  docket  just  as 
it  does  in  the  Superior  Court.  I  recall  the  fact  that  Judge 
Huneke  has  called  the  attention  of  the  court  to  this  matter 
and,  although  I  am  a  member  of  that  body,  I  do  not  know 
that  I  can  say  that  the  court  is  especially  opposed  to  it;  in 
fact,  they  did  not  take  any  action  touching  the  matter  at 
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that  time.    There  was  some  discussion  given  to  it  but  nothing 

* 

was  done  either  favorably  or  unfavorably.  Now,  as  I  under- 
stand Judge  Huneke — ^he  explained  it  privately  to  me — he 
thinks  if  a  system  of  numbering  opinions  as  they  came  out 
could  be  adopted,  and  that  numbering  preserved,  the  case 
could  always  be  known  as  Number,  for  instance,  521,  no  dif- 
ference what  report  it  might  afterwards  appear  in,  that  is, 
in  the  permanent  volume.  Now,  there  has  been  no  formal  ac- 
tion taken  on  the  matter  by  the  Supreme  Court,  that  I  know  of, 
and  I  think  I  would  know  it  if  there  had  been. 

Mr.  President — Are  there  any  remarks  on  the  motion? 

Mr.  Bates — I  would  like  to  ask  if  these  advance  sheets  are 
official  publications.  My  understanding  is  that  the  advance 
sheets  are  published  by  Bancroft,  Whitney  &  Co. 

Mr.  President — And  by  Frank  Pierce. 

Judge  Huneke — Is  not  the  publication  by  Bancroft,  Whit- 
ney &  Co.  made  by  statute? 

Mr.  Secretary — Yes  sir;  that  is,  the  statute  required  the 
Reporter  to  enter  into  a  contract  for  ten  years.  It  was  let 
to  the  lowest  and  best  bidder  and  Bancroft,  Whitney  &  Co. 
received  the  contract,  and  it  has  run  five  years  now. 

Judge  Crow — Of  course,  the  adoption  of  the  scheme  of 
Judge  Huneke  would  necessitate  two  numbers  for  each  case; 
the  case  number  and  the  opinion  number. 

Mr.  Rummens — Why  not  give  the  case  number  to  the 
opinion  also? 

Judge  Crow — The  case  numbers  always  appear  at  the  top 
of  the  opinions,  but  not  in  consecutive  order.  Opinions  are 
not  written  in  the  order  in  which  the  cases  are  filed. 
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Mf.  Davis— Mr.  ftesident,  I  would  just  like  to  inquire 
this:  What  would  be  the  scheme  adopted  where  a  rehearing 
opiniou  is  filfed  in  a  case,  say  thirty  days  after  the  first  opinion 
has  been  filed  and  between  which  times  fifty  opinions  might 
have  been  fllfedf  It  seems  to  me  it  is  more  advantageous  t3 
have  it  as  we  now  have  it,  an  opinion  on  rehearing,  filed  even 
thirty  days  later  than  the  original  opinion,  printed  in  the 
official  reports  immediately  following  the  original  case,  than 
it  would  be  to  have  it  follow  in  its  consecutive  order,  as 
would  be  necessary  if  you  were  to  give  it  an  independent  num- 
ber. 

Mr»  Christian— Mr.  Chairman,  a  great  many  members  of 
the  Association  are  not  here.  I  think  this  is  praeticallj'  new 
business  and  1  do  not  think— 

Mr.  President — The  Chair  has  already  held  that,  but  con- 
sent was  given* 

Mr.  Christian — 1  moxte,  as  a  substitute  for  the  motion  no\r 
before  the  house,  that  it  be  laid  upon  the  table. 

Mr>  President — I  do  not  want  to  get  into  this  discussion) 
but  I  will  just  be  irregular  enough  to  Suggest  that  there  is 
^ome  merit  to  this  motion.  At  the  same  time,  it  involves  pro' 
cedure  in  the  court  and  possibly  affects  an  existing  contract, 
and  it  seems  to  me  the  proper  motion  would  be  to  refer  it  to 
the  proper  committee,  which  I  think  would  be  the  Legisla> 
tive  Committee,  with  instructions  to  investigate  and  report 
to  this  Association  whatever  is  advisable  on  the  subject. 

judge  Huneke — I  am  agreeable  to  that  suggestion  and 
would  say,  further,  that  any  scheme  that  would  be  advisable 
to  correct  the  existing  defect  would  be  satisfactory;  for  in- 
stance, if  the  paging  in  the  advance  sheets  could  be  numbered 
so  as  to  coincide  with  the  permanent  volume^ 
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Mr.  President — And  you  consent  to  substitute  such  mo- 
tion for  the  motion  you  made? 

Judge  Huneke — Yes  sir. 

Mr.  President — The  motion  is  then  before  the  house  to 
refer  this  to  the  Legislative  Committee  with  instructions  to 
act  in  this  matter. 

The  motion,  having  received  a  second,  was  put  and  car- 
ried. 

Mr.  Southard — In  regard  to  extending  our  meeting  next 
year  to  include  four  days  instead  of  three,  I  remember  it  w&s 
mentioned  at  that  time  that,  unfortunately  for  us,  our  Con- 
stitution provided  for  a  three  days'  session.  I  think  that 
matter  was  not  disposed  of. 

Mr.  President — Yes  sir,  it  was;  we  temporarily  amended 
the  constitution  by  common  consent,  designating  the  last 
Wednesday,  instead  of  the  last  Thursday  in  July  as  the  date 
of  the  next  meeting.  The  constitution  does  not  limit  the  ses- 
sion to  any  number  of  days. 

Mr.  Southard — Very  well. 

Mr.  President — This  concludes  what  may  be  called  the 
literary  part  of  the  program.  Tomorrow  our  Association  will 
be  the  guests  of  the  local  Association  at  Hayden  Lake,  after 
which  this  twenty-third  annual  convention  of  the  Washington 
State  Bar  Association  will  stand  adjourned. 
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FRIDAY  EVENING 

As  gfuestfl  of  the  Spokane  Bar,  the  Association  was  escorted  to 
Natatorlum  Park,  where  in  seats  reserved  for  us,  we  were  most  de- 
lightfully entertained  hy  the  Symphony  Orchestra  of  New  York.  Later 
we  were  given  tickets  to  the  other  places  of  amusement  in  the  Park. 
The  Joy  Wheel  was  for  the  special  use  of  the  lawyers  for  several 
turns;  the  Shoots  the  Chutes  received  attention;  the  shooting  galleries, 
ice  cream  and  soda  fountains,  the  swimming  tank,  and  the  ponies  on 
the  Merry-Go-Round,  were  all  enjoyed  and  patronized  by  the  other- 
wise serious,  sedate  and  sober-minded  limbs  of  the  law.  Though  the 
lawyers  were  among  the  last  to  leave,  the  park  authorities  had  no 
trouble;  flirting  was  not  successful.  This  was  understood  by  most 
of  us  before  starting,  but,  of  course,  there  are  some  who  must  have 
an  actual  demonstration  to  be  convinced.  But  we  had  a  fine  time 
anyway.  Edge  and  Hamblin  finally  herded  us  homeward,  so  that  we 
would  be  ready  for  the  picnic  the  next  day. 


SATURDAY 

All  aboard  for  Hayden  Lakef  Three  cars  on  the  Spokane  and 
Inland  are  loaded.  OS  we  go!  A  beautiful  day;  a  beautiful  trip, 
up  the  rich  valley  of  the  Spokane,  through  gardens  and  orchard  and 
wheat  field!  The  Washington  Idaho  line  is  crossed,  prohibition  ter- 
ritory is  reached  and  remains  until  we  return.  Post  Falls  and  the 
prosperous  and  thriving  city  of  Couer  d'  Alene  are  passed.  Up  and 
on  through  wood  and  field  until  at  last  our  train  switches  around* 
describing  the  outline  of  a  lawn  tennis  racket,  stopping  at  the  depot 
just  before  tbe  description  is  completed,  and  we  are  at  our  destina- 
tion, and  intoxicated  at  the  beauty  and  grandeur  of  our  surroundings. 
(That's  all). 

The  spirit  of  contention  is  ever  afire  in  the  breast  of  the  lawyer* 
fee  or  no  fee.  Physical  contest  must  take  the  place  of  forensic. 
Gandy  wins  the  fat  man's  race.  John  C  Higgins  wins  the  free  for 
all.  Now  for  base  ball!  And  that  was  a  ball  game!  Chad  wick  was 
umpire  until  mobbed.  No  umpire  could  keep  the  Spokane  team  from 
winning.    The  pitching  and  base  running  were  the  sensational  features 
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of  the  game.  Higgins  again  shows  class.  He  and  Edge  could  make 
Bender  and  Baker  turn  green  with  envy.  Shaffer  was  an  outfielder; 
that  is,  he  was  put  in  an  old  field  away  out  by  himself  and  told  to 
stay  there  and  not  handicap  either  team  by  attempting  to  play.  Ter- 
hune  was  captain  for  the  visiting  team.  He  made  one  or  two  sen 
sational  runs — away  from  the  ball.  The  ball  used  was  a  very  hard 
one.  The  back  stops  were  the  busiest.  All  the  other  players  also 
made  spectacular  plays.  The  game  finished  with  the  score  in  dis- 
pute. Motion  for  new  trial,  appeal  and  petition  for  rehearing  all 
denied. 

Following  the  game  a  general  pow  wow  was  held  at  the  north 
end  of  the  Inn.  Frank  Graves,  B.  S.  Grosscup,  Judge  Morris,  and 
some  of  the  other  sager  lights  discussed  with  some  of  the  lighter 
sages  metaphysics,  religion,  "The  Spirit  of  American  Government," 
and  other  frivolous  matters.  Everybody  was  sober,  though.  Then 
*'we  et  out  on  the  porch,"  and  a  fine  feed  it  was  too.  Then  for  home, 
not  however,  until  some  had  enjoyed  Hayden  waters  in  bath  or  in 
boat. 

We  reached  Spokane,  perfectly  sober  yet,  about  six  P.  M. 
E.  J.  Cannon  made  Judge  Rudkin  and  a  few  others  believe  the  electric 
line  was  too  slow  and  that  in  his  auto  lay  the  only  safe  route  to  the 
city,  thirty  miles  away.  By  hiring  two  other  automobiles  for  relays, 
some  of  them  did  reach  Spokane  by  7:30. 

Here  we  parted  and  one  of  the  most  entertaining,  profitable  and 
successful  annual  gatherings  of  the  Washington  State  Bar  Associa- 
tion was  brought  to  a  close. 
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Ballinger,  R.  A Alaska  Bldg.,  Seattle 

Barnes,  John   G Waterman 

Barney,  C.  R 313  New  York  Blk.,  Seattle 

Barry,  A.  W Riverside 
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Hartlesoti,  Chds.  J Spokane 

Bates,  C.  0 1107  Nat.  Realty  Bldg.,  Tacoma 

Battle,  Alfred 901  Alaska  Bldg.,  Seattle 

Bausraan,  Frederick Hoge  Bldg.,  Settttle 

Baxter,  Chauncey  L .539  New  York  Blk.,  Seattle 

Beach,  H.  C P.  O.  Box  114,  Bellingham 

Beals,  Walter  B Haller  Bldg.,  Seattle 

Beatty,  W.  H., Colman  Bldg.,  Seattle 

Bebb,  Wra.  B 517  Mutual  Life  Bldg.,  Seattle 

Beck,  W.  T Spokane 

Beebe,  A.  H 710  Central  Bldg.,  Seattle 

Bell,  Ralph  C Prosecuting  Attorney,  Everett 

Bell,  W.  P Superior  Judge,  Everett 

Bell,  A.  B Deputy  Prosecuting  Attorney,  Tacoma 

Bennett,  Burton  E Pacific  Blk.,  Seattle 

Birdseye,  L.  J.  1 37  Zeigler  Blk.,  Spokane 

Birdsall,  Wm.  T Spokane 

Bixby,  Frank Prosecuting  Attorney,  Bellingham 

Black,  W.  W Superior  Judge,  Everett 

Blaine,  E.  F 307  Lowman  Bldg.,  Seattle 

Blair,  John  E.  l 617  Hyde  Blk.,  Spokane 

Blake,  Henry  F 431  Burke  Bldg.,  Seattle 

Blattnor,  F.  S Nat.  Bk.  of  Commerce  Bldg.,  Tacoma 

Boner,  E.  E Finch  Bldg.,  Aberdeen 

Boner,  W.  W Finch  Bldg.,  Aberdeen 

I^ooth,  Robt.  F Lowman  Bldg.,  Seattle 

Bostwick.  S.  A Everett 

Boyle,  Loni Prosecuting  Attorney,  Prosser 

I^radford,  James  E Corp.  Counsers  Oflfice,  Seattle 
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Brady,  Edward 1308  Alaska  Bldg.,  Seattle 

Brandt,  Emil  J Lumber  Exchange,  Seattle 

Hrawley,  Augustus Prosecuting  Attorney,  Mt,  Vernon 

Brents,  Thos  M Superior  Judge,  Walla  Walla 

Bridges,  J.  B Aberdeen 

Brockway,  E.  B Fidelity  Bldg.,  Tacoma 

Bronson,  Ira Colman  Bldg.,  Seattle 

Brooks,  J.  W 15-16  Dooley  Bldg.,  Walla  Walla 

Brown,  Ed  J Starr-Boyd  Bldg.,  Seattle 

Brown,  J.  W 314-16  North.  Bk.  &  Trust  Bldg.,  Seattle 

Brown,  L.  Prank Pioneer  Bldg.,  Seattle 

Brown,  L.  H.  i 804  Old  Nat'l.  Bank  Bldg.,  Spokane 

Brown,  O.  P ^ Clover  Bldg.,  Bellingham 

Brown,  W.  P Bellingham 

Brown,  P.  V King  St.  Station,  Seattle 

Brownell,  P.  II Henry  Bldg.,  Seattle 

Bruce,  S.  M Bellingham 

Brueggerhoff,  Wm 520-21  Central  Bldg.,  Seattle 

Bryan,  James  W Bremerton 

Bryson,  Herbert  C 312  Drumheller  Bldg.,  Walla  Walla 

Bundy,  E.  W Mutual  Life  Bldg.,  Seattle 

Burke,  Thomas 408  Burke  Bldg.,  Seattle 

Burkey,  C.  P Nat.  Realty  Bldg.,  Tacoma 

Burkheimer,  John  E New  York  Blk.,  Seattle 

Butler,  Marion  A New  York  Blk.,  Seattle 

Buxton,  J.  R Prosecuting  Attorney,  Centralia 

Byers,  Ovid  A 307  Colman  Bldg.,   Seattle 

Cain,  Oscar U.  S.  District  Attorney,  Spokane 

Callahan,  James  P.  II Hicks  Blk.,  Iloquiam 
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Cameron,  Moncrieffe 304  Central  BId|f.,  Seattif* 

Campbell,  P Provident  Bldg.^  Tacoma 

Campbell,  John  A Seattle 

Campbell,  J.  B.  i 1124  Old.  Nat.  Bk.  BIdg.,  Spokane 

Campbell,  J,  D.. , . . 1109-10  Old  Nat.  Bank  Bldg.,  Spokane 

Campbell,  W.  E . . , Proaecuting  Attorney,  Hoqaiam 

Canfield,  H.  W Traders'  Blk.,  Spokane 

Cannon,  E.  J Old  Nat.  Bank  Bldg.,  Spokane 

Cannon,  John  M.  i .Ritzrille 

Card,  E.  N Snperior  Judge,  Tacoma 

Carey,  Daniel  H Superior  Judge,  Colville 

Carkeek,  Vivian  M Am.  Bank  Bldg.,  Seattle 

Carroll,  P.  P 203  Maynard  Bldg.,  Seattle 

Chadwick,  S.  J Supreme  Judge,  Olympia 

Chapman,  William  O Superior  Judge,  Tacoma 

Cheney,  B.  Q .Montesano 

Chester,  L.  P &.  N.  Legal  Dept.,  Spokane 

Christian,  Walter Nat.  Realty  Bldg.,  Tacoma 

Cleland,  Hanee  H,  l 402  Hyde  Blk..  Spokane 

Clementson,  Geo.  H — : Pacific  Blk.,  Seattle 

Clifford,  M.  L. Superior  Judge,  Tacoma 

Clise,  H.  R New  York  Blk.,  Seattle 

Cobn.  Harry  8.  l 419  Hyde  Blk..  Spokane 

Coiner,  B.  W Bankers  Trust  Bldg..  Taomjr 

Cole,  Geo.  B Mutual  Life  Bldg.,  Seattle 

Cole,  Irving  T Boston  Blk.,  Seattle 

Coleman,  A.  R Port  Townsend 

Colman,  J.  A,  l Everett 

Coleman,  Wilbra Sedro-WooIIey 


State  Bar  Association  67 

Collins.  J.  Milton.  1 510  Hyde  BIk.,  Spokane 

Condon,  John  T Dean,  University  Law  School,  Seattle 

Congleton,  Chas.  E 911  Lowman  Bldg.,  Seattle 

Connor,  E,  O Old.  Nat  Bk.  Bldg.,  Spokane 

Conover^  D.  C Colman  Bldg.,  Seattle 

Cooley,  H,  D, Wisconsin  Bldg.,  Everett 

Corbin,  E.  N Coupeville 

Cosgrove,  H.  0 817*23  Alaska  Bldg.,  Seattle 

Craven,  A.  J BeUingham 

Cross,  Emerson  A Aberdeen 

Cross,  Daniel  T.  i Prosecuting  Attorney^  Bphrata 

Crow,  Denton  M 605  Jamieson,  Spokane 

Crow,  Herman  D Supreme  Judge,  Olympia 

Cunningham,  Fred  J.  1 1220  Old  Nat.  Bk.  Bldg.,  Spokane 

Cushman,  £.  E U.  S.  Dist.  Judge,  Juneau,  Alaska 

Cutting,  S.  H.  1 1022  Paulsen  Bldg.,  Spokane 

Daly,  A.  J Leary  Bldg.,  Seattle 

Darch,  W.  P Box  265  Goldendale 

Davidson,  J.  B EUensburg 

Davis,  Allen  S North  Yakima 

Davis,  Arthur  W.  i 41-45  Zeigler  Blk.,  Spokane 

Davis,  Robert  M Fidelity  Bldg.,  Tacoma 

Dawson,  W.  S Spokane 

Day,  E.  M BeUingham 

Day,  Vince  A.  i 1112  Paulsen  Bldg.,  Spokane 

Delameter,  G.  M.  i 603  Paulsen  Bldg.,  Spokane 

Delle,  Lee  C North  Yakima 

Deming,  A.  W Little  Rock 

Denning,  J.  Henry P.  0.  Box  482,  Seattle 
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Dentler,  Grant  A 113  So.  Tenth  St.,  Taeoma 

De  Steiguer,  Geo.  E 618  New  York  Blk..  Seattle 

Devers,  R,  A New  York  Blk.,  Seattle 

Dewart,  P.  M Old  Nat.  Bk.  Bldg..  Spokane 

Dobbs,  Chaa.  J 1062-3-4  Empire  Bldg.,  Seattle 

Donworth,  Geo U.S.  Federal  Judge,  Seattle 

Dorety,  P.  G.  1 King  St.  Station,  Seattle 

Dorr,  C.  W 375  Colman  Bldg.,  Seattle 

Douglas,  J.  P 711-14  White  Bldg.,  Seattle 

Douglas,  James  H 711-14  White  Bldg..  Seattle 

Dovell,  W.  T Colman  Bldg.,  Seattle 

Dow,  Lorenzo .Nat.  Bank  of  Com.  Bldg.,  Taeoma 

Dowd,  James  B Pioneer  Bldg.,   Seattle 

Drain,  James  A 1502  H.  St.,  N.  W.,  Washington,  D.  C 

Drain,  Dale  D 615  Hyde  Bldg.,  Spokane 

Dudley,  P.  M White  Bldg.,  Seattle 

Dunphy,  W.  H.  i Walla  Walla 

Dunbar,  R.  0 Supreme  Judge,  Olympia 

Duryee,  Schuyler Stokes  Bldg.,  Everett 

Earle,  Dan  Seattle 

Esterday,  J.  H Nat.  Realty  Bldg.,  Taeoma 

Edge,  Lester  P Hyde  Blk.,  Spokane 

Edsen,  Edward  P 300-2  Maynard  Bldg.,  Seattle 

Ellis,  0.  G Supreme  Judge,  Olympia 

Emerson,  W.  M Chelan 

Emmons,  R.  W New  York  Blk.,  Seattle 

Englehart,  Ira  P P.  O.  Box  A  A,  North  Yakima 

Eshelman,   Carl  E Calif.   Bldg.,   Taeoma 

Eskridge,  Richard  Stevens Colman  Bldg.,  Seattle 
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Falkuor,  A.  J Seattle  Electric  Co,  Bldg,,  Seattle 

Parreil.  C.  H Central  Bldg.,  Seattle 

Faucett,  R  J 206-7  Stokes  Bldg.,  Everett 

Faj%  John  P New  York  Blk.,  Seattle 

Peatherkile,  D.  W BelliniThain 

Felger,  W.  W Dexter  Horton  Bldg.,  Seattle 

Field,  a  H White  Bldg.,  Seattle 

Fisk,  T,  P Shelton 

Fitch,  J,  P Bankers  Trust  Bldg.,  Tacoma 

Fitzpatriek,  J.  L Seattle 

Flood.  Ernest  M Peyton  Bldg»,  Spokane 

Flick,  Edwin  II 500  Leary  Bldg.,  Seattle 

Fogg,  Edward Calif.  Bldg.,  Tacoma 

FoUmer,  Elmer  S New  York  Blk.,  Seattle 

Folsom,  IL  D»  Jr 412-16  Arcade  Annex,.  Seattle 

Fol8om>  Myron  A,  x 1117  Paulsen  Bldg.,  Spokane 

Force,  H.  C 1212  Iloge  Bldg.,  Seattle 

Fonts,  Chas.  M Hinckley  Bldg.,  Seattle 

Foutz,  Will  H Old  Nat.  Bank  Bldg.,  Spokane 

Frater,  A.  W Superior  Judge,  Seattle 

Frost,  J.  E , State  Tax  Commissioner,  Olympia 

PuUerton,  Mark  A Supreme  Judge,  Olympia 

Fulton,   Walter Mutual  Life  Bldg.,  Seattle 

Gandy,  Lloyd  Ri 1220  Old  Natl.  Bk.  Bldg.,  Spokane 

Garland,  Hugh  A , Welmington,  Del. 

Garrecht,  Francis  A Walla  Walla 

Gaston,  O,  C Lock  Box  256,  Everett 

Gay,  W,   R Superior  Judge.  Seattle 

Gephart.  James  M 502  Bailey  Bldg.,  Seattle 
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Jeraghty,  J.  M Femwell  Blk.,  Spokane 

Gilbert,  W.  S Paulsen  Bidg.,  Spokane 

Gill,  Hi Colraan  Bldg.,  Seattle 

Gilliam,  Mitchell Superior  Judge,  Seattle 

Girand,  P.  W.  i 402-3  Empire  State  Bldg.,  Spokane 

Gleason,  S.  Chas: Burke  Bldg.,  Seattle 

Gnagey,  U.  D Port  Townsend 

Godrey,  James  J Lowman  Bldg.,  Seattle 

Godman,  M.  M Seattle 

Gordon,  Carroll Capitol  Bldg.,  Olympia 

Gorham,  W.  H Box  263,  Seattle 

Gose,  C.  C Walla  Walb 

Gose,  M.  P Supreme  Judge,  Olympia 

Graham,  E.  A Aberdeen 

Granger,  H.  T New  York  Blk.,  Seattle 

Graves,  Carroll  B Lowman  Bldg.,  SeattU* 

Graves,  Will  G 1230  Old  Nat.  Bank  Bldg.,  Spokane 

Green,  J.  Lindley  Ass't  U.  S.  Att'y,  Seward,  Alaska 

Greene,  Roger  S Burke  Bldg.,  Seattle 

Greene,  R.  W Bellinghani 

Griffiths,  Prank  S 619-21   Alaska  Bldg.,  Seattle 

Griggs,  H.  S 1115  Pidelity  Bldg.,  Tacoma 

Grimshaw,  W.  A Superior  Judge,  Wenatehep 

Grinstead,  P.  Leo  1 Colville 

Grinstead,  Loren 314-16  Colman  Bldg..  Seattle 

Griswold,  W.  J Bellingham 

Grosscup,  B.  S Bank  of  Cal.  Bldg.,  Tacoma 

Guie,  E.  H 810  Leary  Bldg.,  Seattle 

Guie,  J.  A 810  Leary  Bldg.,  Seattle 
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lladley,  H.  E 375  Colman  Bldg..  Seattle 

Iladley,  A.  M * Mason  Bldg.,  Belliugliain 

liadley,  L.  H ...Mason  Bldg.,  Bellingham 

llaight,  Jaa.  A Haight  Bldg.,  Seattle 

Hall,  Calvin  S Alaska  Bldg.,  Seattle 

Halverstadt,  D,  V Alaska  Bldg.,  Seattle 

Hamblin,  L.  R, Paulsen  Bldg.,  Spokane 

Ilanford,  C.  H '. U.  S.  Dist.  Judge,  Seattle 

Hanford,   E.   C Burke  Bldg.,   Seattle 

Happy,  Cyrus Hyde  Blk.,  Spokane 

Hardin,  E,  E. , . , » Superior  Judge,  Bellingham 

Hardman,  Max  Seattle 

Harmon,  IJ,  E Berlin  Bldg.,  Taeoma 

Harriman,  Henry  R New  York  Blk.,  Seattle 

Harris,  Chas.  P Lowman  Bldg.,  Seattle 

Hart,  John  B Am.  Bank  Bldg.,  Seattle 

llartman,  John  P Burke  Bldg.,  Seattle 

Uartson,  M.   T Federal   Bldg.,   Taeoma 

Harvey,  Walter  M Nat.  Realty  Bldg.,  Taeoma 

Hastings,  H.  R  A Haller  Bldg.,  Seattle 

Hathaway,  Howard Am.  Nat,  Bank  Bldg.,  Everett 

Hayden,  E,  M Perkins  Bldg.,  Taeoma 

Hayden,  W.  H Fidelity  Bldg.,  Taeoma 

Healey,  T.  D.  J Bellingham 

Heath,  Sidney  Moore   Hoquiam 

Heaton,  O.  G 339  New  York  Blk.,  Seattle 

Henley,  D,  W.  i The  Rookery,  Spokane 

Herman,  David  l 518  Hyde  Blk.,  Spokane 

Herr,  Willis  B Leary  Bldg..  Seattte 
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lleyburn,  W.  0 U.  S.  Senate,  Washington,  D.  C. 

Uibschman,  II.  J 823-4  Paulsen  Bldg.,  Spakane 

lliggins,  John  C Alaska  Bldg.,  Seattle 

Higgins,  Thos.  B P.  0.  Box  2193,  Spokane 

Hills,  Chas.  S Bailey  Bldg.,  Seattle 

llindman,  W.  W Hyde  Blk..  Spokane 

Ilodgdon,  C.  W Hoquiam 

Hodge,  O.  J Seattle 

Ilolbrook,  Paul 756  New  York  Blk.,  Seattle 

Ilolcomb,  O.  R Superior  Judge,  Ritzville 

Holt,  R.  S 403-5  Berlin  Bldg.,  Taconia 

Horan,  J.  E Wisconsin  Bldg.,  Everett 

Hovey,   C.    R Honolulu   Blk.,    Ellensburg 

Howard,  C.  W First  Xat.  Bank  Bldg.,  Bellinghain 

Howe,  James  B Pioneer  Bldg.,  Seattle 

Hoyt,  John  P U.  S.  Referee  in  Bankruptcy,  Seattle 

Hubbard,  H.  Prank Wenatchee 

Hughes,   E.   C Colman   Bldg.,   Seattle 

Hughes,  H.  DeHart Colman  Bldg.,  Seattle 

Hughes,  P.  D Burke  Bldg.,  Seattle 

Hulbert,  Robt.  A 901  Alaska  Bldg.,  Seattle 

Hull,  H.  L North  Yakima 

Humphrey,  W.  E Congressman,  Seattle 

Humphries,  John  E Mutual  Life  Bldg.,  Seattle 

Huneke,  Wm.  A Superior  Judge,  Spokane 

Hurd,  .Al.  P Mt.  Vernon 

Hurlbut,  Chas.  H Bellinghain 

Hutchinson,  K.  O Seattle 

Hutson,  Chas.  T 530-3  Pioneer  Bldg.,  Seattle 
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Imus,  A.  H Kalama 

Irwin,  L.  J Friday  Harbor 

Irwin,  Mason   Superior  Judge,  Montesano 

Jacobs,  B.  P Bankers  Trust  Bldg.,  Taeoma 

Jackson,  W.  H.  i Bk.  of  Colville  Bldg.,  Colville 

Jeflers,  Clyde  G.  i Wilson  Creek 

Jesseph,  L.  C Colville 

Joab,  Albert  E 508-10  Equitable  Bldg.,  Taeoma 

Johnstone,  H.  R Portland,  Ore. 

Joiner,  Geo.  A Superior  Judge,  Mt.  Vernon 

Jones,  Caleb  i 511  Hyde  Blk.,  Spokane 

Jones,  Bich.  S ^ Colman  Bldg.,  Seattle 

Jones,  W.  L U.  S.  Senator,  North  Yakima 

Jones,   L.   N Arlington 

Kalb,  Ernest  L ,  .Kennewick 

Kauifman,   Ralph Superior  Judge,   EUensburg 

Keith,  W.  C Starr-Boyd  Bldg.,  Seattle 

Kelleher,  John 436  Burke  Bldg.,  Seattle 

Kelleran,  S.  H.  i Asst.  Atty.  General,  Olympia 

Kellogg,  J.  A Superior  Judge,  Bellingham 

Kellogg,  J.  A Bailey  Bldg.,  Seattle 

Kemp,  Fred   Wenatchee 

Kennan,  H.  L Superior  Judge,  Spokane 

Kennedy,  J.  Y Everett 

Kerr,  James  A Mutual  Life  Bldg.,  Seattle 

Kimball,  H.  L.  l 1219  Old  Nat.  Bk.  Bldg.,  Spokane 

Kindall,  J.  W Bellingham 

Kizer,  B.  H..i 1230  Old  Nat.  Bk.  Bldg.,  Spokane 

Kleber,  John  C Hyde  Blk.,  Spokane 
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Koehler,  Augustus  J Taeoma 

Korte,  Geo.  W 608  White  Bldg.,  Seattle 

Kreite,  Edward  C Alaska  Bldg.,  Seattle 

Kuykendall,  E.  V Pomeroy 

Laffoon,  R.  F Chamber  of  Commerce  Bldg.,  Taeoma 

Lambert,  R.  S Sumas 

Lambuth,  W.  D Pacific  Blk.,  Seattle 

Lane,  W.  D 711-14  White  Bldg.,  Seattle 

Langhorne,  M.  A Perkins  Bldg.,  Taeoma 

Langhorne,  W.  W Chehalis 

Lanning,  Will Aberdeen 

Larrabee,   John 1022  Aaska   Bldg.,   Seattle 

Latcham,  P.  A Fidelity  Bldg.,  Taeoma 

Laughan,  A.  J Zeigler  Blk.,   Spokane 

Lavin,  Joseph  J Zeigler  Blk.,  Spokane 

Lee,  Geo.  A State  Public  Service  Commissioner,  Oljrmpia 

Leehey,  Maurice  D Alaska  Bldg.,  Seattle 

Lehman,  Robt .  B Taeoma 

Levy,  Aubrey 307  Lowman  Bldg.,  Seattle 

Lenders,  Henry  W Bank  of  Calif.  Bldg.,  Taeoma 

Linck,  John  W Calif.  Bldg.,  Taeoma 

Locke,  D.  W Everett 

Li vesey,   George    Bellingham 

Loutitt,  Geo.  W 18  Realty  Blk.,  Everett 

Love,  C.  M.  Nelson  Wilbur 

Lovell,  G.  E Ritzville 

Ludington,  R.  S Wenatchoo 

Lund,   C.   P The   Rookery,   Spokatic 

Lund,  Edna  B Bernice  Bldg.,  Taeoma 
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Lund,   R.  II Bernice  Bldg.,  Tacoma 

Lung,  Henry  W 409  Burke  Bldg.,  Seattle 

Lj'ons,  Chas.  S Nat.  Realty  Bldg.,  Tacoma 

hyteVy  M.  M New  Arcade,   Seattle 

^lacbride,  Philip  D.  i Hoge  Bldg.,  Seattle 

MacDonald,  E.  C Asst.  U.  S.  Dist.  Atty.,  Spokane 

Main,  John  F Superior  Judge,  Seattle 

Martin,  Wm Collins  Blk.,  Seattle 

Mattison,  Thos Berlin  Bldg.,  Tacoma 

MeCafferty,  James  J Lowman  Bldg.,   Seattle 

McCarthy,  Joseph  1 402  Hyde  Blk.,  Spokane 

MeClinton,  James  G Port  Angeles 

McClure,  Walter  A 1509  Iloge  Bldg.,  Seattle 

McCord,  E.  S Mutual  Life  Bldg.,  Seattle 

McCormiek,  W.  L Tacoma  Bldg.,  Tacoma 

McCrosky,  R.  L Colfax 

McCroskey,  W.  E.  i Palouse 

^IcDanieLs,  John  II Ellensburg 

McFadden,  Thos.  L Bellingham 

McGilvra,  O.  C Burke  Bldg.,  Seattle 

McKay,  T.  II 421-3  Finch  Bldg.,  Aberdeen 

McLain,  Henry  A Empire  Bldg.,  Seattle 

McLaren,  W.  G 715  New  York  Blk.,  Seattle 

McLeod,  W.  A Port  Orchard 

McMaster,  Donald Superior  Judge,  Vancouver 

McMenamin,  J.  II Fidelity  Bldg.,  Tacoma 

McMicken,  Maurice Colman  Bldg.,  Seattle 

Meade,   A.   E Bellingham 

Meier,  Walter  F 710  New  York  Blk.,  Seattle 
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Meigs,  L.  0 North  Yakima 

Mendenhall,  Mark  F Exchange  Nat.  Bank,  Spokane 

Merritt,  H.  D. Spokane 

Merritt,  J.  W.  i 1224  Old  Nat.  Bk.  Bldg.,  Spokane 

Merritt,  Seabury 1224  Old  Nat.  Bank  Bldg.,  Spokane 

Miller,  Chester  P Superior  Judge,  Dayton 

Miller,  Fred  • Hyde  Blk.,  Spokane 

Million,  B.  C Hoge  Bldg.,  Seattle 

Mires,  Austin Ellensburg 

Mitchell,  John  R Superior  Judge,  Olympia 

Moore,  Ben  L Seattle 

Moore,  H.  D New  York  Blk.,  Seattle 

Moore,  W.  Hickman  Seattle 

Morgan,  P.  L Hoquiam 

Morris,  Geo.  E Supreme  Judge,  Olympia 

Morrow,  W.  C Bk.  of  Gal.  Bldg.,  Tacoma 

Moser,  B.  B Haller  Bldg.,  Seattle 

Mount,  Wallace Supreme  Judge,  Olympia 

Munday,  Chas.  F P.  0.  Box  1813,  Seattle 

Mnnn,  Geo.  Ladd Alaska  Bldg.,  Seattle 

Munter,  Adolph Peyton  Bldg.,  Spokane 

Murphine,  Thos.  F New  York  Blk,,  Seattle 

Murphy,  Jas.  B Lowman  Bldg.,  Seattle 

Murray,  Chas.  A Headquarters  Bldg.,  Tacoma 

Murray,  S.  G Arcade  Annex,  Seattle 

Myers,  H.  A.  P Superior  Judge,  Seattle 

Nash,  Frank  D 500  Bk.  of  Cal.  Bldg.,  Tacoma 

Neal,  C.  H Conconully 

Neal,  Frank  C Fidelity  Bldg.,  Tacoma 
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Neal,  Pred  W .Bellinghan 

Nelson,  Lewis  J> ..•.,..»..., Leavenworth 

Neterer,  Jeremiah .Bellingham 

Kewman,  T,  G First  Nat  Bk,  Bidg,>  Bellinghanj 
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PRESIDENT'S  ADDRESS 


In  the  formation  of  our  present  system  of  government,  both 
national  and  state,  and  under  which  we  have  grown  to  be  the  most 
prosperous  and  powerful  people  on  the  face  of  the  globe,  none  ren- 
dered more  efficient  and  patriotic  service  than  the  lawyers.  That 
they  do  not  possess  the  same  influence  in  governmental  matters  at 
this  time,  is  due  partly  to  the  complex  nature  of  our  present  civiliza- 
tion, which  has  withdrawn  many  of  our  brilliant  members  from  the 
public  councils  to  the  service  of  private  interests,  often  Justly  claimed 
to  be  in  conflict  with  those  of  the  public.  Again,  some  of  our  pro- 
fession, inspired  by  the  lust  of  office,  have  become  too  prone  to  be 
regarded  as  leaders  in  movements  for  the  time  being  supposedly  pop- 
ular, but  which  in  the  end  usually  result  in  disaster  to  the  public 
welfare.  Taken  as  a  class,  however,  I  believe  that  there  is  no  body 
of  men  more  devoted  to  their  country,  or  who  entertain  a  greater 
reverence  for  its  institutions  and  laws  than  the  lawyers. 

Mindful  of  our  country's  history,  and  inspired  by  devotion  to  its 
interests,  this  association  was  formed.  Among  the  objects  of  which 
are:  to  advance  the  science  of  jurisprudence;  to  promote  the  ad- 
ministration of  justice;  to  secure  proper  legislation;  to  encourage  a 
thorough  legal  education;  to  uphold  the  honor  and  dignity  of  the  pro- 
fession of  law,  and  to  cultivate  and  encourage  cordial  intercourse 
among  the  lawyers  of  the  State  of  Washington. 

In  furtherance  of  some  of  these  objects,  our  by  laws  impose  upon 
the  president  the  duty,  in  his  annual  address,  of  reviewing  statutory 
changes  of  public  interest  in  the  state. 

The  last  legislature  submitted  to  the  people  the  question  whether 
statutory  initiative  and  referendum  shall  be  provided  for  In  the  or- 
ganic law  of  the  state.  The  act  does  not  authorize  amendments  to 
the  constitution  by  the  initiative,  but  pertains  to  the  enactment,  or 
repeal,  of  statutory  laws. 

There  is  possibly  no  subject  of  current  thought  or  legislation  so 
much  misunderstood  by  both  the  advocates  and  opponents  thereof, 
as  the  initiative  and  referendum.  Many  of  its  advocates  conceive 
the  notion  that  this  is  a  new  and  untried  panacea  for  all  the  political 
ills  which  government  among  men  is  heir  to.  On  the  other  hand, 
many  of  its  opponents  entertain  the  conviction  that  this  method  of 
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legialation  \^as  first  suggested  in  the  populist  platform  at  the  con- 
vention held  in  Omaha  some  eighteen  years  ago. 

Each  is  in  error,  as  the  application  of  the  principle  of  the  ini- 
tiative and  referendum  is  older  than  the  history  of  legislation  in 
America,  is  recognized,  to  more  or  less  extent,  in  every  state  in  the 
Union,  and  is  of  familiar  and  frequent  application  in  the  legislative 
history  of  this  state. 

Tiie  constitution  of  the  State  of  Washington,  while  drafted  by  a 
convention,  was  not  promulgated  by  it,  but  was  adopted  by  a  vote 
of  the  people.  At  the  same  election  the  question  of  woman's  suffrage, 
state-wide  prohibition,  and  permanent  selection  of  the  seat  of  gov- 
ernment were  respectively  submitted  to  the  voters  for  their  deter- 
mination. It  is  impossible  to  amend  our  constitution  without  the  af- 
firmative vote  of  a  majority  of  the  electors  voting  thereon.  Nor  can 
any  convention  be  held  to  draft  a  new  constitution  without  authority 
from  the  voters  of  the  state;  nor  can  any  constitution  drafted  by  such 
new  convention  have  any  force  or  validity  until  the  same  shall  bave 
been  submitted  to  and  adopted  by  the  people.  These  respective  pro- 
visions recognize  to  the  fullest  extent  the  principles  of  the  initiative 
and  referendum.  Nor  were  these  provisions  incorporated  into  our 
constitution  by  chance,  but  came  there  advisedly  and  as  the  result 
of  years  of  constitution  making  in  America. 

Many  of  the  earlier  constitutions  of  the  different  states  of  tlie 
Union  were  drafted  and  proclaimed  by  the  act  of  constitutional  con 
ventions,  which  conventions  were  neither  initiated  by  the  people, 
nor  the  work  thereof  ratified  by  a  vote  of  the  people.  The  first  pop- 
ular initiated  and  ratified  constitution  in  America  was  that  of  Massa- 
chusetts, in  the  year  1780.  In  the  constitutions  of  the  New  England 
states  and  some  of  the  Southern  states  we  first  find  the  fullest  de- 
velopment of  the  principle  that  in  the  enactment  of  the  fundamental 
law  the  people  must  be  consulted,  both  as  to  the  propriety  of  having 
a  constitution  at  all,  and  of  ratifying,  or  rejecting,  the  work  of  the 
convention  which  drafted  the  same. 

Under  section  6  of  article  VIII.  of  our  constitution,  no  debt  be- 
yond a  certain  limit  can  be  incurred  by  municipalities  without  the 
consent  of  three  fifths  of  the  voters  thereof,  and  the  plan  of  submitting 
to  the  decision  of  the  voters  numerous  questions,  such  as  pertain  to 
the  construction  of  schools,  the  changing  of  county  seats,  the  incor- 
poration of  cities,  the  construction  or  purchase  of  municipal  utilities 
of  various  kinds,  local  option  in  liquor  matters,  and  many  others  tiiat 
could  be  mentioned  are  of  so  frequent  and  common  occurrence  among 
us,  and  in  many  other  states,  as  to  excite  little  comment  or  attention. 

Beginning  with  South  Dakota  In  1897,  the  initiative  and  referen- 
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dum  has  been  extended  to  general  legislation  in  South  Dakota,  Ar- 
kansas,  Utah,  Oregon,  Missouri,  Maine,  Oklahoma*  Colorado,  Montana 
and  Arizona.  It  is  advisory  in  Delaware.  It  is  now  before  the  people 
for  enactment  in  California,  North  Dakota,  Wisconsin,  Idaho,  Wyom- 
ing, Nebraska  and  Washington.  Proposals  to  submit  it  have  been 
defeated  in  ten  other  states.  Nevada  and  New  Mexico  nave  the  refer- 
endum. 

In  America  this  principle  of  control  by  the  people  Is  traceable 
to  very  early  conditions  in  the  history  of  the  New  England  states, 
and  in  some  of  the  Southern  states.  It  came  from  the  old  folkmoots, 
or  town  meetings,  and  it  is  well  worth  remembering  that  in  many  of 
these  meetings,  as  well  as  in  the  guilds  of  England  which  preceded 
them,  all  qualified  to  belong  were  compelled  to  be  members  and  were 
by  fine,  or  other  appropriate  penalty,  obliged  to  attend  the  meetings 
and  participate  in  the  deliberations  thereof. 

In  1638  the  town  of  Portsmouth,  Rhode  Island,  by  popular  vote, 
enacted  the  following  by-law,  which  is  submitted  as  an  example  of 
many  of  like  import  existing  in  other  towns: 

"It  is  ordered  that  if  any  of  the  Freemen  of  this  Body  shall  not 
repair  to  the  publick  meetings  to  treate  upon  the  publlck  affairs 
of  the  Body  upon  publick  warning  (Whether  by  beate  of  the  Drumm 
or  otherwise)  if  they  fayle  one-quarter  of  an  houre  after  the  second 
sound,  they  shall  forfeitt  twelve  pence;  or  if  they  depart  without  leave 
they  are  to  forfeitt  the  same  summ  of  twelve  pence." 

These  assemblies  v^ere  later  imitated  in  Illinois,  Indiana,  Iowa, 
Oregon  and  California;  in  fact  in  the  early  history  of  every  state. 
They  are  the  natural  outgrowth  of  frontier  life  in  remote  communities 
separated  from  centralized  authority. 

I  merely  refer  in  the  most  cursory  manner  to  the  history  of  this 
subject  with  a  view  of  allaying  alarm  on  the  one  hand,  or  too  much 
eagerness  on  the  other,  to  view  the  initiative  and  referendum  as  a 
new   and  untried   principle  in  legislation. 

It  would  be  instructive  and  exceedingly  interesting  to  trace  the 
history  of  these  early  assemblies  of  the  people  through  the  period  of 
popular  enactment  and  ratification  of  laws,  and  the  reasons  for  this 
system  falling  into  disuse  ^nd  the  substitution  of  the  delegate  system 
therefor.  To  do  so,  however,  would  unduly  prolong  this  paper,  and 
I  refer  you  for  a  comprehensive  review  of  the  entire  subject  to  "The 
People's  Law, '  by  Charles  Sumner  Lobingier,  published  in  1909  by 
the  Maomillan  company. 

There  is  therefore  nothing  new,  novel  or  alarming  in  the  mere 
statement  that  a  given  state  has  recognized  the  principle  of  the  initia 
tive  and  referendum,  since  there  is  not  a  state  in  the  Union  that  at 
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some  period  of  its  existence  has  not  lived  under  a  constitution  at 
least  enacted  by  the  referendum,  excepting  the  State  of  Delaware, 
and  that  state  at  this  time  has  a  statutory  advisory  initiative  and 
referendum. 

The  question,  however,  of  immediate  and  paramount  importance 
is  whether  or  not  it  is  wise  to  extend  the  application  of  this  principle 
to  the  entire  field  of  legislation,  or  limit  it  in  this  state,  as  hereto- 
fore, to  constitutional  matters  and  to  legislative  questions  as  are  of 
such  general  or  local  importance  as  to  challenge  public  attention  and 
insure  sufficient  interest  being  taken  therein  on  behalf  of  the  voters 
to  which  the  question  is  submitted  that  a  fair  and  impartial  expres- 

* 

sion  of  opinion  will  be  obtained. 

While  the  proposed  change  in  our  constitution  permits  a  law  to 
be  initiated  on  the  petition  of  ten  per  cent  of  the  number  voting  for 
governor  at  the  preceding  election,  and  to  be  referred  on  like  pe- 
tition of  six  per  cent.,  but  in  no  case  more  than  fifty  thousand  to  be  re- 
quired to  initiate,  or  more  than  thirty  thousand  to  refer;  the  vote  cast 
upon  each  question  or  measure,  however,  to  equal  one-third  of  the  total 
votes  cast  at  the  election;  and  while  it  is  provided  that  the  legislature, 
in  case  the  amendment  be  adopted,  shall  provide  for  the  publicity  of 
proposed  measures,  it  is  a  grave  question  whether  it  will  be  the  part  of 
wisdom  for  the  people  of  this  state  to  adopt  the  proposed  amendment. 
Our  state  not  only  covers  a  vast  area,  but  is  one  of  great  diversity  in 
resources,  and  it  is  but  human  nature  for  people  to  take  little  or  no 
interest  in  that  which  is  everybody's  business  unless  it  affects  them 
in  some  particular  manner  so  as  to  challenge  their  minute  attention 
to  the  same. 

This  condition  does  not  prevail  in  matters  of  universal  concern, 
such  as  in  the  ratification  or  rejection  of  a  constitution,  or  in  the 
choosing  of  delegates  to  a  state  convention  to  frame  a  constitution. 
As  stated  by  Ambassador  Bryce,  in  the  American  Commonwealth. 

"The  appointment  of  a  constitutional  convention  is  an  important 
event,  which  excites  general  interest  in  a  state.  Its  functions  are 
weighty  and  difiicult,  far  transcending  those  of  the  regular  legislature. 
Hence  the  best  men  in  the  state  desire  a  seat  in  it,  and,  in  particular, 
eminent  lawyers  become  candidates,  knowmg  how  much  it  will  affect 
the  law  they  practice.  It  is  therefore  a  body  superior  in  composition 
to  either  the  senate  or  the  house  of  a  state.  Its  proceedings  excite 
more  interest;  its  debates  are  more  instructive;  its  conclusions  are 
more   carefully   weighed." 

But  this  situation  is  not  true  as  to  every  law  that  may  be  pro- 
posed; in  fact,  it  applies  to  very  few  of  them.  If  some  plan  could 
be  devised  as  in  the  ancient  guilds  and  town  meetings  to  compel  every 
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elector  to  go  to  the  polls  and  vote,  we  would  undoubtedly  have  an 
expression  of  sentiment  which  would  represent  the  average  wish  and 
intelligence  of  the  state,  at  least  so  far  as  it  is  possible  for  electors 
to  advise  themselves  concerning  matters  of  remote  bearing  and  in- 
terest to  their  immediate  community.  On  the  other  hand  this  law 
would  compel  all  to  become  actively  interested  in  every  proposed  en- 
actment, or  suffer  the  consequences  of  their  neglect  to  do  so. 

We  were  told  that  the  direct  primary  would  result  in  the  selection 
by  the  people  of  competent.  Impartial,  and  fearless  advocates  of  their 
interests,  and  since  that  law  is  now  in  effect,  there  can  be  consistently 
no  claim  that  the  people  will  not  be  fully  represented  by  their  mem- 
bers   in    the    legislature. 

The  principal  inherent  vice  in  all  initiative  and  referendum  leg- 
islation lies  in  the  fact  that  It  must  be  adopted,  or  rejected,  as  pro- 
posed. It  furnshes  nc  opportunity  for  the  inter  change  of  ideas,  which 
is  always  fruitful  oi  a  fuller  and  better  understanding  of  the  sub- 
ject. This  is  the  prime  virtue  of  constitutional  conventions,  and  the 
reason  that  the  result  of  their  labors  is  so  generally  indorsed  by  the. 
people,  is  the  fact  that  discussion,  suggestion  and  mutual  concession 
has  perfected  the  idea  which  all  wish  to  attain,  but  which  few  are 
competent  to  draft  unaided  by  suggestion  from  others.  The  reason 
that  a  senate  and  house  of  representatives  were  provided,  instead  of 
one  legislative  body,  was  for  the  purpose  of  further  conserving  this 
opportunity  for  the  interchange  of  ideas. 

The  courts  have  frequently  held  acts  of  the  directors  of  private 
corporations  void,  where  the  directors  have  decided  upon  a  given 
course  by  separately  agreeing  thereto  not  in  a  meeting  at  which  all 
or  a  majority  were  present.  The  reason  assigned  is  that  no  oppor- 
tunity was  thus  afforded  for  mutual  deliberation.  If  this  opportunity 
is  so  beneficial  in  the  management  of  corporate  affairs  as  to  require 
action  taken  in  the  absence  thereof  to  be  held  void,  how  much  greater 
the  necessity  in  applying  such  rule  in  the  management  of  the  affairs 
of  a  great  state. 

Another  inherent  vice  in  this  method  of  legislation  is  to  be  found 
in  the  fact  that  since  a  measure  may  be  enacted  or  defeated  by  a 
majority  of  the  votes  registered  thereon,  it  will  not  infrequently 
nap  pen  that  through  lack  of  general  interest  in  the  subject  matter  of 
the  legislation,  the  same  may  be  enacted  or  defeated  by  less  than  a 
majority  of  the  voters  who  participated  in  the  general  election,  since, 
under  the  proposed  amendment  only  a  majority  of  those  voting  upon 
the  subject  is  required  to  enact  or  reject  a  law  if  one-third  of  the 
votes  cast  in  such  election  be  registered  on  the  measure;  that  is,  sev- 
enteen per  cent,  of  the  vote  may  enact  or  reject  a  law. 
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Under  the  proposed  amendment  no  act,  law,  or  bill,  excepting 
such  as  may  be  necessary  for  the  Immediate  preservation  of  the  public 
peace,  health  or  safety,  support  of  the  state  government  and  its  ex- 
isting public  institutions,  shall  take  effect  until  ninety  days  after  the 
adjournment  of  the  session  at  which  it  is  enacted.  This,  except  as 
to  the  matters  mentioned,  deprives  the  legislature  of  putting  any  law 
into  immediate  force,  regardless  of  the  emergency  existing  therefor. 
But  that  is  not  all,  regardless  of  the  emergency  and  necessity  for  the 
act  and  irrespective  of  whether  it  may  have  been  enacted  in  response 
to  an  overwhelming  demand  by  the  people  therfor,  it  is  within  the 
power  of  a  small  minority  consisting  of  only  six  per  cent,  of  the  vote 
cast  for  governor,  to  hold  up  such  law  without  other  act  than  the 
filing  of  a  referendum  petition.  Unless  a  special  session  of  the  leg- 
islature is  called  to  submit  such  law  to  a  special  election  of  the  people, 
the  state  can  thus  be  deprived  of  the  benefit  of  such  enactment  for 
a  period  approximating  twenty  months,  and  that,  too,  notwithstanding 
that  at  such  election  It  may  be  approved  by  an  overwhelming  majority 
of  the  voters  of  the  state.  The  experience  of  the  University  of  Oregon 
on  two  separte  occasions  illustrates  the  entire  probability  of  merlto^ 
ious  measures  thus  being  held  up. 

In  Oregon  the  constitution  may  be  amended  by  a  vote  on  Initiative 
petition  the  same  as  statutory  law  may  be  enacted.  As  this  state 
has  had  the  widest  experience  of  any  In  this  species  of  legislation, 
you  will  be  Interested  In  and  Instructed  by  reading  the  address  of 
Hon.  Frederick  V.  Holman,  late  president  of  the  Oregon  Bar  Asso- 
ciation, delivered  at  its  annual  meeting,  November  15,  1910,  at  Port- 
land, Ore.,  and  also  his  address  on  "Results  in  Oregon,"  delivered 
February  4,  1911,  at  Civic  Federation  of  Chicago  banquet.  Mr.  Hol- 
man treats  the  entire  subject  from  a  lawyer's  standpoint,  and  his  ob- 
servations and  conclusions  should  be  carefully  read  by  every  voter 
In  this  state.  The  closing  paragraph  of  his  latter  address  Is  as  fol- 
lows: 

"Briefly  to  summarize,  then,  we  find  that  the  so-called  'reserve' 
power  is  greatly  abused;  that  measures  in  overwhelming  numbers 
and  many  of  them  loosely  drawn  are  being  put  upon  the  ballot;  that 
the  percentage  of  those  who  do  not  participate  in  direct  legislation 
is  increasing;  that  lack  of  intelligent  grasp  of  many  measures  Is 
clearly  indicated;  that  legislation  is  being  enacted  by  minorities  to 
the  prejudice  of  the  best  interests  of  the  majority;  and  that  the  con- 
stitution itself  is  being  freely  changed  with  reckless  disregard  of  its 
purpose  and   character." 

The  recent  history  of  constitution-making  In  Mississippi,  South 
Carolina,  Delaware,  Louisiana,  Kentucky  and  Virginia  illustrates  the 
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wisdom  of  proceeding  cautiously  in  the  matter  of  the  enactment  of 
laws  by  universal  franchise.  While  each  of  the  states  last  mentioned, 
with  the  exception  of  Dela^^'are,  had  until  recent  years  constitutions 
enacted  by  the  vote  of  the  people  of  the  state,  conditions  have  arisen 
which  impelled  the  people  of  these  states  to  reverse  their  political 
hisory  and  to  return  to  the  system  of  framing  and  pro- 
mulgating constitutions  by  the  act  of  constitutional  conven- 
tions without  submission  of  the  same  for  ratification  to  the 
vote  of  the  people.  This  may  be  clearly  styled  a  retro- 
gression from  the  principle  of  popular  government  by  the  people. 
Whatever  the  peculiar  local  conditions  there  may  have  been  which 
induced  the  people  of  these  states  to  this  course,  the  fact  that  they 
felt  obliged  to  take  such  course  is  a  sufficient  warning  that  the  abuse 
of  power  by  ignorance,  indifference,  or  whatever  other  reason  may 
be  assigned,  is  possible  under  unlimited  participation  in  law  making. 

The  present  agitation  for  a  return  to  the  ancient  and  discarded 
principle  of  the  enactment  of  statutory  law  by  a  vote  of  the  people 
finds  no  basis  or  Justification  in  the  recent  political  history  of  this 
state.  I  know  of  no  popular  demand  for  legislation  of  any  character, 
excepting  the  reapportionment  bill,  that  has  not  found  a  ready  re- 
sponse from  the  legislature  of  the  state,  and  under  the  primary  sys- 
tem of  nominating  members  to  that  body,  I  can  see  no  excuse  for 
any  contention  that  it  will  not  in  the  future  continue  to  represent 
the  wishes  of  the  people. 

It  was  attempted  at  the  last  session  of  the  legislature  to  meet 
the  requirements  of  the  constitution  by  making  a  new  apportionment 
as  to  senators  and  representatives.  It  being  impossible  to  agree  upon 
a  measure,  none  was  passed.  We  might  as  well  be  frank  among  our- 
selves and  concede  the  real  reason  for  the  failure  of  the  passage 
of  any  such  measure.  The  large  centers  of  population  were  anxious 
for  the  passage  of  such  a  law,  for  the  reason  that  it  would  result  in 
giving  them  greater  local  representation  in  one,  or  both,  bodies  of  the 
le^slature.  The  more  sparsely  settled  portions  of  the  state  were 
opposed  to  the  passage  of  such  a  law,  because  it  would  correspond- 
ingly reduce  their  existing  legislative  influence.  Now,  the  strange  in- 
consistency in  this  matter  is  this:  the  sparsely  settled  communi- 
ties whose  representation  by  the  reapportionment  would  be  corres- 
pondingly reduced  in  legislative  influence  were  opposing  the  apportion- 
ment bill  for  this  reason,  while  on  the  other  hand  they  were  favoring 
the  initiative  and  referendum  measures,  which  would  work  exactly  to 
the  same  end  as  the  reapportionment.  As  the  matter  now  stands, 
the  agricultural  counties  of  Eastern  Washington  have  much  greater 
proportionate  influence  in  the  legislature,   through  their  representa- 
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tives,  than  they  will  have  If  the  legislative  equation  is  transformed 
to  the  electoral  vote  of  the  state,  and  I  predict  now  that  if  the  initia- 
tive and  referendum  amendment  is  adopted  and  used  to  any  consid 
erahle  extent,  it  will  result  in  the  control  of  the  state  going  to  a  com- 
hination  of  voters  in  the  large  cities,  to  the  ignoring  of  the  wishes 
of  the  agricultural  communities. 

The  legislature  of  1909  submitted,  and  at  the  election  in  1910. 
the  people  ratified,  an  amendment  to  our  constitution  granting  to 
women  the  right  of  suffrage.  It  might  be  the  part  of  wisdom  to  give 
these  newly  enfranchised  electors  a  little  experience  in  voting  for 
candidates  before  imposing  upon  them  the  additional  onerous  duty 
of  directly  participating  in  the  enactment  or  rejection  of  the  statutory 
law  of  the  state. 

In  the  last  year  and  a  half,  there  has  arisen  an  organization 
known  as  the  "Short  Ballot  Organization,"  with  which  the  so-called 
reform  movement  is  in  full  accord.  The  "short  ballot"  principle  is 
defined  by  this  organization,  as  printed  in  the  January,  1911,  issue 
of  "Equity"  (a  publication  devoted  to  direct  legislation  record,  the 
referendum  news,  and  the  proportional  representation  review),  as 
follows: 

"The  dangerously  great  power  of  politicians  in  our  country  is  not 
due  to  any  particular  civic  indifference  of  the  people,  but  rests  on  the 
fact  that  we  are  living  under  a  form  of  democracy  that  is  so  un- 
workable as  to  constitute  in  practice  a  pseudo-democracy.  It  is  un 
workable  because 

"First — ^It  submits  to  popular  election  offices  which  are  too  unim- 
portant to  attract  (or  deserve)  public  attention;  and, 

"Second — It  submits  to  popular  election  so  many  offices  at  one 
time  that  many  of  them  are  inevitably  crowded  out  from  proper  pub- 
lic attention;  and, 

"Third — It  submits  to  popular  election  so  many  offices  at  one 
time  that  the  business  of  making  up  the  elaborate  tickets  necessary 
at  every  election  makes  the  political  machine  an  indispensable  in- 
strument in  electoral  action. 

"Many  officials,  therefore,  are  elected  without  adequate  public 
scrutiny,  and  owe  their  selection  not  to  the  people,  but  to  the  mak- 
ers of  the  party  ticket,  who  thus  acquire  an  influence  that  is  capable 
of  great  abuse. 

"The  'short  ballot'  principle  is: 

"First — That  only  those  offices  should  be  elective  which  are  im 
portant  enough  to  attract  (and  deserve)  public  examination. 
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'Second — That  very  few  offices  should  be  filled  by  election  at  one 
time,  so  as  to  permit  adequate  and  unconfused  public  examination 
of  the  candidates.*' 

It  is  difficult  to  comprehend  why  each  proposition  above  outlined 
is  not  applicable  to  the  initiative  and  referendum  in  statutory  mat- 
ters. Laws  too  unimportant  to  attract  or  deserve  public  attention  may 
be  so  submitted.  It  is  entirely  possible  and  probable  that  so  many 
laws  may  be  submitted  at  one  time  that  many  of  them  will  inevitably 
be  crowded  out  from  proper  public  attention,  so  that  many  laws  thus 
may  be  enacted  without  adequate  public  scrutiny,  and  owe  their  en- 
actment not  to  the  people  but  to  the  makers  and  framers  of  such  laws, 
who  thus  acquire  a  legislative  influence  that  is  capable  of  great  abuse. 
If  we  are  to  draw  any  analogy  from  the  suggestions  of  this  organiza- 
tion. It  is  that  only  matters  of  a  constitutional  nature,  or  those  suf- 
ficiently important  to  attract  and  deserve  public  examination,  such  as 
are  already  provided  for  in  the  laws  of  this  state,  should  be  subject 
to  initiative  and  referendum  control,  and  that  only  such  few  import- 
ant measures  should  be  submitted  at  one  time  as  to  permit  of  ade- 
quate and  unconfused  public  examination  of  the  same.  It  must  every- 
where be  conceded  that  the  vote  for  candidates  is  larger  than  for 
measures  submitted  at  the  same  election.  Hence  any  reasons  calling 
for  restrictions  on  voting  for  candidates,  must  apply  with  even  greater 
force  to  voting  upon  measures. 

The  last  federal  census  gave  the  State  of  Washington  the  largest 
per  centage  of  increase  in  population  of  any  state  in  the  Union.  While 
undoubtedly  its  climate  and  resources  vastly  contributed  to  this  infiux 
of  population,  the  wisdom  and  stability  of  its  laws  helped  in  no  small 
degree.  The  constitution  under  which  we  have  existed,  with  few 
amendments,  for  nearly  twenty-two  years  was  adopted  by  a  vote  of 
the  people  after  a  convention  of  able  men  had  in  a  painstaking  man- 
ner carefully  considered  its  various  provisions.  Now,  since  the  recent 
legislative  history  of  this  state  does  not  show  a  disregard  of  the  will 
of  the  people,  as  reflected  in  legislative  enactment,  and  since  many 
conservative  people  and  investors  view  with  alarm  the  tendency  of 
certain  Western  states  to  adopt  what  they  are  pleased  to  call  freak 
legislation,  it  Is  well  worth  the  serious  consideration  of  all  of  the 
voters  of  the  state  whether  it  would  not  be  to  our  material  advance- 
ment as  a  state,  if  we  should,  by  our  votes  upon  the  proposed  amend- 
ment to  the  constitution,  decline  to  adopt  the  initiative  and  referen- 
dum at  this  time,  or  at  least  In  present  form,  and  until  some  corollary 
legislation  shall  be  proposed  which  shall  prevent  the  abuse  to  which 
the  proposed  change  is  at  present  susceptible,  and  until  the  electorato 
of  the  state  is  required  by  law,  as  in  the  ancient  guilds  and  to^n 
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meetings,  to  attend  upon  and  participate  in  all  proposed  Initiative 
and  referendum   legislation. 

In  apparent  contrast  to  the  democratic  tendency  of  control  by  the 
people  Is  the  act  authorizing  cities  containing  twenty-five  hundred 
and  less  than  twenty  thousand  inhabitants  to  organize  under  what 
is  known  as  the  commission  form  of  g-overnmcnt.  Its  principles  are 
now  too  generally  understood  to  Justify  comment,  further  than  to  say 
that  i^s  main  object  is  apparently  to  consolidate  power  and  authority, 
including  that  of  the  appointment  of  all  subordinate  municipal  oS 
cers  in  the  hands  of  three  men — a  mayor  and  two  commissioners. 
However,  the  initiative,  referendum  and  recall  are  expressly  provided 
for,  and  franchises  for  most  all  public  utlities,  excepting  steam  rail- 
roads, must  be  authorized  by  a  majority  of  the  electors  voting  there- 
on, at  a  general  or  special  election.  It  might  be  well  to  postpone  the 
incorporation  into  our  constitution  of  the  initiative,  referendum  and 
recall  in  state  matters  pending  the  observation  of  its  operation  in 
local  affairs,  since  as  to  the  latter,  should  the  same  prove  to  be  de- 
trimental to  the  development  of  the  municipalities  of  the  state,  the 
same  can  be  changed  by  the  legislature. 

Chapter  17  of  the  acts  of  the  last  session  was  introduced  and 
passed  to  cover  a  local  situation  alleged  to  exist  in  Spokane.  The 
object  claimed  for  It  was  to  authorize  that  city  to  adopt  the  commis- 
sion form  of  government.  The  act  is  properly  applicable  only  to 
cities  of  the  first  class.  Among  other  things  it  purports  to  validate 
the  inclusion  in  such  charters  of  the  initiative,  referendum  and  re 
call.  Under  the  subsequent  decision  in  Walker  vs.  City  of  Spokane, 
the  act  proved  to  be  rnnecessary.  Its  phraseology,  however,  is  such 
as  to  leave  possible  room  for  the  contention  that  the  legislature  in- 
tended to  make  operative  some  charter  provisions  theretofore  in- 
valid by  reason  of  conflict  with  statutory  enactment,  or  for  want  of 
the  same.  Whether  the  legislature  attempted  to,  or  could  under  our 
constitution,  and  in  this  manner,  relieve  such  cities  of  existing  legis 
lation  inconsistent  with  their  charters,  presents  some  interesting  quesr 
tions  that  should  be  determined  at  an  early  date.  Fortunately,  under 
our  constitution,  no  such  permanent  and  Irreconcilable  conflict  be 
tween  state  and  municipal  control  can  arise  as  prevails  in  Oregon, 
which  conflict  in  that  state  is  so  concisely  pointed  out  by  Mr.  Hol- 
man,  in  his  address  before  the  State  Bar  Association. 

The  last  legislature  also  proposed  an  amendment  to  the  consti- 
tution to  be  voted  upon  in  the  November,  1912,  election,  provldins 
for  the  recall  of  all  elective  oflficers,  excepting  Judges.  The  excep- 
tion is  tho  only  merit  contained  in  the  proposed  amendment.    The 
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experience  of  some  of  our  cities  with  this  frealc  species  of  le^islati.n 

has  already  made  them  the  laughing  stock  of  the  country.    A  public 

o Ulcer  should  have  the  courage  of  his  convictions,  but  In  these  days 

of  vicious  misrepresentation  by  the  partisan  press  there  is  no  official) 
however  upright  and  honorable  in  the  discharge  of  his  duties,  who 
is  not  subject  to  the  whims  and  caprices  of  a  minority  of  his  repre- 
sentatives and  liable  at  any  time,  at  great  expense  and  inconveni- 
ence to  himself  and  to  the  public,  to  be  called  upon  to  defend  his 
title  to  the  office.  Few  men  are  ever  elected  to  public  office  without 
there  being  cast  against  them  in  such  election  a  greater  percentage 
of  the  vote  than  is  required  to  compel  such  officer  to  contest  again 
for  the  office  to  which  he  has  been  elected,  by  the  initiation  of  a 
recall  election  under  the  proposed  amendment;  all  of  which  can 
have  but  one  effect,  namely,  to  induce  the  agitator  and  demagogue 
to  run  for  office,  while  deterring  men  of  character  and  ability  from 
offering  their  services  to  the  public.  Our  laws  already  make  ample 
provision  for  the  removal  from  office  of  unfaithful  public  officials; 
the  method,  however,  usually  requiring  some  opportunity  to  appear 
and  be  heard,  which  principle  of  our  law  is  the  very  keystone  to  the 
protection  of  life,  liberty,  property  and  reputation.  The  proposed 
amendment  is  a  clear  reversion  to  the  democratic  days  of  ancient 
Greece,  when  the  populists,  inspired  by  the  orator  of  the  day,  tried, 
adjudged  and  sentenced,  exercising  on  the  spur  of  the  moment  those 
functions  which  the  wisdom  of  ages  has  established  should  be  divided 
into  executive,  legislative  and  Judicial  departments. 

The  Hon.  Charles  G.  Dawes,  late  comptroller  of  the  currency,  in 
a  recent  address,  viewed  this  subject  in  the  light  of  history,  in  words 
so  forcefully  applicable  to  the  subject  under  consideration,  that  I 
have  taken  the  liberty  to  quote  him  at  some  length.  During  the 
course  of  his  remarks  he  said: 


<(< 


'Suppose  we  had  had  this  power  of  recall  vested  in  the  people 
of  the  United  States  when  Abraham  Lincoln  stood  against  the  voice 
of  the  radical  and  the  voice  of  the  aggressive,  and  against  the  clamor 
of  the  unthinking,  against  the  thousands  of  these  demanding  that 
he  take  immediate  action  on  this  or  that  question,  and  that  in  con- 
sequence he  had  been  compelled  either  to  be  precipitate  in  some  of 
those  issues  upon  which  hung  the  safety  of  this  republic  or  to  abandon 
the  helm  of  the  struggling  ship  of  state. 

**E3very  great  man  in  our  history  whose  memory  the  people  love 
and  revere,  has  had  at  one  time  to  stand  against  what  was  the  imme- 
diate  positive  popular  demand  for  action  and  it  was  because  he  stood 
against  the  demand  that  we  today  look  upon  him  as  great. 
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"The  men  who  stand  as  the  beacon  lights  In  American  history 
were  not  the  men  who  were  always  at  the  head  of  every  popular 
movement  among  the  people  of  the  United  States,  and  If  this  country 
is  to  endure  this  kind  of  a  man,  in  the  future  of  our  country  as  much 
if  not  more,  than  in  the  past,  must  have  his  opportunity  to  stand  by 
his  policy  amidst  the  clamor  of  the  majority  against  him  at  the  time 
being.     •     •     • 

"Suppose  that  there  had  been  the  right  of  recall  among  the 
soldiers  of  the  army  of  the  Potomac  during  the  battle  of  the  Wilder- 
ness. Suppose  that  General  Grant  had  not  had  the  chance  to  work 
out  his  policy!  Suppose  that  Grant  had  not  had  the  chance  to  save 
this  government!  My  friends!  in  government  as  in  war,  before  an 
Appomattox  we  cannot  always  avoid  a  Wilderness. 

"We  have  had  instances  where  popular  clamor  had  its  way.  This 
country  even  yet  does  not  forget  the  humiliation  it  suffered  at  the 
beginning  of  the  Civil  war,  when  the  time  which  was  being  taken  by 
wise  men  for  the  preparation  of  the  forces  of  the  North  was  too 
long  for  the  impatience  of  a  people  bent  on  action,  and  we  had  the 
cry  'On  to  Richmond!'  *0n  to  Richmond!'  and  a  brave  army  was  sent 
to  battle  contrary  to  sound  Judgment,  in  response  to  an  overpowering 
demand  of  a  people  who  were  not  informed  of  the  real  situation,  and 
as  a  result  came  the  crushing,  bitter,  terrible  humiliation  of  Bull  Run. 

"Do  not  make  of  your  republic  a  Bull  Run!  I  saw  President 
McKlnley  at  the  beginning  of  the  Spanish  war,  when  he  put  in  Jeo- 
pardy his  leadership  of  his  party  and  of  his  people  in  his  endeavor 
to  avert  the  war  as  well  as  to  obtain  time  for  adequate  military  prep- 
aration, and  an  almost  overwhelming  demand  came  from  the  people 
for  immediate  action,  but  his  firmness  in  not  yielding  to  it,  gentle- 
men, is  his  true  claim  upon  fame." 

The  last  legislature,  in  ray  Judgment,  enacted  an  unwise  measure 
when  it  restored  to  the  direct  primary  the  nomination  of  Supreme 
Court  Judges.  This  method  was  in  use  a  few  years  since  and  under  It 
three  Judges  were  elected  to  the  Supreme  bench.  There  were  nu- 
merous candidates,  and  it  was  indeed  a  pitiful  sight  to  see  them  gum- 
shoeing up  and  down  the  state  looking  after  votes,  like  a  ward  poli- 
tician. The  life  which  Judges  lead  separates  them  from  the  people. 
They  practically  become  recluses,  and  few  excepting  attorneys  know 
the  nature  or  extent  of  their  vastly  important  service  to  the  state, 
or  are  able  to  Judge  of  the  ability  and  character  of  their  work.  I 
believe  that  the  great  majority  of  the  people  of  this  state  want  to 
vote  right  on  the  question  of  the  election  of  Supreme  Court  judges. 
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and  that  they  would  frankly  admit,  what  every  one  excepting  members 

of  the  legislature  know  to  be  the  fact,  that  not  five  per  cent,  of  the 

voters  of  the  state  know  who  the  Supreme  Judges  are,  or  what  terms 

are  next  to  become  vacant,  and  are  only  too  anxious  to  have  some 
responsible  body  set  its  seal  ol  approval  upon  the  nominees  for  this 
office.  This  was  amply  demonstrated  in  the  last  election,  when  the 
nominees  of  the  republican  Tacoma  convention  were  elected  by  very 
large  majorities,  and  that*  too,  in  the  face  of  repeated  misrepresenta- 
tion and  abuse.  Supreme  Court  Judges  should  either  be  appointed 
by  the  Governor,  or  elected  by  the  people  upon  nomination  by  a 
non-partisan  convention,  as  recommended  by  resolution  of  this  As- 
sociation, passed  at  its  last  meeting,  which  resolution  is  as  follows: 

"We  favor  an  absolutely  non-partisan  Judiciary  and,  to  that  end, 
recommend  that  the  statutes  be  so  amended  as  to  provide  for  the 
nomination  of  all  Judges  by  Judicial  conventions,  composed  of  dele 
gates  elected  by  the  whole  people  for  that  purpose  only,  and  that  no 
ether  business  shall  be  transacted  by  such  convention  than  to  nomi 
nate  Judges,  the  Judges  so  nominated  to  be  elected  at  the  general 
elections." 

At  the  last  session  a  workmen's  compensation  act  was  enacted, 
which,  for  protection  to  the  employe,  finds  no  parallel  in  the  history 
of  any  other  state  in  the  Union.  That  some  such  law  should  have 
been  enacted  is  conceded  by  .  all  right-thinking  men.  The  law,  as 
framed  and  originally  introduced,  and  which  in  response  to  a  popular 
wave  would  possibly  have  been  enacted  by  an  initiative  vote  l\ad  we 
such  system  in  force  at  the  time,  was  clearly  unconstitutional.  It 
was  later  amended  by  its  friends,  but  only  after  the  benefit  of  con- 
ference, discussion  and  committee  work  had  brought  out  and  devel- 
oped the  bill  in  all  its  phases.  In  view  of  the  fact  that  the  validity 
of  this  act  is  now  pending  before  the  Supreme  Court  of  the  state,  it 
would  be  highly  improper  for  me  at  this  time  to  comment  upon  its 
various  provisions.  Suffice  to  say,  that  sooner  or  later  some  valiu, 
fair,  honest  and  impartial  law  covering  this  subject  will  be  enacted 
in  this  state,  and  I  predict  that  such  result  is  much  more  likely  to  be 
accomplished  by  the  combined  wisdom  of  the  legislature,  after  full 
consideration  and  discussion,  than  by  the  vote  of  the  people  of  the 
State  for  or  against  a  particular  bill  and  as  submitted  with  no  op- 
portunity of  amendment. 

The  last  legislature  substituted  for  the  railroad  commission  a 
public  utilities  commission,  and  vastly  enlarged  its  powers,  bringing 
under  its  Jurisdiction,  in  addition  to  railroads,  telegraph,  telephone  dnd 
warehouse  companies,  theretofore  under  the  Jurisdiction  of  the  railroad 
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commission,  the  various  electric  light,  power,  street  car,  gas  and 
water  companies  in  the  state,  and  to  a  limited  extent  the  municipally- 
owned  utilities.  The  bill  as  originally  drawn  assumed  the  same  jur- 
isdiction of  the  municipally- owned  utilities  as  of  those  of  private 
companies.  The  municipalities  of  the  state,  however,  following  the 
deplorable  example  of  those  of  Great  Britain  (whose  course  has 
done  more  to  retard  the  development  of  street  and  interurban  rail- 
ways, electric  light  and  gas  plants  In  Great  Britain  than  any  other 
single  factor)  succeeded  in  inducing  the  legislature  to  relieve  them 
largely  from  the  operation  of  the  act.  The  main  Justification  for 
acts  of  this  character  is,  that  the  state  through  its  proper  commission 
may  stand  between  the  producer  of  a  commodity  and  the  consumer 
thereof,  to  the  end  that  the  best  and  most  efficient  product  may  be 
furnished  to  the  consumer  under  the  most  reasonable  circumstances 
and  price.  There  is  no  well-founded  reason  why  this  principle  is  not 
applicable  to  municipally- owned  plants,  the  same  as  private  ones. 

However,  municipalities  are  required  to  keep  the  same  system 
of  books,  to  publish  their  rates,  and  to  change  them  only  upon  notice 
to  the  commission,  as  are  privately-owned  utilities.  A  faithful  com- 
pliance with  this  act  will  soon  result  in  advising  the  citizens  of  a 
given  municipality  whether  their  public  utilities  are  self -supporting 
and  an  asset  of  the  city,  or  are  running  at  a  loss,  and  in  part  at  least 
maintained  from  general  taxation. 

The  State  of  Wisconsin,  which  is  conceded  to  be  fairly  progress- 
ive in'  its  legislation,  recognizes  the  principle  of  a  legalized  monopoly 
in  public  utilities;  that  is,  if  there  is  a  privately  owned  plant  or  a 
municipally-owned  plant  (each  of  which  is  under  like  control  by  the 
commission)  already  doing  business  in  any  community,  neither  the 
city  can  engage  in,  nor  any  citizen  or  corporation  can  obtain  a  fran- 
chise to  engage  in,  a  like  business  in  tnat  community  without  first 
obtaining  from  the  railroad  commission  of  the  state  an  order  of  public 
necessity  and  convenience;  the  theory  being  that  the  commission 
will  require  the  existing  utility,  whether  publicly  or  privately  owned, 
to  take  care  of  the  public  in  an  efficient  manner 'and  at  a  reasonable 
cost  and  not  impose  upon  it  the  burden  of  maintaining  several  plants 
of  the  same  character,  since  history  has  shown  that  sooner  or  later 
they  are  consolidated,  and  much  needless  equipment  eliminated  and 
the  cost  thereof,  is  uniformly  urged  to  be  taken  into  consideration 
in  fixing  the  rate  of  return  to  be  earned  by  the  consolidated  enter- 
prise. 

This  state,  to  its  everlasting  disadvantage,  is  today  reaping  the 
disastrous  results  of  government  by  sentiment  and  hysteria,  instead 
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of  by  law.     The  school  and  other  public  lands  to  whicb  It  .Is  iUAtl^ 

entitled,  are  being  withheld  on  one  pretext  or  another,  un^U(Sf^iprozt  « 

mately  one-third  of  the  area  of  the  state  is  embraced  In  ui^Hfttlled  '" 

forest  and  other  reserves.    In  the  older  states  of  the  Easi,  Soutli'>tnd    . 

Middle  West,  villages,  towns  and  cities  have  everywhere  growti"  up 

around  the  waterfalls  and  power  sites  of  their  rivers  and  streams.  T^ie  ^ 

opportunity  of  like  development  here  has  been  denied  to  the  people*' 

of  this  state,  and  primarily,  ^not  indeed  exclusively,  justified  upon  .\ 

the  plea  that  it  is  essential  foPthe  federal  Ibvernment  to  pursue  this 

course  in  order  to  protect  present  and  future  generations  from  the* 

control  of  grasping  water  power  monopolies.    The  utter  baselessness 

of  such  a  plea  is  shown  by  the  opinion  of  tbi  Supreme  Court  of  this 

state  in  the  case  of  Tacoma  ^|k*7isqually  Power  Ck)mpany,  6i7  ^ash.  \ 

420.    The  point  in  this  case  to^Rch  I  particularly  refer,  is  the  holding' 

that  the  public,  in  this  case  represented  by  a 'municipal  corporation, 

has  the  paramount  right  by  eminent  domain  to  appropriate  to  its 
own  use,  and  that  of  the  pifblic^  which  it  represents,  a  privately  owned 

water  power  site  and  plant,  notwithstanding  that  the  same  be  at  the 
time  employed  and  engaged  in  a  public  servite  capacity.  This  being 
the  law  of  this  state,  how  jsam  it  ever  be  claimed  that  there  is  any 
Justification  for  the  contention,  repeatedly  reiterated  on  the  part  of 
the  federal  government's  policy,  that  it  is  necessary  to  withdraw  from 
use  vast  water  power  sites  of  this  state  and  to  permit  their  develop- 
ment only  under  such  regulations  as  Congress  may  prescribe,  in  order 
to  prevent  the  absorption  of  the  same,  and  a  monopoly  to  the  detri- 
ment of  the  public.  In  addition  to  this,  most  every  use  to  which  a 
water  power  in  this  day  can  be  economically  devoted,  would  result 
in  its  falling  within  the  Jurisdiction  of  the  public  utility  commission 
of  the  state,  which  has  ample  power  to  protect  the  people  against 
extortion  or  any  of  the  consequences  so  recklessly  predicted  by  the 
so-called  conservationists. 

The  by-laws  do  not  contemplate  a  review  of  federal  laws  by  the 
president,  but  provide  for  a  report  from  the  committee  on  federal 
legislation,  of  which  Judge  Hanford  is  chairman.  I  shall  therefore 
make  no  further  reference  to  such  legislation,  as  it  will  be  fully  cov- 
ered in  a  much  more  comprehensive  and  able  manner  by  the  chair- 
man of  such  committee. 

Our  present  system  was  designed  to,  and  has,  established  a  gov- 
ernment not  of  men,  but  of  laws.  The  constitution  adopted  by  the 
people,  with  its  co-ordinate  branches  of  government,  was  intended  to 
operate  as  a  check  and  a  restraint  upon  each  department,  and  upon 
the  people  themselves.  It  established  a  representative  form  of  gov- 
ernment, with  definite  tenure  of  office,  and  as  if  in  prophetic  an- 


•  • 


•  • 
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Ipt  the  present  movement  for  return  to  government  by  a 

racy,  provided,  in  article  1,  geotion  32,  that  "a  frequent 

^    *' reowaSenc^^  fundamental  principles  is  essential  to  the  security  of 

V    .    •jpndividual''V^Sit8,  and  the  perpetuity  of  free  government." 

"  •  •'•V  •  ^*    rw    *»*  f 

*/  . j;  **«v*.  * /^j/Tn^  proiosed  initiative  and  referendum   amendment  denies  to 

f  v.>^Vjtii^  eifecutliai  the  veto  powe^  as  to  Jgws  so  enacted.  This  power 
;•/•'  lias  ueldq^sf^t  ever,  beeS. abused  In  4^  state,  but,  on  the  contrary, 
J     /  «Jba8  QfteiEfipAn  the  m'eans  of  preventing  unwise  and  sometimes  vicloiu 

...^  t  ^j^ll^.  ^I^.^^^^^^j^  amendment  applies  only  to  statutor}' 

ehactm^';  leaving  sucl^tatutes,  like  thosf  passed  by  the  legislature. 

•  ^«ubj^*  w  exiscing  constitutional  ling^ions  and  Judicial  interpreU- 

^   ^ion,  K Cannot  oe  denied  that  the  ul^hte  object  of  its  authors  and 

•^.Qthe'f^  advocates  of  the^dlrect  legislative  movement  Is  to  establish  the 

principle  that  all  power,  legislative,  executive  and  Judicial,  shall  be 

exercised  by  the  unrestrained  will  of  tlfb  majority.     However,  the 

plan  submitted  kere,  like  that  in  other  states,  does  not  even  poBseM 

the  merit  of  being  coniHstent  with  this  claim  of  majority  rule,  since 

under  it,  minorlUts  may  control,  as,  in  fa^t,  they  are  doing  in  Oregon 

and  elsewhere  in  many  matters  submitted. 

The  deliberate  Judgment  of  the  people  may  always  be  relied  upon. 
Not  every  expression  of  popular  will,  however,  is  what  the  people 
themselves  wish  when  they  have  had  opportunity  and  time  for  reflec- 
tion. Too  often  in  our  history  have  agitators  attempted  to  commit  the 
people  to  unwise  measures  by  displaying  banners,  which  to  the  pubuc 
view,  read  "For  Reform,"  but  on  the  back  of  which  can  usually  be 
found  the  label,  "Candidate  for  Office." 

Lawyers  of  all  others,  should  be  the  lighthouse  keepers  to  see  to 
it  that  the  channel  Is  marked,  the  reefs  and  shoals  indicated,  so 
that  the  ship  of  state  may  safely  proceed  upon  her  course,  freighted 
as  she  is  with  the  life,  liberty,  property  and  reputation  of  her  citi- 
zens. It  therefore  becomes  our  public  duty  to  examine  and  weigh 
carefully  these  measures  which  the  last  legislature  has  submitted 
to  the  people  of  the  state  for  ratification  or  rejection  at  the  November, 
1912,  general  election. 

At  no  time  in  the  history  of  the  state,  as  now,  is  such  an  oppor- 
tunity afforded  and  obligation  imposed  upon  the  lawyers  to  give  to 
their  fellow  citizens  wise  and  impartial  counsel  on  these  matters 
of  grave  public  concern.  It  is  our  sworn  duty  to  lay  aside  every 
motive  of  private  interest,  and  with  a  view  solely  to  the  public  good, 
resume  the  place  in  the  public  confidence  and  council  which  our  pre 
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decesBors  occupied  in  the  formation  of  our  governniEni 
cb&rge  of  tbls  duty  we  may  b«  publicly  abneed  and 
represented.     It  mo;  then   be  a  help  and  Inspiratioi 
worda  of  Jamea  Otla,  In  bis  memorable  address,  deli' 
in  1761,  In  opposition  to  "Wrilia  of  Asaiatance' 

"The  only  principles  of  public  conduct  thai 
man  or  a  man  are  to  sacri^^  estateT  ease,  health, 
even  life,  to  the  sacred  callRf  hia  country.-   Tbeev 
in  private  .life,  make  the  good  cltUen;.  In  public 
the  hero." 


I  •    * 


• 
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Hon.  S.  J.  Chadwick,  Supreme  Judge 
OF  Washington 

For  a  "Ume  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary"  the  lawyer  has  been  the  target  of  the  Jester  and  the  cynic. 
But  recently  we  have  been  impressed  with  the  fact  that  the  courts, 
so  long  respected  as  the  guardians  of  our  constitutional  rights,  have 
become  the  object  of  attack  and  criticism.  Courts  have 
been  charged  with  usurpations.  It  is  insisted  that  they  have  declared 
laws  unconstitutional.  And  this  fact  and  other  minor  considerations 
are  brought  to  bear  as  evidence  that  the  courts  have  ceased  to  per- 
form their  proper  functions  or  to  fulfill  the  objects  of  their  creation. 
The  fact  is,  although  it  is  not  definitely  understood  by  the  people  mani- 
festing this  unrest,  that  this  criticism  of  the  courts  comes  from  a  dis- 
satisfaction with  our  present  forms  of  government.  The  courts  have 
not  changed  for  the  worse.  On  the  contrary,  since  the  formation 
of  our  government  they  have  grown  in  thought  and  in  equity  as  the 
people  have  grown  in  enlightenment.  Judges  selected  because  of  their 
established  reputations  come  from  the  melting  pots  of  humanity,  and 
they  fairly  represent  the  best  citizenship  of  the  country. 

It  is  the  system  and  not  the  courts  that  is  on  trial,  and  it  is  but 
natural  that  those  who  have  taken  upon  themselves  to  tear  down  our 
present  theory  of  government  should  direct  their  main  attack  toward 
that  institution  which  is  charged  with  the  interpretation  of  the  con- 
stitutions, State  and  Federal.  For,  if  the  courts  be  discredited,  their 
object  is  attained.  Marshall  said,  to  destroy  our  courts  is  "to  destroy 
the  last  hope  of  freedom."  Let  it  be  known  that  the  courts  did  not 
frame  or  adopt  our  written  constitution.  The  people  as  a  whole  did 
that.  The  constitution  is  a  dual  thing.  It  is  not  only  a  warrant  for  the 
existence  of  the  courts,  but  it  is  a  command  to  them  of  the  people's 
will,  which  they  are  bound  to  respect  and  to  see  executed.  If  on  the 
Ist  day  of  October,  1889,  the  people  of  this  State  said  that  the  legis 
lature  shall  not  pass  any  law  impairing  the  obligation  of  contracts, 
and  put  it  upon  the  courts  to  say  whether  or  not  that  provision  of 
the  constitution  is  violated  by  an  enactment  of  the  legislature,  did 
they  not  say  that  it  shall  be  the  duty  of  the  courts  to  see  that  it  is 
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not  done  until  the  fundamental  law  la  changed  In  the  manner  In  which 
the  people  have  said  that  it  shall  be  changed?  If  courts  so  hold,  they 
will  have  done  that  only  which  the  warrant  of  their  existence  has  com- 
pelled them  to  do;  albeit  the  judge  is  not  in  sympathy  with  his  de- 
cision and  the  legislature  is  fresh  from  the  people  and  theoratically 
expresses  their  present  will.  This  condition  was  foreseen.  The  pur- 
pose was  to  compel  a  direct  vote  upon  the  propositions  reserved  in  the 
constitution,  and  the  courts  must,  if  they  be  honest,  Insist  that  it 
sliall  be  so.  The  people  had  a  right  to  say  that  it  should  be  as  it 
ie  and,  until  they  have  decided  otherwise  in  the  way  they  have  re- 
served unto  themselves,  no  man  or  body  of  men  can  say  otherwise. 
1  am  not  discussing  the  policy  of  these  things.  It  may  be  good  or  it 
may  be  bad.  It  may  be  that  the  constitutional  fathers  of  our  country 
were  mistaken  in  their  theories.  It  may  be  that  in  the  adoption  of 
our  state  constitution,  when  we  ratified  these  theories,  we  went  far 
afield.  These  are  Questions  which  the  people  must  decide  for  them- 
selves. But  so  long  as  the  fundamental  law  remains  unchanged,  I 
deny  the  right  of  men  to  say  that  a  court  is  moved  by  sinister  motives 
when  it  dares  to  say  that  an  act  of  the  laglslature  contravenes  the 
fundamental  law. 

But  some  say,  Look  at  the  English  courts!  They  do  not  declare 
a  law  unconstitutional.  They  do  not  assume  to  put  their  will  above 
that  of  the  people.  And  assuredly  this  is  so.  But  it  should  be  known 
that  the  English  people  have  no  constitution.  Barring  such  instances 
as  have  called  for  the  interference  of  their  courts  because  some  law 
of  nature  or  of  natural  Justice  has  been  violated,  the  will  of  Parlia- 
ment is  recognized  as  supreme.  For  the  people,  instead  of  saying, 
as  we  have  said,  that  it  shall  not  be  so,  have  left  all  matters  of  legis- 
lation, expediency  as  well  as  policy,  to  the  parliamentary  body.  They 
have  not  said  that  one  department  of  government  shall  be  a  check 
upon  others,  but  have,  by  the  usages  of  time,  come  to  recognize  the 
will  of  Parliament,  immediately  expressed,  as  the  law  of  the  land, 
leaving  the  courts  the  right  only,  and  the  more  pleasing  duty,  of  de- 
fining private  rights  with  reference  to  the  law  as  it  is  from  time  to 
time  given  unto  them. 

In  the  popular  cry  for  democracy,  the  press  of  the  oountry  and 
even  learned  men  have  overlooked  these  things.  The  public  seems 
to  have  grown  to  the  full  girth  of  the  bond  it  put  around  itself,  and 
every  throb  of  sentiment  tests  its  strength.  Judges  whose  training 
makes  them  regard — yes,  even  to  revere  and  venerate — ^represen- 
tative constitutional  government  as  essential  to  our  liberties,  or 
though  not  so  believing  feel  nevertheless  bound  by  their  oaths, 
are  supporting  that  bond,  although  with  falling  might.    The  problem 
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should  be  met  in  a  calm  and  deliberate  way.    If  the  courts  are  to  be 

denied  the  power  they  now  exercise,  there  is  a  way  to  take  from 

them  the  power  which  has  been  put  in  their  hands.  For  so  long  as 
oaths  bind  and  conscience  rules,  it  may  be  assumed  that  judges  will 
follow  the  written  law.  The  remedy,  if  we  are  to  change  conditions* 
is  to  so  amend  or  abolish  the  constitution  that  the  courts  will  be 
Bubservient  to  the  legislative  will,  and  not,  as  they  now  are  triers 
cf  the  law.  Take  from  them  the  power  to  measure  the  law  by  the 
yardstick  of  a  written  constitution,  and  the  object  will  have  been 
attained.  But  in  our  clumsy  way,  instead  of  lopping  off  a  member  that 
offends,  we  demand  that  the  functions  of  ail  courts  be  destroyed. 
We  have  lent  ourselves  to  the  task  of  destroying  confidence  in  them. 
In  other  words,  we  would  cut  down  the  trunk  itself,  for  a  court  that 
is  not  sustained  by  public  confidence  has  no  function  to  perform. 
Following  this  blind  lead,  many  fiank  attacks  are  made  upon  the 
courts,  and  there  are  those  of  high  and  low  degree  who  seek  to  further 
the  false  propaganda  by  criticisms  of  varying  kind  and  character. 

One  of  the  most  popular  weapons, — one  resorted  to  with  readi- 
ness because  it  is  best  comprehended  by  the  general  public,  is  the 
so-called  "delay  of  the  law,"  or  rather  of  the  courts,  for  the  judges 
are  charged  with  responsibility  therefor.  I  am  not  here  to  deny  that 
there  may  be  just  ground  for  criticism  in  this  behalf.  But  I  am  here 
to  assert  that  there  is  no  just  cause  for  criticism  in  the 
State  of  Washington.  Our  courts  have  been  prompt  and  generally 
efllcient.  The  legislature  has  from  time  to  time  met  tne  needs  of 
the  litigating  public  ,and  has  created  additional  courts  to  hear  and 
determine  their  pleas.  So  that,  so  fftr  as  our  laws  are  framed  at  the 
present  time,  it  may  be  taken  as  a  fact  that  the  average  case  is  as 
expeditiously  tried  and  determined  as  the  rights  of  the  parties  and  the 
due  administration  of  justice  will  warrant.  In  considering  our  case, 
we  must  bear  in  mind  that  the  will  of  the  people  today  may  suffer 
Its  scornful  renunciation  tomorrow.  No  theory  can  be  advanced  that 
will  not  find  supporters,  nor  can  any  plan  be  suggested  that  cannot 
be  sustained  by  some  show  of  reason. 

In  1893,  the  legislature  of  this  State  abandoned  the  existing 
practice  act  and  enacted  another.  Under  the  new  practice  act  it  was 
possible — in  fact,  it  was  the  design  of  the  law,  that  an  action  might 
be  begun  without  the  aid  of  a  court;  not  only  begun,  but  if  no  issue 
of  law  was  raised,  it  might  be  prosecuted  to  a  final  issue  of  fact  by 
the  interchange  of  written  pleadings  between  the  parties  themselves. 
More  than  that,  the  law  put  it  in  the  hands  of  counsel,  either  by  ex- 
press enactment  or  by  necessary  implication,  depending  upon  the 
view  point  of  the  individual  who  assumes  to  consider  the  law,  to  de 
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cide  when  and  how  and  in  what  forum  an  action  should  be  tried.  My 
first  act  as  a  trial  Judge  was  to  set  aside  a  judgment  that  had  been 
entered  by  a  previous  Judge  in  defiance  of  a  stipulation  between  the 
party  to  the  effect  that  the  case  should  not  be  called  for  hearing  before 
a  certain  time.  In  other  words,  the  law  as  we  have  it,  makes  it  im- 
possible for  the  Judge  to  drive  the  business  of  the  courts.  If  a  case 
has  not  been  actually  set  down  for  trial,  he  cannot  clear  his  docket  if 
for  any  reason  a  party  is  not  ready  for  trial,  and  is  able  to  obtain  the 
consent  of  his  adversary  that  the  case  shall  be  taken  up  at  a  later 
date.  There  is  much  to  be  said  in  favor  of  our  present  practice  act, 
and  generally  I  favor  it. 

(INTERPOLATED— "As  one  member  of  this  Association  I  do  not 
favor  the  suggestion  made  by  Mr.  Graves  that  the  matter  of  revising 
our  practice  act  be  put  in  the  hands  of  a  commission.  I  think  this  State 
has  suffered  as  long  and  patiently  as  any  State  should  suffer  from 
codes  and  code  commissions.  A  practice  act  cannot  be  a  creation. 
It  must  necessarily  be  a  growth.  Although  we  may  create  a  practice 
act  or  delude  ourselves  into  the  notion  that  we  have  done  so,  we 
nevertheless  have  to  go  through  the  slow  processes  of  judicial  in- 
terpretation before  it  will  be  accepted  by,  or  be  satisfactory  to  the 
Bar.  Consequently  although  we  may  enact  a  law  we  will  not  know 
the  law  until  it  is  passed  upon  by  the  courts  and.  by  that  time,  there 
will  be  those  among  us  and  those  who  will  follow  after  us  who  will 
insist  that  the  practice  act  as  we  then  have  it  is  obsolete  and  that  we 
should  appoint  a  commission  to  make  a  new  code.")  , 

But,  assuming  without  admitting,  that  there  Is  unnecessary  delay 
and  a  need  for  revision,  I  would  suggest  that  the  legislature  be  asked 
to  so  amend  the  law  so  that,  when  an  issue  of  law  Is  tendered,  it  shall 
be  tendered  by  one  plea,  no  longer  to  be  denominated  a  motion  or 
a  demurrer,  but  an  issue  of  law;  and  that  the  statute  be  so  safe- 
guarded in  its  terms,  or  by  a  rule  of  court,  that  no  feigned  issue  or 
false  issue  of  law  be  submitted  to  the  court.  There  Is  no  reason 
why  the  law  of  the  case  should  not  be  settled  at  one  hearing.  Our 
present  plan  of  allowing  a  demurrer  after  a  motion  has  been  over- 
ruled has  not  only  led  to  confusion,  but  is  in  itself  an  active  factor 
in  our  problem.  I  remember  to  have  seen  a  record  coming  from 
Spokane  county  wherein  one  Judge  had  passed  upon  a  motion.  In 
passing  upon  it  he  clearly  outlined  his  theory  of  the  law.  A  de 
murrer  was  heard  by  another  Judge  who  entertained  an  entirely  dif- 
ferent theory  of  the  law  and  the  demurrer  being  renewed  ore  tenuv 
at  the  trial,  the  Judge  said  that  the  case  must  be  tried  upon  his  theory 
rather  than  the  theory  of  the  Judge  who  had  passed  upon  the  motioEU 
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1  remember  another  case  from  the  same  county  where  a  judge  had 
passed  upon  a  demurrer  and  the  case  had  come  on  for  trial  before 
another  Judge  who  !taid  that  he  did  not  subscribe  to  the  view  of  the 
law  of  the  Judge  who  had  passed  upon  the  demurrer,  but  that,  in- 
asmuch as  the  court  had  so  ruled  and  the  issues  had  been  framed 
upon  that  theory,  he  would  try  the  case  and  pass  it  up  to  the  supreme 
court. 

It  will  require  no  argument  or  elaboration  to  convince  any  one 
that  these  conditions  should  not  be  tolerated  if  it  is  possible  to  avoid 
them.  I  would  suggest  also  that  all  such  pleas  be  filed  with  the  clerk 
of  the  court  before  service,  and  come  on  for  hearing  without  demand 
or  notice  on  the  first  motion  day  of  the  court  thereafter,  and  that  they 
be  heard  by  the  court  and  then  determined,  unless  continued  under 
such  conditions  as  are  now  to  be  found  in  our  statute  providing  for 
the  continuance  of  cases.  I  would  suggestion  that  in  all  Jury  cases  the 
court  examine  the  Jurors  as  to  their  general  qualifications,  and  that 
counsel  examine  only  as  to  matters  going  to  actual  bias.  I  would  abol- 
ish peremptory  challenges. 

(INTERPOLATED— As  a  practitioner  and  a  trial  Judge  I  became 
convinced  that  there  is  little  reason  in  the  theory  and  less  in  practice 
for  challenging  every  man  who  comes  into  the  Jury  box.  I  cannot  re- 
call, at  the  present  time,  a  peremptory  challenge  that  I  ever  made 
that  I  had  a  real  reason  for,  unless  it  be  in  the  instance  which  I  will 
relate  to  you.  The  panel  was  exhausted  with  the  exception  of  two 
men.  One  man  I  conceived  to  foe  an  exceptional  friend;  the  other 
I  rather  thought  I  did  not  want.  At  any  rate  I  preferred  my  friend 
and  took  a  chance  and  made  the  challenge;  challenged  a  man  who 
had  every  right  to  sit  on  the  Jury;  he  had  qualified  himself  within 
every  rule  of  the  law.  He  lacked  only  in  the  pleasure  and  benefit 
of  Intimate  association  with  the  challenging  party.  My  friend  came 
into  the  Jury  box.  It  was  a  personal  injury  case,  and  that  means 
something  to  an  attorney,  as  you  all  know.  (Laughter).  The  Jury 
hung  out  for  many  hours,  and  finally  they  came  in  with  a  verdict  for 
twenty  seven  hundred  dollars.  A  short  time  after  the  verdict  was  re- 
turned, my  friend  came  to  me  in  the  happiest  frame  of  mind,  saying: 
*'l  had  a  devil  of  a  time  with  that  Jury."  I  said,  "How's  that?"  "Well. 
sir,"  he  says,  "you  know  those  fellows  wanted  to  bring  in  five  thous- 
and dollars.  It  was  all  I  could  do  to  prevent  them  from  doing  it."  I 
&aid:  "Why  in  thunder  didn't  you  let  them  do  it?"  "Why,"  he  said. 
"I  wanted  to  get  you  a  verdict  that  the  Supreme  Court  would  let 
stand."  (Laughter).  Since  then  I  have  been  down  on  peremptory 
challenges. 

In  this  connection  I  want  to  read  you  something  from  an  article 
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in  the  American  Law  Review.  I  have  looked  into  the  practice?  in  the 
English  courts  to  some  extent,  and  there  is  some  little  good — not  a 
great  deal — ^to  be  found  in  their  practices,  but  in  this  article  the 
writer  under  the  title  of  "The  Docket/'  says: 

"The  Docket  sat  through  the  trial  in  whole  or  In  part  during  bis 
three  months  in  England  of  at  least  fifty  criminal  cases,  two  of  them 
capital,  and  most  of  them  felonies  of  the  higher  grades.  In  more  tha*: 
half  eminent  counsel  were  engaged  on  both  sides.  He  was  prcs^n: 
at  the  trial  of  divorce  cases,  between  parties  of  prominence,  where 
the  jury  is  employed  just  as  in  other  common-law  cases  and  where 
it  also  assesses  damages  against  the  co-respondent  Yet  he  never  saw 
it  take  longer  time  to  choose  the  Jury  than  the  few  minutes  required 
to  call  their  names  and  administer  the  oath  and  he  never  witnessed  a 
single  challenge  or  heard  an  objection. ' 

"One  of  the  leading  criminal  Judges  of  England  said  to  the  'Docket' 

when  questioned  by  him  on  the  subject,  1  have  been  on  the  bench 

for  six   years.     Six   hundred   or  more  indictable   offenses   are  tried 

in  my  court  in  a  year.     I  remember  only  two  or  three  challenges  in 

my  life,  and  not  one  during  the  last  three  years,  and  the  'Docket  talked 

to  more  than  one  practitioner  at  the  criminal  bar  who  acknowledged 
that  he  had  never  seen  a  juror  challenged  for  any  reason,  either  by 
the  crown  or  by  the  defense.") 

I  would  suggest  also  that  all  judgments  and  decrees  be  entered 
within  five  days  after  their  pronouncement  by  the  court.  And  further 
more,  and  perhaps  it  is  the  most  important  suggestion  I  have  to  make, 
that  an  appeal,  if  one  is  to  be  taken,  should  be  taken  within  ten  da}s 
after  the  entry  of  the  judgment.  There  is  no  reason  why  an  unsuc- 
cessful litigant  should  be  allowed  a  period  of  ninety  days  in  which 
to  perfect  an  appeal  in  any  case.  He  must  know  when  the  Judgment 
is  rendered  whether  he  intends  to  avail  himself  of  that  privilege 
and  to  a  allow  greater  time  not  only  delays  the  final  determina- 
tion of  the  litigation,  but  in  a  way  deprives  the  successful  litigant 
of  the  fruits  of  his  victory. 

I  doubt  whether  any  Just  criticism  can  be  passed  upon  the  courts 
of  this  state  in  the  matter  of  criminal  trials.  It  makes  headlines  and 
space  if  one  who  has  committed  a  crime  or  who  is  charged  with  the 

commission  of  a  crime  is  tried  and  convicted  within  a  few  days;  but 

there  is  great  danger  in  this,  for  tnere  is  a  sentiment  rife  which,  if 

unrestrained,  would  deny  to  every  one  charged  with  crime  the  pre 

sumption  of  innocence  and  the  right  of  appeal  in  case  of  conviction. 

Hence,  our  laws  should  be  so  framed  that  a  Just  and  proper  delay 

in  criminal  cases  would  be  available.     This  is  due,  not  only  to  the 

party  charged,  but  to  the  state  as  well.     Sentiment  must  not  be  con- 


Hon.  S.  J,  Chadwick  113 

&ider€d;   for,  although  the  public  will  applaud  the  hasty  conviction 

cf  one  changed  with  crime,  it  will  at  the  same  time  insist  upon  an 

intolerable  delay  it  the  detectives  In  charge  ot  a  given  case  insist 

that  they  are  following  some  clue.  In  considering  delays  then,  in 
criminal  cases,  we  find  that  delay  is  discountenanced  when  the  public 
has  rendered  a  verdict,  but  it  is  demanded  when  a  party  is  suspected, 
although  there  be  no  case  against  him.  In  Thurston  county  recently 
a  most  atrocious  crime  was  committed.  A  suspect  was  talcen  in  cus- 
tody. No  charge  has  been  filed  against  him.  Taking  the  press  for 
our  guidance,  the  oflilcers  admit  that  they  have  no  case  against  the 
man.  But  they  hope  to  make  out  a  case.  The  man  is  held  without 
charge,  without  preliminary  examination,  and  without  an  opportunity 
to  give  bail.    We  hear  no  complaint  because  of  delay  in  this  case. 

aNTERPOLATED— After  I  dictated  this  paper  it  was  given  out 
that  another  party  had  confessed  to  the  crime  and  that  the  officers 
hoped  to  make  out  a  case.  The  man  first  charged  is,  however,  still  held. 
We  have  heard  no  complaint  of  delay  in  this  case.  I  apprehend  if  it 
had  not  been  for  the  confession,  that  the  public  would  have  demanded 
that  there  be  a  delay  for  an  indefinite  time  so  that  the  authorities 
might  work  ont  the  circumstances  upon  which  they  relied  to  fasten 
the  crime  npon  the  first  suspect.) 

It  may  be  seriously  questioned  whether  a  man  should  be  executed 
within  at  least  a  year  from  the  time  of  his  conviction.    Our  books  are 

full  of  cases  where  an  innocent  party  has  suffered  the  penalty  of  a 

crime  committed  by  another,  and  although  it  may  please  us  to  know 

that  some  one  has  been  convicted  by  a  Jury  and  sentenced  by  a  court 

and  paid  the  penalty  of  a  crime,  1  doubt  not  that,  if  it  had  been  our 

own  case,  we  would  expect  such  delay  as  would  insure  a  trial  free 

from  the  passion  of  the  hour  in  which  the  crime  was  discovered.    In 

the  general  clamor  against  the  courts  because  of  their  delay,  it  has 

occurred  to  me  that  the  fight  is  not  always  honest,  for  I  have  observed 

that  many  of  those  who  have  most  stoutly  maintained  that  the  courts 

are  offending  in  this  regard,  have,  when  called  to  the  bar  of  justice, 

been  quick  to  resort  to  every  technical  plea  at  their  command  to  delay 

and  defeat  a  final  hearing.  , 

Those  who  criticize  courts  because  of  their  delays  will,  in  almost 

every  instance,  cite  the  English  courts  as  an  example  of  celerity. 

It  la  true  that  criminal  procedue  in  England  is  expeditious,  but  we 

may  well  ask  ourselves  whether  anything  would  be  gained  by  apin'; 

the  English  courts.    We  adopted  the  theory  of  the  common  law.  that 

a  man  is  Innocent  until  he  is  proven  guilty,  and  have  sustained   it 

with  Jealous  care.     This  principle  cannot  be  preserved  if  we  are  to 
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railroad  those  accused  of  crime.  The  same  critics  are  wont  to  cite 
the  Crippin  case  as  an  instance.  It  is  true  that  it  was  quickly  heard 
and  quickly  determined.  There  was  no  delay  in  that  case  in  getting 
a  Jury,  because  the  press  of  that  country  is  not  licensed  to  try  a  case 
and  thus  create  or  forestall  public  sentiment.  The  public  had  not  been 
informed  as  to  the  true  merit  of  the  case.  The  critics  do  not,  in  dis 
cussing  this  case,  say  that  at  least  one  newspaper  man  was  sentenced 
for  contempt  for  publishing  some  detail  of  the  case  while  the  defend- 
ant was  incarcerated  and  awaiting  trial.  If  this  practice  could  be 
adopted  in  this  country,  our  courts  would  not  be  criticized  in  cases 
of  public  concern  because  of  delay  in  getting  competent  and  fit  Jur- 
ors. We  would  get  Jurors  as  readily  as  they  do  they  do  in  England. 
Having  a  due  regard  for  the  rights  of  the  accused,  the  law  is  not  de- 
layed in  the  courts  of  this  State.  We  insure  an  opportunity  to  pre- 
pare for  trial  and  an  appeal,  a  right  but  recently  recognized  in  Eng- 
land. I  have  known  one  trial  Judge  now  serving  the  people  of  this 
State  to  try  four  criminal  cases  in  one  day.  I  have  known  another 
who  tried  eighteen  felony  cases  in  twenty  one  days.  They  were 
cases  in  which  the  public  had  taken  no  particular  interest.  The 
public  mind  had  not  become  fixed,  so  that  all  that  remained  for  the 
court  was  to  try  the  case.  Its  valuable  time  was  not  taken  up  in 
trying  a  long  panel  of  Jurors.  Criminal  cases  are  tried  in  the  State 
of  Washington  without  delay,  with  less  formality,  with  less  techni- 
cality, and  with  more  Justice  than  like  cases  are  tried  in  the  English 
courts. 

(INTERPOLATED— In  so  far  as  civil  business  in  the  English 
courts  is  concerned,  it  is  almost  impossible  to  have  cases  tried  or  de- 
termined. Certainly  they  are  not  open  as  the  courts  of  this  state  are 
open  to  what  we  might,  if  this  were  a  political  year,  call  the  "plain 
people."  There  has  been  no  particular  change  that  I  can  find  since  the 
time  that  Dickens  told  us  of  the  intolerable  delay  of  the  English  courts, 
in  Bleak  House.  I  imagine  the  title  of  "Jarndyce  versus  Jarndyce" 
could  be  made  a  head  line  for  what  I  am  about  to  read.  It  is  from 
an  English  writer  and  is  found  in  The  Canadian  Law  Times  for 
January,  1911: 

''In  looking  at  the  way  trials  are  conducted  in  English  courts 
one  cannot,  with  all  our  admiration,  fail  to  concluae  *hat  the  High 
Court  of  Justice  in  England  is  rapidly  becoming,  if  it  has  sot  already 
become,  a  rich  man's  court.  The  fees  that  successful  barristers  coaia- 
mand,  added  to  the  solicitor's  costs  which  are  higher  than  ours,  make 
the  total  expense  of  the  litigation  out  of  all  proportion  to  the  amount 
involved  unless  that  amount  should  be  very  large.     The  Jurisdiction 
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of  the  County  Courts  is  much  more  limited  than  our  own.  The  client 
who  has  a  claim  of  a  moderate  amount,  or  who  is  himself  a  man  of 
moderate  means,  hesitates  long  before  availing  himself  of  the  Courts. 
I  am  not  a  prophet  but  I  do  predict  that  a  radical  change  in  the  Ju- 
dicial system  is  about  to  take  place  and  that  this  change  will  consist 
largely  of  a  substantial  increase  in  the  jurisdiction  of  the  County 
Courts." 

In  other  words,  the  poor  man  cannot  afford  to  seek  redress  at 
the  hands  of  the  law,  and  the  rich  man  can  indulge  a  petition  to  the 
courts  of  that  country  as  a  luxury  available  only  to  his  class.  The 
poor  cannot  afford  to  go  into  court  and  the  rich  cannot  afford  to  stay 
there). 

So  far  as  the  Supreme  Court  of  the  State  of  Washington  is  con- 
cerned, I  believe  its  work  will  compare  favorably,  so  far  as  expedi- 
tion goes,  with  that  of  any  court  in  this  or  any  other  country.  It  may 
not  be  known  to  all,  but  the  Supreme  Court  of  this  State  entertains 
more  appeals  and  renders  opinions  in  more  cases  in  each  year  than 
any  other  court  of  last  resort  in  the  United  States.  Taking  the  Janu- 
ary term,  1910,  for  example,  we  find  that  the  court  heard  one  hundred 
and  eighty-one  cases.  The  average  time  consumed  in  the  decision 
of  the  cases  was  forty  days,  while  the  eleven  criminal  appeals  of 
that  term  were  disposed  of  on  an  average  within  thirty-three  days.  It 
would  seem  that  this  showing  would  be  enough  to  convince  any  one 
that  an  attempt  to  accomplish  more  might  result  in  many  ill  consid- 
ered opinions;  and  there  are  those,  no  doubt,  who  will  insist  that  it 
is  so  even  now. 

But  if  there  is  a  desire  on  the  part  of  the  bar  to  further  assist 
the  court  and  insure  a  more  speedy  termination  of  its  work,  and,  as 
I  believe,  better  considered  opinions,  I  would  suggest  the  following 
items:  The  most  important  of  all  is  that  all  cases  be  brought  to  the 
court  by  bill  of  exceptions  rather  than  by  a  statement  or  fact.  A  case 
was  recently  heard  in  our  court,  and  although  we  were  told  on  oral 
argument  that  case  consumed  three  weeks  in  its  trial,  the  record 
material  to  the  question  submitted  to  the  court  did  not  exceed  one 
hundred  pages.  It  is  possible  for  every  judge  concerned  in  the  de- 
cision of  this  case  to  give  it  a  thorough  and  comprehensive  consid 
eration.  On  the  other  hand,  a  case  involving  a  simple  question  of  fact 
came  to  the  court  with  over  four  thousand  pages  of  typewritten  testi- 
Ji£rCy.  Another  case,  where  a  non-suit  had  been  granted,  because 
it  appeared  to  the  trial  judge  that  the  party  responsible  for  the  in- 
Jury  complained  of  was  an  independent  contractor,  comes  to  us  with 
over  twelve  hundred  pages  of  typewritten  testimony,  with  no  brief 
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submitted  on  the  part  of  the  respondent.  But  recently  a  trial  Judge 
refused  to  certify  a  statement  of  fact,  and  mandamus  was  sought 
and  refused  en  the  ground  that  the  court  in  his  return  said,  among 
other  things,  that  the  statement  was  not  true;  but  the  main  reliance 
cf  the  petitioner  was  that  the  statement  of  fact  offered  by  the  appel- 
lant was  in  narrative  form,  and  that  the  material  testimony  had 
been  condensed  into  four  pages.  The  writer  of  the  opinion  in  that 
case  thought  it  not  out  of  place  to  suggest  that  narrative  statements 
are  to  be  encouraged,  and  that  the  fact  that  one  hundred  ];>age8  had 
been  condensed  into  four  did  not  indicate  to  the  court  that  it  was 
not  a  true  statement.  It  might  still  be  subject  to  a  motion  to  strike 
for  redundacy. 

There  Is  another  item  that  would  greatly  aid  the  court,  and  yet 
it  may  seem  trivial,  and  that  is  that  all  records  should  be  bound  at 
the  end  rather  than  on  the  side  of  the  paper.  If  the  record  is  to  be 
put  on  a  shelf  I  admit  that  the  form  of  binding  adopted  by  most  of 
the  court  reporters  makes  a  better  looking  Job;  but  a  record  bound 
on  the  end  can  be  read  much  more  handily  and  is  in  every  way  more 
convenient  for  those  who  are  called  upon  to  consider  it. 

Tl:e  time  cf  the  court  might  also  be  saved  if  those  who  prepare 
retitions  for  rehearing  en  banc  would  first  cite  the  volume  and  page 
of  the  Washington  Decisions  where  the  reported  opinion  may  be 
fcund.  I  am  one  (and  1  believe  I  voice  the  notion  of  all  of  my  as- 
sociates) who  sometimes  finds  it  necessary  to  re-read  the  opinion, 
either  before  or  after  the  petition  for  rehearing  has  been  read.  Often- 
times considerable  time  is  taken  up  in  searching  out  these  opin- 
ions. I  would  also  suggest  that  in  petitions  for  rehearing  en  banc 
a  brief  statement  of  the  case  be  made.  This  can  be  done  in  the  ordin- 
ary case  in  one  or  two  pages  of  typewritten  matter. 

There  is  another  item,  or  rather  a  fault,  that  is  possible  of  cor- 
rection. Very  often,  when  the  trial  Judge  is  driven  by  his  work,  he 
will  adopt  most  of  the  requested  instructions  or  findings  made  by  both 
parties.  Now,  a  trial  must  proceed  upon  a  fixed  theory.  The  plaintifE 
must  have  his  theory,  the  defendant  a  theory  and  the  court  a  theory; 
and  if  the  instructions  are  taken  from  both  parties  without  recasting 
them  and  bringing  the  theories  of  each  party  down  to  some  concrete 
form,  it  makes  all  manner  of  confusion  and  puts  an  unwarranted  bur- 
den upon  the  appellate  court.  I  recall  one  case  where  there  was  only 
one  question  involved — whether  or  not  the  act  of  a  party  brought  him 
within  a  prohibitory  statute.  The  instructions  of  the  court  ran  over 
twenty  pages,  when,  as  I  verily  believe,  the  law  of  the  case  and  the 
^:eneral  instructions  R^iven  to  all  Juries  might  have  been  so  condensed 
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that  there  would  have  been  space  to  spare  within  three  pages.  It 
may  not  be  possible  to  cure  this  evil,  but  it  is  possible  to  cure  the 
«vll  of  confused  flndinss.  The  burden  shouild  be  put  upon  the  pre- 
Tailing  attorney  to  prepare,  alter  the  court  has  announced  his  de- 
cision, a  concrete  statement  of  the  case  as  the  court  has  found  it  to 
be.  If  in  his  first  attempt  he  does  not  meet  the  views  of  the  courtly 
he  should  be  compelled  to  renew  his  task  until  it  is  properly  done. 
Thus,  findings  contradictory  of  each  other  would  be  avoided,  and. 
having  the  theory  of  the  court  well  in  hand,  the  labor  of  the  supreme 
court  would  be  greatly  lessened. 

Many  records  come  to  the  court  with  all  the  instructions  and 
findings  submitted  by  both  parties,  bcit  ^ith  the  words,  "given'  or 
'*ref  jsed"  written  or  stamped  with  a  rubber  stamp  on  each  particular 
finding  or  instruction.  In  one  case,  in  order  to  be  sure  that  a  proper 
grasp  of  the  case  might  be  had,  I  was  compelled  to  turn  the  record  over 
to  a  stenographer,  who  brought  back  a  copy  of  the  findings  as  >they 
had  been  ""given*    by  the  court. 

These  considerations  may  seem  to  be,  and  possibly  they  are> 
unimportant;  but  if  there  is  cause  for  the  cnarge  that  the  courts  have 
delayed  their  work,  they  are  worthy  of  consideration.  But  1  insist  that 
the  charge  of  delay  is  unwarranted.  The  average  civil  action  is  tried 
out  and  determined  at  the  will  of  the  parties  litigant.  In  criminal 
cases  there  is  no  delay.  True,  there  are  some  few  instances  where 
a  trial  is  postponed,  but  these  instances  do  not  mark  the  rule.  \V9 
should  not  give  ourselves  over  to  a  hue  and  cry  when  there  is  no  un* 
derlying  truth  to  sustain  it.  For,  if  the  system  has  its  faults,  as  all 
human  systems  have,  I  insist  that  the  great  good  that  has  come  to 
humanity  from  those  fundamental  principles  which  first  took  positive 
form  in  England  in  the  twelfth  century,  and  have  come  to  us  sanc^ 
tioned  by  the  sages  of  the  law,  have  brought  not  only  protection  to 
the  life  and  liberty  of  the  individual,  but  blessings  to  the  people  at 
large. 

In  closing  I  desire  to  suggest  that  the  duty  is  upon  every  lawyer^ 
and  we  have  a  right  to  assume  that  he  knows  the  true  fact,  to  raise 
his  voice  in  defense  of  our  institutions,  and  mot-e  especially  the  courts 
of  our  country,  for  upon  them  the  security  of  all  others  depends.  If 
those  who  are  in  a  position  to  combat  error  do  not  rise  to  the  occa^ 
sion,  I  fear  that  the  assassination  of  the  character  of  our  courts, 
which  has  hitherto  been  a  pastime,  will  become  a  business;  for  al- 
ready there  are  those  who  have  found  it  profitable  to  capitalize  the 
discontent  which  seems  to  be  general  all  over  our  country,  the  causes 
of  which  I  am  not  here  to  discuss,  and  with  lurid  adjective,  and  verb 
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adorned  with  the  black  cloak  of  falsehood,  have  done  much  to  de- 
stroy that  confidence  in  ourselves  and  In  our  country  which  must  8ub> 
tain  our  government  if  it  is  to  endure. 

This  paper  has  been  hastily  prepared.  I  have  had  no  time  to 
mature  my  thoughts  or  to  revise  my  notes.  In  closing,  I  desire  to 
adopt  the  words  of  one  who  has  couched  in  a  few  words  more  than 
I  have  undertaken  to  say: 

"Courts  and  judges  are  not  above  criticism,  and  honest  judges 
do  not  resent  it;  but  they  have  a  right  to  expect,  and  it  is  our  duty 
to  insist,  that  that  criticism  shall  be  just.  It  is  not  sufficient  that 
the  critic  shall  be  honest,  but  he  must  be  likewise  qualified  and  com- 
petent to  pass  judgment  upon  that  which  he  criticises.  Indiscriminate 
and  unjust  and  ignorant  criticism  not  only  tends  to  weaken  that  re- 
spect for  our  courts  upon  which  their  usefulness  depends,  but  it,  of 
itself,  defeats  its  very  purpose.  To  criticise  a  court  for  rendering  a 
decidion  which  proves  unpopular,  although  justified  and  required  by 
the  law,  is  to  invite  and  encourage  corruption  and  dishonesty  in  the 
judiciary.  It  serves  notice  upon  every  judge  upon  the  bench  that  the 
esteem  in  which  he  will  be  held  by  the  public,  and  the  probability  of 
his  re-election,  depends  not  upon  his  honesty  and  integrity — not  upon 
his  learning  and  ability,  but  upon  his  willingness  to  prostitute  his 
high  office  to  the  appeal  of  public  clamor." 


FRKI>  H.  PETERSON 


THE  COURTS  OF  GERMANY 


Fred  H.  Peterson,  Seattle 


Last  summer  I  had  my  yacation  in  Burope.  Being  a  native  of 
Hamburg,  I  naturally  spent  some  time  in  Germany,  and  had  I  antici- 
pated that  your  Commitee  would  call  upon  me  to  prepare  an  address 
on  "The  German  Courts,"  I  would  have  made  inquiry  there  about 
various  matters  relating  to  the  courts  and  the  administration  of 
Justice,  upon  which  the  boolcs  are  silent,  which  to  a  practicing  attor- 
ney would  probably  be  most  interesting.  I  do  not  pretend  to  any 
technical  knowledge  on  this  subject.  What  is  stated  here  is  largely 
based  upon  personal  observation  and  some  study  of  the  subject  at 
random  during  many   years. 

Courts,  as  generally  understood  by  lawyers,  cannot  be  conducted 
without  judges  and  attorneys.  It  seems  to  me  to  be  within  the  scope 
of  my  subject  to  state  briefly  how  Judges  and  attorneys  are  trained 
for  their  professional  career  in  Germany.  In  a  country  where  tech- 
nical schools  are  highly  favored,  and  education  is  all  directed  with 
a  view  to  special  qualifications,  in  the  professions,  trades,  and  busi- 
ness— in  brief,  where  everybody  is  "specializing" — it  will  be  readily 
seen  that  no  one  can  become  a  Judge  or  attorney  without  following 
the  prescribed  courses  of  study  and  work.  This  consists  of  training 
in  the  grammar  school,  then  the  gymnasium,  which  is  equivalent  to 
our  high  school,  or  perhaps  more  like  an  intermediate  college;  next 
follows  a  three  years'  course  at  law  in  the  university,  where  lectures 
are  given  on  Roman  law,  ancient  German  law,  theory  and  history 
of  law,  the  German  codes,  psychology,  logic  and  economics;  the  latter 
is  specially  required  by  the  government.  At  graduation,  the  student 
is  usually  between  23  and  24  years  of  age.  In  this  country  after 
such  training,  a  young  man  would  consider  himself  a  full-fledged 
lawyer,  ready  to  advise,  practice  law,  or  aspire  to  a  Judicial  office. 
Not  so  in  Germany.  The  government  now  takes  a  parental  interest 
to  see  that  the  aspirant  for  Judicial  or  forensic  honors  has  actual 
practical  training  in  the  various  courts,  and  also  in  the  office  and 
work  of  a  practicing  attorney. 

Upon   passing  the  university'  examination,   the  aspirant  obtains 
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from  the  state  the  degree  of  "referendar/'  which  bears  no  refairoxi 

to  our  similar  sounding  name  of  "referee,  *  for  the  degree  by  (^m- 

parlson  would  be  more  like  the  LL.  B.,  or  Bachelor  of  L41W&     As 

"re*ferendar"  he  is  placed  under  the  tutelage  of  the  '^Amtsrichter,"' 
a  county  court  judge,  who  is  legally  obliged  to  see  to  the  young  man's 
education  for  nine  months.  He  is  also  required  to  keep  the  court 
journal,  prepare  writs^  orders,  and  declsionss  under  the  direction  of 
the  ludge.  At  first  he  performs  service  in  a  court  having  the  sim- 
plest class  of  business,  but  as  he  progresses  he  will  be  assigned  to 
courts  of  more  importance,  as  in  the  larger  towns.  After  doing  duty 
for  nine  months  in  the  "Amtsgerlcht"  he  is  advanced  to  the  "Land 
gericht/'  which  compares  with  out  Superior  Court.  There  he  must 
attend  for  one  year  regularly  the  sessions  of  the  court,  keep  the 
records,  write  decisions,  and  do  such  services  as  will  thoroughly 
familiarize  him  with  all  the  business.  In  fact,  the  referendar  has 
to  work  out  decisions,  which  are  carefully  inspected  and  corrected 
by  the  judge;  and  he  is  at  times  appointed  as  a  deputy  to  determine 
uncontested  or  minor  matters^ 

Next  the  referendar  must  occupy  himself  for  a  period  of  four 
months  in  the  office  of  the  State's  Attorney,  assisting  in  the  prose- 
cution of  state  cases,  continuing  his  course  of  study.  Then  comes 
a  half  year's  course  in  the  office  of  a  "rechtsanwalt,'"  or  attorney 
and  counsellor  at-law,  to  learn  the  practical  part  of  the  office  work, 
and  to  appear  in  court,  having  charge  of  minor  matters^  Attorneys 
do  not  like  to  be  troubled  with  the  instruction  of  young  men,  so  a 
statute  was  passed  in  1878  making  it  compulsory. 

Again  the  referendar  returns  to  the  Amtsgerfcht  for  one  year  iu 
some  large  city,  so  as  to  get  a  more  extensive  view  of  business  and 
affairs.  He  is  assisted  by  a  course  of  lectures  delivered  by  the  judges 
to  the  referendars  as  they  meet  for  that  purpose.  About  this  time 
he  may  be  appointed  as  a  sort  of  deputy  judge  to  determine  and 
dispose  of  ex  parte  or  unimportant  cases. 

One  would  suppose  that  this  course  would  be  amply  sufficient 
to  qualify  for  any  judicial  office,  or  for  law  practice,  but  not  so  in 
Germany.  Our  student  must  yet  go  through  a  nine  months'  course 
in  the  "Oberland  esgericht,"  the  Appellate  Court.  Here  he  must 
study  special  appeal  cases,  prepare  decisions  subject  to  revision,  and 
must  work  out  the  grounds  or  reason — for  in  Germany  not  the  smallest 
case  is  decided  without  stating,  first,  the  facts;  then  the  code  pro- 
vision, or  private  law  applicable;  and  finally,  giving  distinct  reasons 
for  the  decision  or  conclusion,  upon  which  the  judgment  of  the  court 
is  rendered. 
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Ndw>  then,  our  candidate  U  ready  for  examination,  both  written 
&nd  oral,  before  a  commission,  consisting  of  judges  and  lawyers  cV 
high  standing  and  experience.  I  was  Informed  that  about  one  fourth 
of  the  referendars  failed  to  pass.  But  as  in  all  examinations  he 
may  apply  again  in  the  course  of  aix  months,  and  if  he  fail  a  second 
time  he  can  never  be  permitted  to  follow  the  profession  of  the  law 
in  any  respect,  nor  hold  any  Judicial  office — he  stands  rejected,  and 
must  pursue  some  other  calling.  By  this  time,  you  will  observe^  tlie 
candidate  for  legal  honors,  after  graduating  from  the  university.  Las 
spent  four  years  and  four  months  in  the  courts  and  with  attorne>s. 
During  all  this  time  he  receives  no  compensation,  except  in  some  of 
the  larger  cities  he  is  allowed  about  200  marks  per  month,  equal  to 
148.00.  If  he  passes  the  examination  he  obtains  the  title  of  "Assessor,'* 
which  has  not  the  remotest  reference  to  the  office  that  we  know  by 
that  name.  So  he  may  choose  to  follow,  first,  the  career  of  judge; 
second,  that  of  state  attorney;  third,  that  of  practicing  attorney. 

It  is  evident  that  the  state  can  only  furnish  employment  if  either 
of  the  first  two  named  are  selected;  but  if  the  latter,  he  makes  appli- 
cation to  be  admitted  to  the  bar;  if  there  be  no  objection  to  his  char- 
acter, his  request  is  granted  as  a  matter  of  course,  and  he  is  no 
longer  known  as  "Assessor,"  but  becomes  a  ''reohtsanwalt,"  or  attor- 
ney and  cousellor-at  law. 

If  the  "Assessor*'  should  elect  to  become  a  judge  or  state  attoi> 
ney,  he  will  have  to  serve  as  assistant  to  the  state  attorney  or  judge 
for  about  four  or  five  years,  receiving  alx>ut  200  marks  a  month,  that 
is,  948.00.  Then  he  may  apply  to  be  appointed  judge  or  state  attor- 
ney, and  if  deemed  qualified  and  his  record  is  good,  he  may  be  ap- 
pointed, or  he  may  be  doomed  to  disappointment  for  years.  The 
only  opportunity  then  left  him  is  to  change  over  to  the  "Reohtsan 
wait"  class  and  practice  law. 

There  is  another  peculiar  thing.  The  practicing  attorneys  so 
far  as  I  could  observe  bear  the  title  of  "Dr.."  meaning  "Doctor,"  which 
is  purely  ornamental  and  of  no  utility.  It  is  a  sort  of  side  degree 
conferred  at  the  university,  and  is  only  serviceable  to  those  who 
fail  in  the  final  examination  for  assessor,  but  for  fear  that  the  public 
should  suspect  thai  a  member  of  the  bar  might  have  missed  some- 
thing in  the  way  of  degrees,  the  "Dr."  title  is  everywhere  in  evidence. 
It  will  be  observed  that  hardly  anyone  ever  becomes  an  attorney 
in  Germany  until  he  is  28  to  30  years  old.  As  compared  with  our 
system,  their  preparation  for  the  bar  is  extravagant.  From  my  ob 
servations  In  court,  I  think  the  German  attorney,  by  reason  of  h!8 
long  scholastic  training,  lacks  Initiative — by  this  I  mean,  he  has 
too  much  book  learning,  lacks  ready  adaptability,  is  short  of  Icnowl 
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edge  of  practical  affairs  and  worldly  matters.  He  has  been  tied  to 
leading  strings  too  long;  he  follows  the  beaten  path  and  lacks  orig- 
inality. On  the  other  hand  it  must  be  conceded  that  in  the  routine  court 
work  and  in  the  trial  of  ordinary  cases,  their  judges  and  attorneys 
are  adepts.  I  doubt  very  much,  however,  that  such  training  would 
produce  a  Marshall,  Webster,  Lincoln  or  an  Erskine,  but  it  is  prob- 
ably best  adapted  to  the  genius  of  the  German  people. 

Attorneys  also  have  opportunities  for  public  service.  Take  for  in- 
stance in  the  State  of  Hamburg:  The  Senate  is  composed  of  eighteen 
members;  of  these  nine  must  be  attorneys;  seven  merchants  and  two 
generally.  As  to  professional  income,  that  varies,  as  it  does  here. 
I  was  informed  that  the  general  counsel  for  the  largest  trans-Atlantic 
steamship  company  received  only  20,000  marks,  or  $4,800.  In  this 
country  one  holding  a  similar  position  would  probably  be  paid  three 
to  four  times  as  much.  Each  state  regulates  the  education  and  ad- 
mission of  attorneys,  but  the  routine  given  is  substantially  adopted 
by  them  all. 

iv'ow  about  the  courts.  First,  is  the  "Amtsgerlcht,  *  or  "county 
court,"  which  has  original  Jurisdiction  of  all  suits  about  property  not 
to  exceed  300  marks,  or  $72;  between  landlord  and  tenant,  master 
and  servant,  common  carriers,  freight  charges,  probate  of  estates, 
and  various  minor  matters.  This  court  has  for  the  trial  of  misde- 
meanors a  department  known  as  "Schoeffengericht,"  for  which  we 
have  no  equivalent.  The  name  comes  from  "Schoeffe,"  whose  duties 
are  those  of  a  lay  Judge.  When  court  is  held  the  county  Judge  presides, 
and  with  him  two  "schoeffen,"  The  three  hear  the  evidence;  and  any 
two  may  decide  upon  the  defendant's  guilt.  But  after  the  decision  the 
Judge  alone  determines  the  penalty.  The  "schoeffen"  are  selected  the 
same  as  Jurors;  from  the  substantial  citizens,  and  the  service  is  re- 
garded highly  honorable.     There  is  no  compensation  whatever. 

I  attended  four  trials  in  the  "Schoeffengericht"  at  Hamburg.  They 
are  methodical,  the  defendant  allowed  every  right  under  the  law; 
even  technicalities  were  invoked  in  his  favor  by  the  presiding  Judge. 
By  this,  I  mean  he  was  tried  strictly  according  to  law.  In  three 
cases,  acquittals  were  granted,  and  the  other  was  moderately  sen- 
tenced. No  one  was  represented  by  counsel,  although  asked  if  they 
desired  an  attorney.  The  court  w^as  assisted  by  the  state  attorney 
and  a  referendar,  who  acted  as  clerk. 

The  procedure,  in  brief,  was  this:  The  defendant  was  called  be- 
fore the  Judge,  who  read  a  short  statement  furnished  by  the  police, 
giving  age,  occupation,  character,  previous  conduct,  etc.  He  was  in 
formed  of  the  charge,  and  the  law  was  read  to  him  applicable  to  his 
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case;   asked  If  he  wauted  counsel;   then  told  he  could  have  a  trial 

at  once,  or  at  some  future  time.    All  demanded  Immediate  trial.    The 

state  attorney  called  the  witnesses,  and  was  absolutely  fair  in  the 

examination.    It  seemed  as  if  he  were  anxious  to  do  Justice  and  not 
merely  to  convict.    The  judge  freely  put  questions  which  would  have 

a  tendency  to  excuse  the  defendant,  or  acquit.  The  witnesses  w^ere 
sworn,  but  the  defendant  was  not.  After  the  evidence  the  state  attor- 
ney would  arise,  state  the  charge,  refer  to  the  criminal  code;  then 
show  what  must  be  proven  to  convict,  and  would  review  the  evidence 
impartially,  expressing  an  opinion  to  the  court  whether  the  defendant 
should  be  convicted  or  acquitted.  The  Judge,  the  two  schoeffen  and 
the  referendar  would  retire  to  a  private  room,  and  in  a  short  time 
would  return  with  a  written  statement  reciting  the  offense,  the  law 
applicable,  proof  offered,  and  the  reasons  specifically  set  forth  why 
an  acquittal  or  conviction  should  be  had.  This  was  then  read  to  the 
defendant,  and  if  convicted,  sentence  was  at  once  imposed.  The 
entire  procedure  was  absolutely  fair,  exceedingly  methodical,  and  Jus 
tice  administered  "without  fear  or  favor." 

According  to  the  directory,  Seattle  has  over  a  thousand  lawyers. 
The  city  of  Hamburg,  which  is  four  times  as  large,  has  about  four 
hundred.  The  number  of  Judges  is  much  greater  in  Germany  in  pro- 
portion to  the  population.  For  instance,  Seattle  has  nine  Superior 
Court  Judges  and  four  Justices.  In  the  city  of  Berlin,  the  "center 
amtsgericht,"  with  a  million  people,  is  served  by  about  one  hundred 
county  court  Judges,  or  at  the  same  ratio,  there  would  be  twenty  five 
for  Seattle.  Not  to  say  anything  about  the  number  of  Superior  and 
Appellate  Court  Judges  in  the  same  district  in  Berlin.  The  reason 
for  this  is  that  the  Judges  there  are  virtually  counsel  for  litigants. 
doing  much  work  that  is  here  done  by  attorneys. 

The  second  court  is  the  "Landgericht,"  like  our  Superior  Court, 
with  general  Jurisdiction.  Criminal  Jurisdiction  is  exercised  in  a 
department  known  as  "Schwurgerlcht,"  or  "Jury  court."  Three  Judges 
preside  and  twelve  Jurors.  One  or  more  alternate  Jurors  are  chosen 
to  deliberate  upon  a  verdict,  as  substitutes,  if  any  of  the  twelve 
should  become  incapacitated.  The  other  department  is  known  as 
the  "Handelsgericht,"  or  commercial  court,  presided  over  by  one 
Judge  and  two  laymen,  known  as  Handelsrichter,  commercial  Judges, 
nominated  by  commercial  bodies  and  appointed  by  the  government. 
Any  German  is  eligible  who  is  registered  as  a  merchant,  is  thirty 
years  old,  and  otherwise  qualified  as  specially  provided  by  law.  Only 
commercial  cases  are  sent  to  this  department,  upon  motion  of  either 
party.  I  witnessed  a  trial  between  merchants,  and  was  much  pleased 
with  the  speedy  method  of  determining  the  case.     In  fact,  the  com- 


126  The  C  )urts  of  Gkr^any 

mercial  court  offers  a  trial  before  the  judge  and  a  Jury  of  two,  as 
the  *'Schoeffeii"  court  affords  a  trial  in  minor  criminal  matters  be- 
fore  a  judge  and  a  jury  of  two.  As  the  persons  selected  are  intelli- 
gent business  men,  such  trials  are  very  satisfactory.  A  similar  plan 
it  seems  is  adopted  in  the  English  Admiralty  Court,  where  "the 
judge  Is  assisted  by  two  Masters  of  Trinity — retired  sea  captains." 

The  third  court  is  the  "Oberlandesgericht"  or  Appellate  Court, 
which  exercises  appellate  Jurisdiction  only,  and  is  divided  into  civil 
and  criminal  senates.  In  Bavaria  there  are  several  appellate  courts, 
Bo  that  kingdom  has  another  court  known  as  the  ^Oberteslandgericht," 
which  means  highest  or  Supreme  Court.  These  appellate  courts  ex- 
ercise much  the  same  jurisdiction  as  our  State  Supreme  Court,  and 
consequently  there  is  another  court.  Hut  the  three  republic  cities, 
Hamburg,  Luebeck  and  Bremen,  have  only  one  Supreme  Court,  sit- 
uated at  Hamburg,  where  a  magnificent  building  is  in  course  of  con- 
struction for  this  court. 

The  fourth  is  the  "Reichsgericht,"  located  at  Leipzig,  which  is 
the  Imperial  Court  of  Germany,  like  the  Supreme  Court  of  the  United 
States.  But  there  is  a  great  difference  in  the  appointment  of  Judges, 
in  that  the  "Hundesrat, '  or  senate,  nominates  the  Judges  and  the 
Emperor  appoints  the  nominee.  All  court  Judges  are  appointed  by 
the  respective  states.  The  Reichsgericht  has  Jurisdiction  over  patents, 
consular  matters,  where  local  courts  have  passed  on  cases  arising 
under  imperial  law,  etc. 

In  Germany  there  Is  but  one  Federal  Court.  The  laws,  both 
Federal  and  State,  are  administered  by  the  State  Courts.  The  theory 
is  that  the  Federal  government  legislates  on  all  subject  matters  pro- 
vided for  in  the  constitution,  and  as  to  those  matters  the  states  have 
no  power  to  legislate  unless  the  Federal  government  has  not  legls 
lated  on  the  subject,  then  the  states  may  pass  laws  on  such  matters 

The  German  Constsitutlon  consists  of  seventy-eight  articles 
Under  Section  13  of  Article  4,  the  Empire  is  given  authority  to  pass 
"general  legislation  with  respect  to  the  whole  domain  of  civil  and 
criminal  law,  and  legal  procedure."  The  result  is  that  the  practice 
is  the  same  in  all  the  courts.  Everything  in  Germany  is  regulated 
by  the  codes.  They  have  uniform  criminal,  civil,  bankruptcy  and 
commercial  codes,  which  went  Into  effect  throughout  the  Empire 
January  1,  1900.  But  the  Reichsgericht  has  not  attained  the  impor- 
tance of  our  United  States  Supreme  Court,  largely  because  the  power 
of  declaring  laws  unconstitutional  does  not  appear  to  be  vested  in 
that  court.  According  to  the  German  idea  the  Emperor,  his  chan- 
cellor  and    the   "Bundesrat"    determine    whether   a    proposed   law    is 
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within  the  Constitution,  if  deemed  unconstitutional  it  is  not  enacted 
into  law. 

One  thing  stands  out  prominently  in  German  law,  that  is,  the 
independence  of  the  judiciary.  It  is  provided:  First,  "The  Judicial 
power  shall  be  exercised  only  by  courts";  second,  "These  courts 
shall  be  subject  only  to  the  law."  The  uniform  practice  has  been 
to  leave  the  Judiciary  absolutely  Independent     A  trial  In  a  German 

court  impresses  one  with  the  idea  that  Justice  is  to  be  done  speedily 
between  the  parties,  "without  fear  or  favor." 

Considering  that  in  various  states  of  our  country,  recall  of  the 
judiciary  is  being  debated,  and  actually  made  the  law  in  at  least  two 
of  the  States,  and  that  such  laws  have  the  endorsement  of  our  dis- 
tinguished Ex  President,  it  is  highly  probable  that  before  long  we  shall 
have  to  face  the  question  of  recall  of  Judges  in  this  State.  It  will 
be  remembered  that  there  is  a  proposed  constitutional  amendment 
to  be  voted  on  in  this  state,  providing  for  recall  of  all  non  Judicial 
officers.  The  German  theory  is  that  the  Judicial  officer  must  be  abso- 
lutely independent,  and  free  from  any  interference  whatsoever,  ex- 
cpt  that  he  may  be  removed  by  the  court  as  provided  by  law. 

Now  let  us  see  how  this  matter  is  regulated  in  Germany.  All  Ju- 
dicial officers  are  appointed  for  life,  which  means  during  good  be- 
havior, competency  and  efficiency;  here  the  appointment,  as  In  the 
case  of  Federal  Judges,  the  tenure  of  office  is  based  on  good  be- 
havior. In  this  country  a  method  of  Impeachment  is  provided,  before 
the  U.  S.  Senate,  or  before  the  Legislature;  but  in  order  to  have 
and  reasonable  success  in  sustaining  charges,  no  matter  how  well 
founded.  It  is  necessary  to  consider  the  political  complexion  of  the 
l3gl8latlve  body,  and  also  which  party  appointed  or  elected  him. 
'Ihe  result  has  been  that  impeachment  proceedings  have  been  "few 
and  far  between,"  for  a  charge  that  would  practically  amount  to  a 
felony,  would  have  to  be  preferred  in  order  to  have  any  chance  for 
SL  hearing  at  all. 

Under  the  German  law,  this  matter  is  regulated  thus:  If  a  Judge 
lacks  qualification,  industry,  or  becomes  Incompetent  for  any  reason, 
charges  may  be  preferred  before  a  special  court  of  inquiry.  In  the 
case  of  the  Reichsgerlcht  a  member  may  be  temporarily  suspended 
from  office  by  the  full  bench,  after  hearing  the  attorney  for  the 
Empire,  In  the  event  that  he  is  charged  with  a  crime.  He  may  also 
be  removed  and  sustain  loss  of  salary;  by  determination  of  the  full 
bench  of  the  reichsgerlcht,  after  the  attorney  for  the  Empire  has 
been  heard,  if  the  Judge  has  been  sentenced  to  punlshmnet  for  a 
disgraceful  act.    If  a  Judge  of  the  reichsgerlcht  because  of  bodily  in- 
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flrmity,  or  weakness  of  physical  or  mental  power,  becomes  unable  to 
perform  the  duties  of  office,  but  does  not  apply  for  retirement,  or 
if  requested,  refuses  to  do  so,  within  a  short  time,  then  such  Judre 
after  he  and  the  attorney  for  the  Empire  have  been  heard,  may  be 
retired  by  the  full  bench  of  the  reichsgericht.  In  the  latter  eveni 
he  could  be  allowed  a  pension  equal  to  20-60  of  his  salary,  if  retired 
within  the  first  ten  years,  and  thereafter  would  be  increased  1-60  for 
each  additional  year  of  public  service.  The  period  of  public  service 
would  be  counted  from  the  time  that  Judge  first  entered  office, 
whether  as  referendar,  or  in  any  other  capacity,  as  a  public  servani, 
for  professors  of  law  in  the  universities  may  be  advanced  to  judge 
ships. 

We  know  of  instances  where  judges  in  this  state  under  such  a 
law  would  undoubtedly  have  been  retired.  It  seems  to  me  that  the 
people  will  insist  upon  a  recall  law  for  Judges,  as  now  existing  in 
some  states,  unless  a  plan  be  adopted  somewhat  similar  to  that  ot 
Germany.  For  instance,  if  complaint  were  made  of  the  conduct, 
competency,  or  integrity  of  a  judge,  such  should  be  speedily  re- 
ferred to  a  special  tribunal  appointed  by  the  Governor,  consisting  of 
four  Supreme  Court  Judges,  four  Superior  Ck>urt  Judges,  the  Chief 
Justice  presiding  ex-officio.  No  fair-minded  person  will  deny  that 
such  a  court  would  be  far  superior  and  infinitely  more  competent  to 
determine  whether  a  judge  should  be  removed,  than  the  general  public. 
I  truly  believe  our  impeachment  method  is  archaic.  It  should  be 
superseded  by  a  modem  method  permitting  a  speedy  adjudication, 
before  a  competent  non-political  tribunal.  Unless  some  such  method 
is  provided  for,  which  of  course  would  require  an  amendment  to  our 
Constitution, — ^we  may  as  well  be  prepared  to  expect  the  recall  of 
judges  by  popular  vote.  In  referring  to  Judges  nearly  a  century  ago, 
Jefferson  said,  "impeachment  is  scarcely  a  scarecrow." 

It  is  justly  said  that  lawyers  and  the  law  always  lag  a  little 
behind  the  times.  They  are  naturally  conservative,  but  it  is  evident 
that  court  proceedings  and  many  things  connected  with  the  law  will 
have  to  be  more  or  less  modernized.  The  people  are  impatient  of 
Incompetent  or  indifferent  officers.  They  demand  the  highest  effi- 
ciency in  the  management  of  our  great  railroads  and  industrial  cor 
porations;  they  will  also  ii\si8t  upon  and  demand  that  judicial  officers 
are  equally  competent,  and  that  they  be  faithful  in  the  performance 
of  their  duties.  But  above  all  we  must  maintain  the  independency 
of  our  judiciary.  It  is  likely  if  a  court  such  as  suggested  were  in- 
stituted, that  the  people  would  be  satisfied  to  elect  judges  for  longer 
terms.  I  think  the  terra  of  four  years  is  too  short;  it  should  be  at 
least  ten  years.    The  fear  now  is  if  an  incompetent  person  is  elected 
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to  office  that  he  will  be  in  a  long  time,  and  short  terms  have  been 
provided  for;  but  with  a  court  as  suggested,  there  could  be  a  speedy 
removal  in  case  of  an  incompetent  or  dishonest  official.  It  is  all 
very  well  to  say  that  a  judge  is  sworn  to  do  his  duty,  although  he 
knows  he  may  be  recalled  at  any  time,  he  will  render  a  just  decision, 
no  matter  how  unpopular  it  may  be;  but  in  actual  practice  for  the 
good  of  the  public  and  in  the  interest  of  litigants,  it  is  better  to 
place  jidges  in  a  position  of  complete  independence.  In  reading 
£3nglish  history  a  thrill  of  admiration  runs  through  us  as  we  read 
of  the  great,  just  and  fearless,  Lord  Mansfield,  when  he  was  in- 
formed that  a  mob  had  burned  his  house  in  revenge  for  his  decision, 
he  calmly  announced  in  Rex  vs.  Wilkes:  "I  wish  popularity,  but  it  is 
that  popularity  which  follows,  not  that  which  is  run  after!  it  is  that 
popularity  which,  sooner  or  later,  never  fails  to  do  justice  to  the 
pursuit  cf  noble  ends  by  noble  means.  I  will  not  do  that  which 
my  conscience  tells  me  is  wrong,  upon  this  occasion,  to  gain  the  huzzas 
of  thousands.*'  In  visiting  Westminister  Abbey,  entering  the  Northern 
gate,  one  is  impressed  by  a  magnificent  marble  pedestal,  upon  which  is 
seated  in  all  the  pomp  and  dignity  of  a  Lord  Chief  Justice  of  England, 
in  heroic  figure,  the  celebrated  Mansfield,  as  if  still  proclaiming  to  the 
world,  that  under  any  and  all  circumstances  the  majesty  of  the  law 
must  be  upheld  and  respected — saying:     "Fiat  justitia  coelum. ' 

Now,  as  to  the  effect  of  the  laws  in  Germany  upon  the  Nation. 
I  believe  that  just  and  wise  laws,  properly  enforced,  are  the  basis 
of  a  country's  progress  and  prosperity.  While  we  have  read  much 
about  the  vigorous  enforcement  of  the  law  in  Great  Britain,  we  hardly 
ever  read  or  hear  about  Germany  in  that  respect;  but  the  fact  is 
that  Germany  enforces  its  laws  equally  well,  if  not  better,  and  the 
laws  are  well  adapted  to  the  business  and  affairs  of  the  people. 

Germany  is  composed  of  twenty  five  independent  states,  one  ter> 
ritory,  and  the  three  cities  referred  to.  Each  state  has  its  own  laws, 
but  the  Imperial  Government  legislates  on  all  general  matters  under 
the  Constitution  of  the  Empire. 

The  British  people  sent  Commissions  to  Germany  to  ascertain 
**the  secret  of  German  prosperity,"  for  the  latter  is  undoubtedly 
the  most  progressive  and  prosperous  country  in  Europe.  Many  re> 
ports  were  received,  and  many  divergent  reasons  assigned,  all  re- 
ferring to  what  they  had  seen,  but  no  one  properly  solved  the  problem 
or  answered  the  question,  except  one  who  reported  what  he  had 
not  seen  in  the  following  language:  "No  unemployed  standing  on 
street  corners.  No  drunkenness  or  brawling.  No  hooliganism.  No 
slums  of  poverty  as  in  England.    No  discourtesy.    No  begging  or  hawk* 
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ing.     No  deformed  persons.     No  land  out  of  cultivation.     No  ra^sgtil 
children.    No  late  trains." 

As  Germany  is  supporting  sixty-five  million  people  in  a  territory, 

less  in  extent  than  Washington  and  California  combined,  it  is  cer 
tainly  a  high  tribute  coming  from  an  Englishman. 

Finally,  I  would  urge  upon  you  as  members  of  an  honorable 
profession:  Let  us  see  to  it,  that  none  but  men  of  ample  learnicg. 
natural  fitness,  and  spotless  integrity,  wear  the  Judicial  ermine.  Let 
us  beware  likewise,  if  any  one  shall  bave  been  advanced  to  the  great 
dignity  of  a  judge,  and  shall  be  found  wanting,  that  he  be  speedily 
removed — to  the  end  that  the  cause  of  justice  and  right  may  not 
suffer  reproach  and  disgrace  through  his  shortcomings.  We  have 
a  great  and  glorious  state.  Its  resources  are  vast  and  varied;  richer 
than  any  like  area  of  Germany,  capable  of  supporting  in  comfort 
and  happiness  many  millions.  We  as  citizens  of  this  greatest  Re- 
public in  all  history,  should  feel  a  civic  pride  in  beng  placed  in  a 
position  where  we  can  be  of  service  to  the  state  and  to  our  fellow- 
men;  in  writing  righteous  laws  upon  the  statute  books;  in  aiding 
our  judges  in  the  administration  of  justice,  in  advancing  the  re- 
nown of  our  beloved  country,  in  that  it  may  bear  an  enviable  repu 
tation  among  the  nations  of  the  earth,  as  being  the  least  burdened, 
the  beet  enlightened,  and  the  most  liberal  Government  yet  devised 
by  man — ^a  Government  of  Justice,  Equality  and  Liberty,  regulated  by 
law. 
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Boise,  Idaho 

We  may  start  with  the  hypothesis  that  whether  it  be  in  the 
court  room  or  in  the  consultation  room  It  is  a  prerequisite  absolutely 
essential  to  the  just  application  of  any  principle  of  law  that  the  ma- 
terial facts  first  be  kno^n.  Responsible  legal  advice  always  assumes 
the  existence  of  a  given  state  of  facts,  and  a  judgment  or  decree 
rests  upon  facts  expressly  or  impliedly  found.  A  disclosure  of  the 
facts  of  the  case  is  therefore  a  prime  function  of  all  legal  procedure, 
and  upon  the  success  of  the  court  in  making  their  discovery  primarily 
depends  the  efficient  administration  of  Justice.  True,  a  mistake  of 
fact,  unlike  an  erroneous  principle  of  law,  does  not,  as  a  rule,  harm- 
fully project  Itself  beyond  the  proceeding  in  which  it  originated,  and 
hence,  if  isolated,  the  evil  that  may  follow,  while  possibly  disastrous 
to  the  parties  Immediately  concerned,  is  likely  to  be  innocuous  in 
so  far  as  it  affects  the  social  organism.  But;  of  course,  we  are  not 
here  conecmed  with  mere  sporadic  errors  of  fact;  it  is  not  to  be 
expected  that  they  will  be  entirely  eradicated.  When  we  consider 
th  limitations  of  human  memory  and  the  fallibility  of  human  Judg- 
menty  an  approximation  to  the  truth  in  the  long  run  is  all  that  may 
reasonably  hoped  for.  If,  however,  aside  from  these  inherent  difTl 
culties,  which  we  can  not  hope  fully  to  overcome,  there  arises  a  con 
dition  as  a  consequence  of  which  the  courts  are  left  in  serious  doubt 
whether,  as  a  rule  and  not  merely  in  exceptional  cases,  their  findings 
upon  cardinal  issues  are  founded  upon  the  truth,  the  evil  which  must 
ensue  is  immeasurably  greater  than  that  which  flows  from  the  adop- 
tion of  an  incorrect  principle  of  law.  Society  may  effectively  protect 
itself  against  the  continuing  authority  of  a  bad  precedent  through  the 
power  of  public  sentiment,  or,  more  summarily,  by  the  positive  man- 
date of  statutory  law,  but  as  against  a  prevalent  indisposition  of 
witnesses  to  speak  the  truth  when  under  oath,  it  is  without  prac- 
tical remedy.  In  discussing  the  civilization  of  the  middle  ages,  Hallam 
comments  upon  the  wide  prevalence  of  judicial  perjury,  and  remarks 
that  undoubtedly  the  irrational  "trial  by  combat  was  preserved  in  a 
considerable  degree  on  account  of  the  difficulty  experienced  in  secur- 
ing a  just  cause  against  the  perjury  of  witnesses." 
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From  the  civilization  of  today  to  that  of  the  middle  ages  Is  a 
far  call,  but  some  of  the  problems  that  vexed  our  ancestors  are  still 
unsolved.  Naturally  no  reliable  statistical  statement  can  be  made  of 
the  extent  to  which  perjuiy  prevails  in  our  courts,  but  that  it  is  fre 
quently  committed  no  one  with  experience  at  the  bar  or  upon  the 
bench  can  for  a  moment  doubt.  Not  so  very  long  ago,  in  an  address 
before  the  Academy  of  Social  and  Political  Science,  a  leading  member 
of  the  New  York  bar  declared  it  to  be  his  belief  that  perjury  is  com- 
mitted in  the  trial  of  at  least  three  out  of  every  five  cases  involving  an 
issue  of  fact.  We  may  or  may  not  be  able  to  give  our  assent  to  so 
high  a  percentage,  and  in  the  absence  of  statistical  information  it 
is  perhaps  unwise  to  attempt  sweeping  generalizations.  Any  estimate 
can  be  properly  regarded  as  little  more  than  a  personal  impression 
derived  from  an  observation  necessarily  limited  in  place,  and  not 
infrequently  confined  to  certain  classes  of  litigation,  possibly  not 
fairly  representative  of  the  whole.  Even  in  the  sharper  conflicts  of 
testimony  allowance  must,  of  course,  be  made  for  the  misunderstand- 
ings, mistakes,  and  caprice  of  memory  to  which  all  witnesses  are  sub- 
ject, however,  high  their  character.  But  if  we  exclude  all  cases  where 
there  is  innocence  of  motive,  and  consider  only  willful  perversions 
of  the  truth,  it  cannot  be  doubted  that  false  representation  of  the 
facts  in  Judicial  proceedings  is  distressingly  common.  Cases  are  not 
infrequent  where  the  court  may,  with  propriety,  and  counsel  must, 
candidly  say  to  the  Jury  that  the  testimony  is  hopelessly  conflicting, 
and  that  the  conflict  is  explainable  only  upon  the  theory  that  some 
witness  or  group  of  witnesses  has  wilffuUy  testified  falsely.  And 
the  amazing  variance  between  the  averments  or  denials  contained 
in  verified  pleadings  and  the  facts  as  disclosed  upon  the  oral  exam- 
ination of  the  verifying  party  would  be  shocking  if  it  were  not  so 
common.  The  readiness  with  which  witnesses  yield  to  the  tempta- 
tion to  falsify  the  facts  is  well  exemplified  in  a  simple  experience 
which  few  lawyers  who  try  cases  at  the  bar  long  escape.  Is  there  one 
of  you  who  has  not  been  chagrined  and  put  to  confusion  by  having 
a  witness,  after  relating  to  you  the  substance  of  what  he  knows  about 
the  case,  go  from  your  office  to  the  witness  stand  and  there,  under 
cross-examination,  upon  being  suddenly  confronted  with  the  stock 
question,  whether  he  has  talked  with  anyone  about  the  case  since 
he  was  subpoenaed,  astonish  you  with  a  flat  denial?  To  be  sure,  the 
falsification  is  of  a  non  essential  matter,  but  as  indicative  of  the 
susceptibility  of  the  witness  to  yield  to  the  temptation  to  withhold 
the  truth,  is  it  not  highly  and  discouraagingly  significant?  Inferring 
from  the  form  of  the  question  and  the  manner  of  the  interrogator 
that  his  interview  with  counsel  was  improper,  he  chooses  to  commit 
perjury  rather  than  frankly  disclose  the  supposed  impropriety. 
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If  we  proceed  to  an  inquiry  whether  or  not  the  evil  is  on  the 
increase,  we  are  again  without  sufficient  statistical  information  from 
which  to  draw  any  reliable  generalization.  Sensational  declarations 
by  i)opular  writers  and  speakers  who  have  had  little  opportunity  to 
observe  or  know  can  be  neither  proved  nor  disproved,  and  are 
of  little  value.  But  we  are  not  wanting  in  respectable  opinions  from 
competent  and  conservative  sources  that  within  the  last  generation, 
in  some  fields  of  litigation  at  least,  perjured  testimony  has  been  given 
with  increasing  frequency,  and  to  this  view  I  am  inclined  to  give 
assent.  It  would  be  aside  from  my  present  purpose  to  enter  upon 
a  discussion  of  the  reasons  for  entertaining  such  an  opinion  or  fully 
to  consider  the  social  or  moral  conditions  which  are  thought  to  be 
giving  impetus  to  the  evil  tendency.  While  I  speak  particularly  of 
perjury  in  our  own  country,  it  is  not  to  be  inferred  that  we  are 
necessarily  worse  than  other  peoples.  I  do  not  stand  with  those 
who,  finding  imperfections  in  our  own  laws  and  Judicial  practices, 
often  with  more  zeal  than  information  proceed  to  make  invidious 
comparisons  with  other  countries,  always  assuming  perfection  in  that 
which  is  foreign,  and  for  that  reason  generally  less  Well  known.  Just 
now  it  is  quite  the  fashion  to  compare  our  institutions  and  ethical 
standards  with  those  of  Great  Britain,  greatly  to  our  discredit.  I 
have  already  referred  to  the  universally  admitted  prevalence  of  per- 
jury in  England  during  the  middle  ages,  but  as  late  as  1879  it  was 
said  by  no  less  a  person  than  Lord  Justice  James  that  there  were 
^'hundreds  of  actions  tried  (in  England)  every  year  in  which  the  evi- 
dence is  irreconcilably  conflicting,  and  must  be,  upon  one  side  or 
the  other,  wilfully  and  corruptly  perjured."  Last  year  an  eminent 
trial  Judge  opposed  the  law  abolishing  the  practice  of  kissing  the 
book,  giving  as  a  unique,  if  not  strictly  logical,  reason  for  his  oppo- 
sition, that  by  requiring  witnesses  to  kiss  the  book,  the  microbes 
would  get  some  of  the  multitude  of  perjurers  who  would  otherwise 
escape  punishment  entirely.  The  truth  is  that  human  nature  is 
essentially  the  same  in  our  modern  occidental  civilization,  regardless 
of  differences  in  social  characteristics  and  political  institutions,  and 
the  incentives  to  perjury  and  the  barriers  against  it  are  found  to  pre 
vail  with  much  uniformity  of  strength*.  Standards  of  morality,  con- 
ceptions of  honor,  the  sanctions  of  an  oath,  are  substantially  the  same 
whether  we  be  at  home  or  in  England,  or  in  some  other  European 
country.  In  any  event,  the  relative  extent  of  the  evil  is  not  of  present 
Interest;  we  are  immediately  concerned  with  conditions  only  as  we 
find  them  within  the  sphere  of  our  own  activities  and  influence. 

Without  further  preliminary  discussion,  I  am  sure  we  may  assume 
as  admitted   that  Judicial  perjury   Is  a  menace  to  the   social  well- 
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being,  that  it  is  widely  prevalent,  and  that,  to  say  the  least,  it  is 
not  on  the  decrease,  and  proceed  to  the  point  with  which  we  are 
chiefly  concerned,  and  that  is  the  relation  which  the  lawyer  sustains 
thereto,  and  his  duty  in  the  premises. 

While  it  is  thought  that  the  attorney  is  under  a  meas 
ure  of  obligation,  it  is  neither  just  nor  wise  to  attempt  to  shift 
to  him  the  whole  responsibility,  as  is  the  disposition  of  those  who 
seem  to  hold  the  entire  legal  profession  in  low  regard.  Generally 
speaking,  attorneys  do  not  procure  or  instigate  a  falsification  of  the 
facts.  Some  exceptions  there  are,  it  must  be  admitted,  as  there  are 
in  all  high  callings,  but  it  may  be  assumed  that  lawyers  who  suborn 
perjury  are  not  present,  and  I  have  no  disposition  to  insult  your  self- 
respect  by  characterising  their  conduct.  A  summary  disposition  may 
be  made  of  their  case,  for  their  responsibility  is  admitted,  and  their 
duty,  if  it  is  not  to  Importune  admission  to  the  penitentiary,  is  at 
least  forthwith  to  get  out  of  the  profession.  And  incidentally  it  may 
be  remarked  that  the  obligation  is  upon  all  of  us,  both  bench  and 
bar,  so  far  as  within  us  lies,  to  see  that  the  duty  is  performed. 

As  a  rule  the  responsibility  for  perjury  must  be  held  to  rest 
primarily  not  with  the  attorney  in  the  case  but  with  the  party  or 
witness  who  gives  false  testimony.  If  court  and  counsel  are  in  a 
degree  to  blame,  the  dereliction  is  generally  one  of  a  duty  owing 
to  society  at  large,  and  not  to  the  perjurer.  Most  witnesses  are  pos- 
sessed of  sufficient  intelligence  to  know  that  willful  falsification  is 
in  violation  of  the  laws  of  both  God  and  man,  and  should  not  in  the 
public  mind  be  permitted  to  escape  responsibility  for  their  conscious 
obliquity  upon  the  specious  plea  that  no  barrier  was  raised  across 
their  wrongful  course.  There  are  circumstances,  to  some  of  whicb 
I  may  advert,  where  the  private  duty  of  counsel  may  extend  to  ex- 
pressly warning  and  guarding  a  client  or  witness  against  the  makin:; 
of  false  statements,  but  it  would  be  harmful  doctrine  to  hold  that 
because  he  is  learned  in  the  law  the  attorney,  in  matters  the  moral 
quality  of  which  is  easily  cognizable  by  the  simplest  mind,  is  the 
keeper  of  the  conscience  of  everyone  with  whom  he  deals.  While 
in  arresting  the  progress  of  ,a  widespread  tendency  in  society  to 
violate  a  given  law  it  may  sometimes,  for  the  sake  of  the  example, 
be  a  wise  policy  in  the  outset  to  direct  attack  more  especially  againsc 
the  most  conspicuous  transgressors,  yet  care  must  be  taken  in  tiie 
moulding  of  public  sentiment,  lest  that  Which  is  openly  condemned 
when  done  by  the  prominent  man  is  tacitly  condoned  when  done  by  the 
common  man.  Equality  of  opportunity  implies  equality  of  respon- 
sibility, and  we  must  not  permit  moral  distinctions  to  be  made  where 
none  exist.     No  sentiment  could  be  more  pernicious  than  that  which 
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ezcubes  ji  us,  as  ordinary  citizens,  practices  the  immorality  of  which 
we  are  capable  of  fully  appreciating,  merely  because  others  of  greater 
prominence  or  grfeater  wisdom  resort  to,  or  profit  by,  or  fail  to  de- 
nounce, similar  practices.  Popular  condonation  of  that  sort  assumes 
a  species  of  incompetency  or  moral  inferiority  on  the  part  of  the 
recipient  of  the  favor,  and  is  to  be  resented.  A  robust  sense  of  self- 
respect  should  impel  every  man  himself  to  shoulder  the  consequences 
of  his  own  deliberate  deeds;  and  to  indulge  a  public  sentiment  that 
encourages  or  Justifies  a  man  in  shirking  his  Just  responsibility  and 
shlftfing  it  to  another  for  reasons  wholly  adventitious  must,  if  yielded 
to,  sooner  or  later  enfeeble  his  moral  fibre  and  make  of  him  a  de- 
pendent weakling  instead  of  a  self-reliant  upstanding  man. 

My  point  is  that  while  it  may  be  held  that  the  courts  and  their 
officers,  having  a  knowledge  of  the  frequency  with  which  perjury  is 
committed,  and,  being  in  a  position  especially  to  appreciate  its  evil 
effects,  have  not  done  their  full  duty  in  checking  it,  their  failure  to 
come  up  to  the  full  measure  of  their  responsibility  should  not  in  the 
public  mind  be  taken  as  in  any  wise  extenuating  the  fault  of  the  man 
who  wilfully  perverts  or  stands  ready  to  pervert  the  truth.  I  desire 
to  make  it  clear  that  I  do  not  share  in  the  popular  idea  prevailing 
in  some  quarters  by  which  it  is  smugly  assumed  that  the  perjurer 
is  commonly  the  dupe  of  the  astute  and  unscrupulous  lawyer,  and  if 
not  the  proper  subject  for  pity,  he  should  at  least  be  treated  with 
great  leniency.  Such  a  view  is  without  basis  of  fact,  and  is 
pernicious  in  its  tendeiicy.  The  most  harmful  perjury  is  that  com- 
mitted upon  the  witness  stand,  and  here  where  the  witness  may  and 
usually  does  understand  the  import  of  questions  asked  and  employs 
language  of  his  own  in  replying  thereto;  the  cases  are  rare  where  he 
can  justly  shift  the  blame  for  his  falsification  of  the  facts  to  the 
shoulders  of  another.  And  yet,  considering  the  prevalence  and  the 
gravity  of  the  evil,  it  is  doubted  whether  we  are  fully  sensble  of  our 
resposibillty  in  the  premises  or  fully  meet  the  obligations  with  which 
we  are  charged. 

As  has  been  suggested,  the  mere  private  duty  of  an  attorney, 
that  which  he  owes  to  his  client,  may  sometimes  extend  to  guarding 
or  warning  him  against  the  making  of  false  statements.  Reference 
is  had  more  particularly  to  the  matter  of  making  affidavits  and  the 
verification  of  pleadings.  While  representations  of  fact  thus  made 
are  not  usually  taken  as  the  basis  upon  which  final  judgments  are 
decrees  are  based,  they  often  fulfill  important  functions  in  the  course 
of  litigation.  I  have  long  entertained  the  view  that  the  bar  is 
charged  with  greater  care  than  is  commonly  exercised  in  seeing  that 
such  papers  are  faithful  to  the  truth.    Here  it  is  easy  to  lead  or  per 
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mit  the  ordinary  laytnan  to  fall  into  error  and  subscribe  to  and  verify 
statemeuts  which  when  fairly  read  convey  impressions  grossly  incon- 
sistent with  the  actual  facts.  In  no  other  respect  has  the  so-called 
reformed  procedure  in  most  of  the  states  proved  so  great  a  disap- 
pointment as  in  the  matter  of  verified  pleadings.  It  was  reasonably 
to  be  expected  that  by  requiring  the  plaintiff,  upon  his  oath,  to  set 
forth  in  ordinary  and  concise  language  the  facts  constituting  his 
cause  of  action,  and  the  defendant  under  oath  to  deny  each  contro- 
verted statement,  the  issues  would  usually  be  few  and  well  defined. 
Upon  the  contrary,  in  actual  practice  is  it  not  too  generally  true  that 
pleadings  are  not  characterized  by  a  simple  statement  of  the  actual 
facts,  but  through  circumlocution  and  generality  of  averment  resorted 
to  for  the  apparent  purpose  of  evading  an  admission  of  that  which 
is  incontrovertibly  true,  the  real  issues  are  concealed  from  the  under- 
standing of  the  common  *man  and  left  hopelessly  vague  even  in  the 
understanding  of  counsel  and  the  court.  There  is  need  here  for  a 
radical  reform  and  the  responsibility  rests  largely  with  the  bar.  So 
persistent  is  the  evil  that  it  has  been  seriously  proposed  to  take  the 
preparation  of  pleadings  entirely  out  of  the  hands  of  attorneys  in  the 
case  and  require  litigants  to  appear  before  the  clerk  of  the  court  or 
some  special  officer  and  there  orally  state  their  controversy,  and 
thus  present  the  issues.  Under  the  present  practice  it  is  a  proper 
and  necessary  function  of  an  attorney  to  draft  the  pleadings,  but  it 
Is  his  duty  to  take  reasonable  care  first  to  learn  the  substantial 
facjbs  from  his  client  or  from  other  sources,  and  then  not  give  rein 
to  his  ingenuity  in  concealing  them,  but  to  his  candor  in  expresaln^ 
them.  I  cannot  too  strongly  emphasize  the  view  that  as  attorneys 
we  should  assume  a  measure  of  responsibilitiy  for  the  substantial 
correctness  of  representations  made  in  the  pleadings.  With  a  more 
lively  consciousness  of  our  obligations  in  this  respect  greater  pains 
would  be  taken  in  learning  the  truth,  and  greater  frankness  and  sim- 
plicity would  be  employed  in  formally  expressing  it  It  is  well 
known  that  many  litigants,  after  stating  the  facts  in  their  own  way. 
will,  without  close  scrutiny  or  analysis,  verify  such  pleading  as  is  put 
before  tnem.  They  assume,  and  not  entirely  without  reason,  that  it 
is  a  formal  statement  of  the  facts  as  they  have,  represented  them 
to  be  or  as  their  attorney  has  upon  inquiry  found  them  to  be.  The 
ovil  of  mis-stating  or  overstating  or  half  stating  the  truth  in  a  plead- 
ing not  infrequently  projects  Itself  most  harmfully  beyond  the  mere 
function  of  the  pleading  itself.  Upon  being  called  to  the  witness 
stand,  one  w^ho  has  verified  a  pleading,  if  conscious  of  its  contents, 
will  be  strongly  tempted  to  mould  his  testimony  to  conform  thereto, 
even  though  he  knows  it  to  be  incorrect,  thus  wilfully  falsifying  the 
truth  and  perpetuating  an  error  for  the  purpose  of  escaping  the  con- 
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fusion  and  humiliation  to  which  he  conceives  he  would  be  subjected 
if  his  oral  testimony  were  inconsistent  with  his  verified  pleadings. 
For  perjury  thus  committed,  is  it  not  clear  that  the  attorney  who  has 
carelessly  permitted  his  client  first  to  fall  into  error,  must  bear  a 
measure  of  the  responsibility. 

While  it  may  be  a  mere  fancy,  I  have  the  impression  that  upon 
the  equity  side  of  the  Federal  Courts,  where  pleadings  are  rarely 
verified,  they  more  nearly  approximate  a  correct  and  candid  state- 
ment or  admission  of  the  ultimate  facts  than  do  pleadings  upon  the 
law  side,  which  are  supposed  to  conform  to  the  code  practice.  Gen- 
eral Equity  rule  XXIV  provides  that:  "Every  bill  shall  contain  the 
signature  of  counsel  annexed  to  It,  which  shall  be  considered  as  an 
affirmation  on  his  part  that  upon  the  instructions  given  to  him  and 
the  case  laid  before  him  there  is  good  ground  for  the  suit  in  the 
manner  in  which  it  is  framed."  Might  there  not  be  some  efficacy 
in  a  rule  requiring  that  there  be  attached  to  every  pleading  of  fact, 
a  certificate  of  counsel  to  the  effect  that  it  states  fully  and  fairly 
the  material  facts  as  they  have  been  disclosed  by  the  party  upon 
whose  behalf  the  pleading  was  filed,  or  as  they  have  been  obtained 
from  other  credible  sources.  While  it  may  be  held  that  in  signing 
and  filing  a  pleading  the  attomew  Impliedly  makes  such  a  repre- 
sentation, it  is  doubtful  whether  he  is  always  conscious  of  his  respon- 
Bibility,  and  such  certificate  might,  as  an  ever  present  reminder 
thereof,  contribute  to  a  more  scrupulous  regard  for  the  obligation. 

What  has  been  said  of  the  pleadings  is  in  the  main  applicable 
to  affidavits.  Here  the  language  employed  is  not  unfrequently  such 
that  where  affidavits  alone  must  be  relied  upon  for  a  disclosure  of 
the  facts,  the  court  is  left  wholly  In  doubt  as  to  Just  what  such  facts 
would  look  like  if  denuded  of  the  mass  of  verbal  drapery  by  which 
their  form  and  outline  are  so  effectively  concealed.  .     > 

It  would  not  be  Just  to  conclude  that  as  a  rule  attorneys  con- 
scioiifily  purpose  thus  to  mislead  or  deceive  the  court  or  to  withhold 
the  facts.  The  great  majority  of  lawyers  desire  to  conform  their 
conduct  to  a  reasonably  high  standard  of  right  and  wrong,  and  have 
too  much  respect  for  themselves  and  their  profession  to  deliberately 
do  a  mean  or  immoral  act.  Absorbed  as  he  is  in  the  details  of  his 
work  and  chiefly  concerned  as  he  must  be  with  the  ever  exacting 
interests  of  his  clients,  the  lawyer  is  always  in  danger  of  losing,  for 
the  time  being,  the  true  perspective  of  duty  in  Its  larger  aspects. 
It  is  well  for  us  at  times  to  get  down  from  the  scaffold  and,  stand- 
ing apart  from  that  which  we  contrive,  see  whether  it  squares  and 
plumbs  with  the  great  principles  of  right  and  duty  by  which  every 
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man's  conduct  must  ultimately  be  judged.  Evil  practices  creep  into 
the  professions  as  evil  customs  grow  up  in  the  business  and  the 
trades.  By  currents,  the  trend  of  which  is  quite  imperceptible  at 
first,  we  are  unconsciously  carried  away  from  the  course  which  we 
have  set  for  ourselves.  And  while  such  observations  are  pertinent 
to  delinquencies  of  private  duty,  they  apply  with  added  force  to  obli- 
gations which  the  lawyeer  owes  to  the  court  and  to  society  at  large. 

If  the  lawyer  conceives  of  his  professional  work  only  as  a  means 
of  making  a  livelihood,  if  he  wholly  identifies  himself  with  his 
client's  interests,  and  in  all  respects  subordinates  his  own  individ 
uallty  to  that  of  his  employer,  if  he  regards  the  number  of  cases  won 
and  the  net  income  for  the  year  as  the  only  standards  of  success, 
perhaps  he  will  be  little  interested  in  and  little  perplexed  by  ques 
tions  of  public  duty.  But  fortunately  the  bar  as  a  whole  is  unwilling 
to  submit  to  such  a  view  of  the  attorney's  status  and  is  not  ready 
to  accept  the  theory  that  society  has  extended  to  certain  of  its  mem- 
bers the  privilege  of  following  a  high  and  responsible  calling  for  the 
sole  purpose  of  enabling  them  to  earn  a  living.  While  it  may  be  true 
that  in  some  measure  we  have,  consciously  or  unconsciously,  yielded 
to  the  commercial  spirit,  it  is  equally  true  that  upon  the  whole  we 
have  been  unwilling,  in  theory  at  least,  to  let  go  the  great  traditions 
of  our  profession  by  which  we  are  primarily  ministers  of  justice,  and 
the  emoluments  which  we  receive  are  but  incidents  of  a  service 
deemed  to  be  highly  honorable.  Tendencies  there  are.  however,  in- 
our  modern  life,  in  the  very  nature  of  certain  common  forms  of  pro- 
fessional employment,  and  in  our  adversary  system  of  trying  out  the 
facts,  which  unmistakably  make  for  the  practical  abandonment  of 
the  idea  that  a  lawyer  performs  official  functions;  and  unless  these 
are  held  in  check,  while  the  theory  that  he  is  an  officer  of  the  court 
may  remain  as  a  convenient  fiction,  the  lawyer  will  in  fact  cease  to 
be  a  public  officer  and  become  an  agent  only  for  interests  wholly 
private.  It  is  in  the  recognition  and  discharge  of  the  larger,  though 
unfortunately  less  insistent,  obligations  to  society  implied  in  the 
official  status  of  the  lawyer  that  we  are  most  in  danger  of  falling 
short.  Care  must  be  taken  lest  we  forget  that  before  we  became 
attorneys  m  the  case  we  were  responsible  officers  of  the  court  and 
lest  our  proper  loyalty  to  the  truth  give  place  to  an  immoderate  and 
unrestrained  zeal  for  the  success  of  our  client's  cause,  whether  it  be 
just  or  not. 

That  in  the  matter  of  judicial  perjury  the  lawyer  must  himself 
refrain  from  participation  or  instigation  we  all  admit,  but  does  mere 
inaction  upon  his  part  fully  meet  the  demands  of  duty  and  absolve 
him  of  all  responsibility  for  the  prevalence  of  the  evil?     May  not 
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complacency  sometimes  fall  dangerously  near  to  complicity?  And 
granting  that  the  attorney  does  not  engage  to  become  the  spiritual 
guide  of  his  client  or  his  witnesses,  and  rests  under  no  obligation — 
to  them — ^to  restrain  them  from  wilfully  falsifying  the  facts,  does 
it  necessarily  follow  that  his  public  duty  extends  no  farther?  If,  as  we 
have  assumed,  judicial  perjury  is  widely  prevalent,  and  if  it  pollutes 
the  stream  of  Justice  and  is  a  constant  menace  to  the  right  administra 
tion  of  the  law,  can  the  bar  remain  inactive  and  be  Justified?  These 
questions,  especially  as  they  relate  to  duty  in  its  larger  aspects  as 
implied  in  the  lawyer's  official  status,  are  of  deep  concern,  and  will, 
I  am  confident,  upon  fair  consideration,  be  answered  in  the  negative. 
To  be  sure,  specific  rules  may  not  be  formulated  prescribing  when 
and  under  what  circumstances  action  shall  be  taken  or  what  shall 
be  done.  Professional  duty  is  often  too  delicate  in  its  nature  to 
admit  of  articulation  in  formal  rules.  But  with  a  Just  conception  of 
our  general  responsibility,  we  may  depend  upon  the  monitions  of  a 
vigilant  conscience  and  a  high  sense  of  honor  for  suggestions  of  ap- 
propriate action,  as  the  occasion  presents  itself.  But,  rules  or  no 
rules,  it  is  of  prime  importance  that  there  be  a  realization  of  the 
gravity  of  the  evil  and  an  aroused  consciousness  of  our  responsibil- 
ity. The  first  great  need  is  that  the  bar  as  a  whole  take  an  attitude 
and  cultivate  a  spirit,  not  of  resignation  to  the  seeming  inevitable. 
or  of  good-natured  complacency,  but  aggressively  hostile  to  the  in 
trusion  in  any  form  of  perjured  testimony  into  our  courts.  It  may 
well  be,  as  is  sometimes  charged,  that  the  courts  themselves  are  in 
a  degree  to  blame,  in  failing  more  often  to  direct  criminal  prosecu 
tlona  where  the  offense  is  committed  in  their  presence.  A  practical 
presentation  of  that  subject  would  be  of  interest,  but  we  are  Just 
now  concerned  with  the  distinctive  responsibility  of  the  bar.  Not 
by  way  of  defense  of  the  courts,  but  to  accentuate  the  point  I  urge. 
It  may  be  remarked  that  of  necessity  those  who  occupy  the  bench 
come  very  little  into  intimate  relation  with  litigants  and  their  wit- 
nesses, and  the  influence  which  they  can  exert  is  therefore  in  the 
main  necessarily  restricted  to  the  formal  proceedings  that  may  prop- 
erly be  taken  in  court.  But  criminal  prosecutions  for  perjury  are 
beset  with  the  most  serious  difficulties,  as  anyone  who  has  had  any- 
thing to  do  with  them  will  readily  affirm,  and  unless  reinforced  by 
a  powerful  public  sentiment  make  little  headway  in  permanently  dis- 
lodging a  crime  that  has  become  strongly  intrenched  in  custom.  In 
a  few  instances,  where  the  perjury  has  been  committed  in  open  court, 
as  is  most  frequently  the  case,  the  offender  has  been  proceeded 
against  and  summarily  punished  as  for  contempt,  and  doubtless  a 
remedy  of  this  character,  If  frequently  invoked,  could  be  made  more 
effective  than  trials  upon  indictment  before  a  Jury.    But  if  it  be  con 
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ceded  that  such  a  method  of  procedure  Is  at  present  without  legal 
ohjectlons,  already  there  exists  a  strong  popular  current  of  antag- 
onism to  the  power  of  the  courts  summarily  to  punish  for  contempt 
without  a  jury  trial,  and  unless  such  power  is  sparingly  exercised 
it  is  in  danger  of  being  entirely  withdrawn.  My  point  is  that,  assuzn- 
ing  all  fidelity  upon  the  part  of  the  courts  in  inflicting  criminal  pun- 
ishment, wnenever  practicable,  the  relief  thus  afforded  is  likely  to  be 
highly  disappointing.  In  the  absence  of  a  proper  public  sentiment,  crim- 
inal prosecutions  affords  but  a  clumsy  weapon  and  a  remedy  wholly  in- 
adequat^e '  against  an  offense  so  common,  so  insidious,  and  so  difficult 
cf  the  requisite  degree  of  proof  as  that  of  perjury.  Immeasurably 
more  effective  as  a  deterrent  than  verdicts  of  juries  or  the  fulmina- 
tions  of  the  courts,  are  sanctions  of  a  vigorous  and  uncompromising 
public  sentiment,  and  to  that  source  we  must  ultimately  resort  for 
substantial  and  permanent  relief.  In  the  moulding  of  such  a  sent!- 
L:ent  tbe  bar  may  not  improperly  be  looked  to  to  take  the  initiative, 
and  must  necessarily  play  an  important  part,  first,  by  arousing  its 
own  membership  to  a  realization  of  the  need  of  greater  circumspec- 
tion In  guarding  against  and  greater  activity  in  checking,  the  evil 
practice;  and,  second,  by  plainly  manifesting  to  those  with  whom  we 
deal  as  clients  and  witnessees  an  uncompromising  attitude  of  inhos- 
pitality  to  any  inclination  to  withhold  or  falsify  the  facts;  and  then 
indirectly,  through  the  press,  from  the  pulpit  and  platform  and  in 
the  schools  and  through  other  channels  of  information  the  general 
public  must  be  reached  and  educated  to  a  greater  abhorrence  of 
deception,  fraud  and  falsification  in  any  form. 

If  it  be  thought  that  the  program  suggested  is  hopelessly  ex- 
pansive, I  can  only  say  that  I  know  of  no  short  cut  or  royal  road  to 
moral  reform.  Chronic  maladies  are  rarely  cured  by  the  application 
of  specifics,  and  criminal  practices  so  widespread  as  to  have  become 
immoral  customs  are  not  uprooted  in  a  day.  The  judicial  oath  has 
come  to  have  but  litle  virtue.  Its  religious  sanctions,  always  of  lim- 
ited efficacy,  have  almost  entirely  lost  their  terrors,  and  not  uncom- 
monly the  administration  of  the  oath  is  looked  upon  as  an  idle  form. 
If  that  be  true,  it  follows,  as  the  night  the  day,  that  if  In  the  voca- 
tional life  of  a  people  the  mechanic  conceals  his  faulty  work,  the 
merchant  resorts  to  false  weights  and  measures,  the  farmer  covers 
the  musty  hay  in  the  middle  of  his  load,  and  the  manufacturer  adul- 
terates and  misbrands  his  goods,  they  will  falsify  in  court  when  self- 
interest  requires,  and  it  is  futile  to  propose  the  total  eradication  of 
Judicial  perjury  where  such  practices  prevail.  To  suggest  a  remedy 
claimed  to  be  universally  effective  would  therefore  be  disingenuous 
in  the  extreme.    But  while  we  may  not  directly  reach  the  source  from 
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which  the  evil  springs  and  dry  it  up  forthwith,  it  lies  within  our  power 
to  check  its  harmful  intrusion  into  the  administration  of  Justice  if  we 
rightly  appreciate  and  are  ready  to  discharge  the  responsihillty  that 
rests  upon  us  to  keep  it  out  of  the  courts. 

In  closing  permit  me  to  make  the  specific  suggestion  that  every 
self-respecting  member  of  the  bar  owes  it  to  the  profession,  by  word 
as  well  as  by  act,  to  resent  and  to  disabuse  the  public  mind  of  that 
traditional  and  persistent  error  that  however  high  may  be  a  lawyer's 
standard  of  morality  in  his  private  life,  he  must,  and  as  a  matter  of 
fact  does  more  or  less  commonly  compromise  with  evil  in  the  prac- 
tice of  the  law,  and  must  and  does  employ  trickery  and  chicane  in 
protecting  and  furthering  his  client's  interests.  The  most  discour- 
aging aspect  of  the  error  is  that  it  is  frequently  based  upon  the  more 
or  less  popular  assumption  that  the  necessity  for  employing  such 
ignoble  means  Inheres  in  the  nature  of  a  lawyer's  services,  and  the 
use  thereof  is  therefore  taken  as  a  matter  of  course  and  little  if  any 
personal  blame  is  attached  to  him  who  resorts  to  such  evil  prac- 
tices. It  is  just  such  a  low  and  unfounded  estimate  of  the  moral 
standard  of  the  profession  that  gives  to  the  unworthy  members  thereof 
their  opportunity  and  renders  most  difficult  the  often  delicate  task 
of  him  whose  purposes  are  clean,  of  correctly  drawing  the  line  be 
tween  the  behests  of  duty  and  honor  and  the  full  measure  of  the 
services  which  a  client  may  rightfully  demand.  Indeed,  there  is 
no  other  one  influence  that  so  generally  and  efficiently  conduces 
to  such  evils  as  infest  the  practice  of  law  as  the  ceaseless  dis- 
semination of  the  idea,  sometimes  in  Jest  and  sometimes  in  malice, 
that  the  average  lawyer  may  be  counted  upon  to  do  anything 
thought  to  be  necessary  to  win  his  case.  The  result  is  that,  con 
sciously  or  unconsciously  proceeding  upon  this  assumption,  litigants 
do  not  hesitate,  directly  or  indirectly,  to  seek  to  enlist  the  services 
of  an  attorney  in  the  accomplishment  of  unlawful  ends,  or  in  the  use 
of  unlawful  means,  whereas  if  a  different  sentiment  prevailed  they 
would  fear  to  make  demand  for  services  involving  indirection  or  pos- 
itive dishonor.  It  is  all  very  well  in  theory  to  say  that  attorneys 
should  repel  such  suggestions,  and  so  they  should  and  so  they  gen- 
erally do,  but  to  do  this  the  highest  order  of  courage  is  often  re- 
quired, and  all  attorneys  are  not,  any  more  than  men  in  other  call 
ings,  of  heroic  mould. 
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Hon.  T.  J.  Walsh,  Helena,  Mont. 

The  public  discuBsion  of  the  subject  of  the  recall  of  judges  has 
served  again  to  bring  into  the  limelight  how  widely  men  differ  in 
their  estimate  of  the  capacity  of  the  people  for  self-government 
Not  a  little  of  it  has  been  more  or  less  acrimonious.  The  Chief  Exec- 
utive of  the  Nation  finds  it  an  innovation  of  so  pestilential  a  nature 
as  to  justify  the  exclusion  from  membership  in  the  sisterhood  of 
States  of  a  Territory  whose  people,  preparatory  to  their  entry  into 
the  Union,  framed  a  constitution  recognizing  the  principle.  It  has 
even  been  advanced  that  such  a  constitution  would  operate  to  chai- 
acterize  the  government  to  come  into  being  under  it  as  other  than 
republican,  the  form  which  the  United  States,  under  their  funda^ 
mental  law,  guarantee  to  every  State  In  the  Union.  If  this  view  be 
sound,  it  follows  that  it  is  incumbent  upon  the  Federal  Government 
to  interfere  in  some  manner  in  the  case  of  any  existing  State  that 
shall  adopt  this  reform,  as  it  is  denominated  by  Its  friends,  until  the 
obnoxious  principle  Is  eradicated. 

The  overwhelming  influence  of  the  profession  of  the  law  in  every 
department  of  the  Government  has  often  been  noted.  It  monop> 
olizes  the  j^jdiciary,  as  a  matter  of  course.  Of  the  ninety-two  members 
of  the  National  Senate  sixty-six  have  been  admitted  to  the  bar.  Ihe 
lower  house  will  show  as  high  a  proportion.  The  President  is  a  law- 
yer, as  were  all  except  two  of  his  predecessors  for  fifty  years.  Every 
member  of  his  Cabinet  but  one  is  a  trained  lawyer.  In  a  less  marked 
degree,  perhaps,  but  nevertheless  to  a  very  considerable  extent,  are  the 
affairs  of  the  States  guided  and  directed  by  the  members  of  the 
legal  profession.  Three  of  the  four  governors  who  have  been  elected 
by  the  people  of  Montana  since  her  admission  into  the  Union  came 
from  Its  ranks.  It  is  beside  the  present  purpose  to  consider  why 
this  is  so.  Its  obvious  significance  is  that  lawyers  give  concrete  ex- 
pression to  the  convictions  of  the  public  on  political  questions,  how- 
ever influential  they  may  be  in  the  development  of  such.  A  general 
concurrence  in  thought,  at  least,  must  be  assumed. 

'There  is  very  little  reason,  accordingly,  to  fear  the  general  ac- 
ceptance of  any  innovations  in  the  machinery  of  government  that 
does  not  commend  itself  to  the  intelligent  and  progressive  member 
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of  the  bar.  As  to  the  method  of  the  choice  or  dismissal  of 
judges  it  is  reasonable  to  believe  that  the  usual  deference  paid  to  their 
views  on  related  questions  would  be  heightened  to  such  an  extent  as 
to  leave  in  their  hands  practically  a  veto  upon  any  plan  proposed. 
This  responsibility  carries  with  it  a  corresponding  obligation  to  be 
informed  upon  any  change  seriously  agitated.  It  occurred  to  me,  fol- 
lowing these  reflections,  that  you  might  listen  with  some  patience 
to  a  brief  disquisition  upon  the  recall  in  its  application  to  the 
Judicial  office. 

It  is  nowhere  proposed  to  make  the  principle  of  the  recall  spe 
cially  applicable  to  Judges,  but  in  the  general  assault  upon  the  sys- 
tem it  is  insisted  that,  at  least,  an  exception  should  be  made  in  the 
case  of  such  officers  and  it  is  in  connection  with  them  particularly 
that  it  is  urged  that  it  ofltends  against  the  requirement  of  the  Con- 
stitution that  the  government  of  each  State  shall  be  republican  in 
form.  As  to  this  claim  there  is  not  in  it  sufficient  of  substance  on 
which  to  hang  any  thing  that  can  be  dignified  as  argument.  To  ad- 
vance it  is  to  excite  distrust  of  any  accompanying  comment  on  the 
expediency  or  wisdom  of  the  proposed  departure  from  the  prevailing 
order.  In  the  presentation  of  this  feature  of  the  subject  it  is  usually 
coupled  with  the  initiative  and  referendum,  the  group  of  related  in 
novations,  it  is  said,  operating  to  characterize  any  scheme  of  gov- 
ernment of  which  they  are  essential  parts  as  democratic  in  form  as 
contrasted  with  a  republic. 

In  this  connection  profuse  reference  Is  made  to  comments  of 
various  statesmen  of  revolutionary  times,  warning  or  denunciatory 
in  character,  on  the  evils  and  perils  of  unrestrained  democracy  and 
on  the  necessity  of  an  independent  judiciary.  It  is  ventured  that 
the  clause  of  the  Cionstitution  appealed  to  was  inserted  as  a  safe- 
guard against  the  dangers  that  inhere  in  the  democracy,  one  of 
which  is  the  destruction  of  the  independenc  of  the  judiciary,  a  re- 
sult which,  it  is  assumed,  will  ensue  when  the  judges  are  subject  to 
be  recalled  by  the  people  who  elect  them.  Until  this  ingenious  theory 
was  advanced  it  was  quite  generally,  it  might  be  said  universally, 
believed  that  the  word  '^republican,"  as  employed  in  the  clause  in  ques- 
tion, was  used  by  way  of  contrast  to  "monarchical." 

It  was  dread  of  pretensions  to  kingship  which  might  be  set  op  in 
some  of  the  States  that  inspired  the  provision  to  which  reference  has 
been  made,  if  the  testimony  of  history  is  of  any  consequence  whatever. 
It  is  companion  to  that  part  of  the  last  clause  of  the  ninth  section  of 
the  first  article  prohibiting  Congress  from  granting  any  title  of  no- 
bility, and  the  corresponding  provision  of  the  tenth  section,  forbidding 
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the  States  making  any  like  grant       Referring  to  those  proyisions 
conjointly,  Cooley  says: 

'The  purpose  of  these  Is  to  protect  a  union  founded  on  repub- 
lican principles  and  composed  entirely  of  republican  members  against 
aristocratic  and  monarohlal  innovations."  (Cooley  on  Const.  Llm.,  28, 
6th  Ed. 

Whatever  persuasiveness  there  might  be  in  the  line  of  alleged 
reasoning  by  which  the  conclusion  is  reached  that  the  systems  ad- 
verted to  affect  a  State  government  with  a  fatal  anti-republican  char- 
acter, must  appertain  to  the  initiative  and  referendum,  not  to  the 
recall.  The  former  sectkres  what  has  been  appropriately  called  direct 
legislation  by  the  enactment  of  a  law  in  the  one  case  and  its  nullifica- 
tion in  the  other.  Therein  lies  the  vice,  as  it  is  claimed,  of  the  system, 
the  essential  characteristic  of  a  government  republican  in  form  being, 
It  is  said,  that  its  laws  are  made  by  delegates  or  representatives  of  the 
people,  not  by  the  people  themselves,  except  as  they  are  so  repre- 
sented. '  The  recall,  on  the  contrary,  has  no  reference  to  direct  legisla- 
tion. It  has  its  field  only  in  the  case  of  representatives  chosen  to 
make  the  laws,  to  construe  them  or  to  administer  them.  It  can  oper- 
ate only  in  a  government  which  is  republican  in  form.  It  is  coupled 
In  the  public  mind  with  the  initiative  and  referendum  only  because 
It  is  the  purpose  of  both  systems  to  secure  a  higher  degree  of  faith- 
fulness on  the  part  of  the  legislative  representatives. 

By  the  initiative  and  referendum,  the  people  undo  what  their  rep- 
resentatives have  done  amiss,  as  they  believe,  or  enact  such  measures 
as  they  have  been  remiss  in  omitting  to  sanction.  The  primary  purpose 
is  not  to  supplant  but  to  supplement  the  representative  system  that  it 
may  be  more  truly  representative.  The  incentive  to  procure  legislation 
by  corrupt  measures  is  largely  withdrawn,  it  is  argued,  when  the 
product  must  run  the  gauntlet  of  popular  approbation,  to  which  it 
may  be  subjected  by  the  referendum.  Indifference  to  the  demands 
of  the  people  in  the  matter  of  legislation,  often  enforced  by  platform 
pledges,  will  vanish,  it  is  contended,  when  the  certainty  confronts 
the  legislator  that  they  will  be  secured  anyway  through  the  initia- 
tive. By  the  recall  he  is  displaced  with  a  view  to  obviating  the 
necessity  of  a  resort  to  the  initiative  or  referendum  or  as  a  penalty 
for  compelling  It. 

However,  then,  the  system  of  direct  legislation  may  encroach  upon 
the  essential  character  of  a  republican  form  of  government,  the  recall 
is  not  amenable  at  all  to  the  strictures  of  its  critics  in  that  direction. 
It  is  sufficient  to  say,  in  passing,  that  the  Supreme  Court  of  Oregon, 
In  an  opinion  written  by  Judge  Bean,  since  appointed  United  States 
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district  judge,  in  which  all  of  his  associates  concurred,  has  held  that 
the  argument  is  unsound  and  untenable  even  as  addressed  to  the  ini- 
tiative and  referendum.  (Kidderly  v.  City  of  Portland,  74  Pac,  710.) 
It  would  be  surprising  if  any  court  did  reach  any  other  conclusion,  ixi 
view  of  the  prevalence  of  the  town-meeting  system  throughout  Kew 
England  at  the  time  of  the  adoption  of  the  Cionsticution,  a  feature 
of  the  State  government  which,  still  persisting,  has  been  extolled  as 
*'the  wisest  invention  ever  devised  by  the  work  of  man  for  the  perfect 
exercise  of  self  government  and  for  its  preservation/' 

It  apparently  did  not  occur  to  the  fathers  of  the  Constitution  that 
those  States  in  which  the  people  were  permitted  to  legislate  directly 
in  respect  to  certain  affairs,  where  the  method  of  a  pure  democracy 
constituted  a  part  of  their  system  of  government,  were,  by  reason  of 
that  fact,  ineligible  to  membership  in  the  Union.  They  were  all  ad- 
mitted, yea,  invited  to  come  in,  with  such  local  governments  as 
prevailed  among  them.  By  the  very  act  of  admitting  their  Repre- 
sentatives in  Congress  that  body  determined  that  such  existing  gov- 
ernments were  republican  in  form;  and  so  with  respect  to  the  sys- 
tems devised  by  the  people  of  the  new  States  as  they  were  severally 
taken  into  the  Union.  In  Luther  v.  Borden  (7  How.,  1)  the  Supreme 
Court  of  the  United  States  said: 


«^ 


'When  the  Senators  and  Representatives  of  a  State  are  admitted 
into  the  councils  of  the  Union,  the  authority  of  the  government  under 
which  they  are  appointed,  as  well  as  Its  republican  character,  is  recog 
nized  by  the  proper  constitutional  authority." 

'  The  extreme  to  which  the  people  of  a  State  may  go  in  forming  a 
scheme  of  local  government,  without  transgressing  the  pro- 
vision of  the  National  Constitution  which  admonishes  them  that  it 
must  be  republican  in  form,  may  be  gathered  from  the  fact,  a  cir- 
cumstance involved  in  the  case  last  above  referred  to.  that  Rhode 
Island,  unlike  the  others  of  the  original  States,  adopted  no  new  con- 
stitution, pursuant  to  the  recommendation  of  Congress  upon  the 
adoption  of  the  Declaration  of  Independence,  but  proceeded  under 
the  charter  granted  by  Charles  the  Second  In  1663,  without  such 
changes  as  were  necessary  to  adapt  it  to  their  condition  and  rights 
as  an  independent  State.  It  took  a  rebellion  to  change  the  anti- 
quated system  which  was  recognized  for  over  half  a  century,  what- 
ever its  vices  and  weakness  may  have  been,  as,  at  least,  republican 
in  form.  It  will  be  impossible  to  condemn  any  State  constitution 
as  anti-republican  if  a  parallel  can  be  found  for  the  supposed  obnoxious 
feature  in  the  constitution  of  any  one  of  the  thirteen  original  States  as 
It  existed  at  the  time  the  Federal  Government  came  into  existence. 
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So  the  United  States  Supreme  Court  said  in  Minor  v.  Happersett 
(21  Wall.,  162),  using  tbe  following  language: 

"No  particular  government  is  designated  as  republican;  neither 
is  the  exact  form  to  be  guaranteed  in  any  manner  especially  designat- 
ed. The  guaranty  necessarily  implies  a  duty  on  the  part  of  the  States 
themselves  to  provide  such  government.  All  the  States  had  govern- 
ments when  the  Constitution  was  adopted.  In  all  the  people  partici 
pated  to  some  extent  through  their  representatives  elected  in  the 
manner  especially  provided.  These  governments  the  Constitution  did 
not  change.  They  were  accepted  precisely  as  they  were,  and  it  is 
therefore  to  be  presumed  that  they  were  such  as  it  was  the  duty  of 
the  States  to  provide.  Thus  we  have  unmistakable. evidence  of  what 
^as  republican  in  form  within  the  meaning  of  that  term  as  employed 
in  the  Constitution." 

Let  this  test  be  applied  to  the  recall  as  it  affects  the  judicial 
office.  At  the  time  the  Constitution  was  adopted,  in  no  instance  was 
either  the  governor  or  any  of  the  Judges  elected  by  the  people.  The 
latter  were  uniformly  either  appointed  by  the  governor  or  elected  by 
the  legislature.  In  New  Hampshire,  Massachusetts,  Connecticut, 
Rhode  Island,  Pennsylvania,  and  South  Carolina  they  could  be  re 
moved  by  address  of  that  body,  a  majority  vote  sufficing  in  Rhode 
Island  and  Pennsylvania.  Bear  in  mind,  by  address — not  by  impeach- 
ment. While  impeachment  proceedings  contemplate  definite  charges 
and  a  trial,  neither  the  one  nor  the  other  is  requisite  in  the  case  of 
removal  by  address.  A  simple  vote  ends  the  official  career  of  the 
individual  against  whom  it  is  successfully  leveled.  This  method  of 
terminating  the  official  lifetof  the  incumbent  of  a  judicial  office  was 
borrowed  from  the  English  system,  under  which,  since  the  revolu- 
tion of  1688,  judges  have  been  and  still  are  removable  by  a  majority 
vote  of  each  house  of  Parliament.  In  Rhode  Island  the  tenure  \^as 
even  more  precarious,  a  majority  of  all  the  members  in  joint  com- 
mittee sufficing  to  accomplish  the  retirement  of  a  judge.  The  con- 
Btitiition  of  that  State,  adopted  in  1842,  superseding  the  old  colonial 
charter,  provided  that — 

"Each  judge  shall  hold  his  office  until  his  place  be  declared  va 
cant  by  a  resolution  of  the  general  assembly  to  that  effect." 

The  ancient  patent  under  which  the  colony  was  originally  gov 
emed  gave  to  the  inhabitants  "the  power  to  place  or  displace  officers 
of  justice  as  they  or  the  greater  part  of  them  shall  be  free  consent 
agree  to." 

Confessedly,  Pennsylvania  and  Rhode  Island  came  into  the  Union 
enjoying  a  "republican  form  of  government."  So  that  to  mantain 
that  a   constitution  embodying  the  recall  applicable  to   the  judicial 
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o.Tce  is  antl  republican  we  are  driven  to  the  concluBion  that  a  State 
under  whose  fundamental  law  judges  are  elected  by  a  majority  vote 
cf  the  legislature  and  are  removable  by  a  majority  vote  of  the  legis- 
lature is  republican  in  form,  while  that  State  whose  judges  are  elected 
by  the  vote  of  the  people  and  who  are  removable  by  a  majority  vote 
of  the  people  is  not.  That  phase  of  the  question  may  be  dismissed. 
The  question  is  exclusively  one  of  political  expediency. 

As  suggested  before,  it  has  never  been  seriously  contemplated  to 
make  the  recall  applicable  solely  to  judges,  as  might  be  gathered 
from  some  of  the  discussions  in  which  the  question  has  been  Involved. 
The  inquiry  presents  the  advisability  of  a  general  recall  system  and 
then  an  exception  of  judges  from  its  operation.  A  very  brief  ref- 
erence to  the  subject  in  its  general  aspect  must  suffice  here.  As  to 
all  purely  administrative  offices  the  question  is  not,  perhaps,  very 
important.  It  must  be  admitted  that  as  to  all  such  the  system  is 
ideal  except  in  the  contemplation  of*  those  who  regard  the  people  as 
fickle,  vacillating,  "unstable  as  water, '  and  likely  to  embroil  them- 
selves in  constantly  recurring  elections  by  continued  resort  to  this 
method  of  relief  from  fancied  grievances.  Such  an  argument  might 
be  quite  forcible  as  applied  to  the  people  of  San  Domingo,  Venezuela, 
or  Guatemala,  but  it  is  a  reform  to  the  adoption  of  which  the  people 
of  the  United  States  are  invited — ^not  those  of  Latin  America,  not  a 
race  of  turbulent  fanatics  such  as  crowded  the  court  of  Herod* 
nor  a  primitive  people  like  those  that  made  "unstable  Athens  heave 
her  noisy  seas." 

It  is  exceedingly  difficult  to  understand  why  it  is  good  business 
policy  in  every  great  corporation  to  retail,  when  it  can,  the  right  to 
dismiss  its  secretary,  auditor,  or  treasurer  at  will,  but  is  impolitic 
for  the  people  to  retain  the  right  to  dismiss  a  county  clerk  or  a  State 
treasurer  when  they  see  lit  to  do  so.  A  business  man  or  corporation 
is  sometimes  forced  to  enter  into  a  long  time  contract  in  order  to 
secure  or  retain  the  services  of  a  valued  servant,  but  it  is  avoided, 
for  obvious  reasons,  whenever  unnecessary.  Usually  such  contracts 
bind  both  parties.  The  public  servant,  performing  similar  services, 
has  his  employer  bound,  but  he  may  escape  the  obligations  of  his 
service,  at  any  time,  by  resigning.  As  to  the  legislative  office,  it 
affords  such  a  check  upon  a  career  of  corruption,  regrettably  not 
infrequent,  particularly  in  municipal  councils,  as  ought  to  commend 
it  generally  as  to  such.  In  this  respect  to  such  offices,  a  course 
of  conduct  extending  over  a  considerable  period  of  time  may  bring 
conviction  of  guilt  to  all  intelligent  observers  that  can  not  be  resisted, 
and  yet  evidence  sufficient  to  expel  be  entirely  unavailable. 
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And  why  should  a  member  who  has  violated  the  pledges  under 
which  he  was  elected,  repudiates  the  measures  to  secure  the  passage 
of  which  he  was  delegated,  and  outrages  by  his  votes  the  convictions 
of  his  constituents  on  great  public  questions,  continue,  against  their 
^vlll,  as  their  alleged  representative?  In  a  neighboring  State  a  mem- 
ber was  lately  elected  to  the  higher  branch  of  the  legislature  for  a 
term  of  four  years  at  an  election  at  which  the  choice  of  a  United 
States  Senator  was  the  paramount,  not  to  say  absorbing,  question 
-before  the  voters.  He  was  returned  largely  because  of  his  profes- 
sions of  allegiance  to  the  popular  candidate  for  that  office,  to  whose 
cause  he  publicly  and  privately  declared  himself  devoted.  He  voted 
for  the  local  favorite  for  ten  days  of  thereabout,  and  then  deserted 
to  become  the  leader  of  the  forces  of  his  antagonist,  a  man  of  great 
'wealth  who  had  the  support  of  a  giant  corporation,  believed  to  be 
the  master  of  the  political  destines  of  the  State,  for  whose  legislative 
program  the  recreant  member  voted  with  striking  consistence.  He 
was  overwhelmed  with  remonstrances  from  his  constituents,  and 
tbough  they  did  not  afTect  his  course,  he  confided  to  some  of  hU 
friends  that  he  was  opposed  to  the  recall  because  if  it  prevailed  he 
would  be  one  of  its  first  victims. 

If  it  should  be  regarded  as  wise  to  punish  the  error  of  Judgment 
on  the  paft  of  the  people  of  his  county  in  electing  him,  by  denying 
to  them  the  right  of  recall,  why  should  the  interests  of  the  rest  of 
the  people  of  the  State  be  imperiled  by  his  retention? 

What  ground  is  there  for  making  any  distinction  in  reference 
to  those  public  servants  upon  whom  devolve  the  Judicial  function^? 
The  expression  ''public  servants"  is  used  advisedly  in  cdnnection  with 
Judges,  upon  the  authority  of  the  Supreme  Court  of  the  United  States, 
which  said,  in  Luther  v.  Borden: 

''Judges  *  *  *  must  enforce  such  (Constitution)  as  the  people 
themselves,  whose  Judicial  servants  they  are,  have  been  pleased  to 
put  into  operation." 

It  is  the  theory  of  our  Government  that  the  whole  body  of  the  sov- 
ereign people,  as  though  they  were  one  sovereign,  desire  that  Justice 
should  be  administered  and  lawlessness  punished.  They  employ 
and  depute  Judges  to  perform  the  work  for  them.  It  is  a  speculation 
quite  in  keeping  with  the  sacred  character  of  the  Judicial  office 
that  regards  the  occupant  of  it,  in  a  special  manner,  as  tue  minister 
of  divine  Justice,  dispensing  to  each,  with  such  feeble  light  as  finite 
intelligence  and  Judgment  may,  such  measure  as  may  be  his  due. 

If  we  were  to  conceive  his  appointment  to  come  from  the  Infinite 
Wisdom,  we  must  likewise  conceive  that  the  recall  awaits  his  first 
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lapse  from  rectitude.  An  error  In  Judgment  would  be  overlooked, 
not  attributable  to  sloth  or  persistence  in  vices  that  cloud  the  reason. 
The  decay  of  the  faculties  from  advancing  age  or  illness  would  call 
it  into  immediate  action.  The  upright  Judge  would  have  no  occasion 
to  fear  its  exercise  until  it  would  be  merciful  to  employ  it.  Theo- 
retically it  is  ideal,  particularly  in  the  case  of  Judical  officers,  if 
we  assume  that  the  majority  of  the  people  have  the  intelligence  and 
virtue  to  use  it  aright.  At  the  time  the  experiment  in  self-government 
was  first  tried  on  this  continent,  they  were  not  considered  as  pos 
sessing  either  in  sufficient  degree  to  make  a  wise  choice  of  Judges 
possible  or  likely  by  popular  vote,  and  accordingly,  as  stated,  in  not 
one  of  the  thirteen  original  States,  at  the  time  of  the  adoption  of  the 
Federal  Constitution,  were  Judges  elected  by  the  people. 

Now,  in  thirty  four  of  the  forty  eight  States  the  Judges  are  chosen 
by  popular  election.  These  include  Georgia,  which  went  to  the  elective 
system  in  1798,  the  imperial  State  of  New  York,  which  followed  in  1S46, 
and  North  Carolina,  which  adopted  the  popular  method  recently.  Tho 
overwhelming  sentiment  of  the  people  of  the  United  States  is  that 
the  people  of  the  States,  respectively,  are  competent  to  choose  their 
Judges;  and  the  experience  of  a  century  has  fully  Justified  that  con- 
fidence. Irving  Browne,  in  a  review  of  the  New  York  Court  of  Ap- 
peals, published  in  the  Green  Bag  in  1890,  said: 

"I  have  given  the  names  of  more  than  one  hundred  Judges,  with 
particulars  of  many  of  them,  nearly  all  of  whom  were  "first  nominated 
by  the  people.  I  believe  that  under  a  system  of  appointment  by  the  gov- 
ernor this  test  would  not  have  been  equaled  in  merit  and  distinction, 
and  I  point  to  it  as  a  standing  refutation  of  the  argument  that  tbe 
people  are  not  fit  to  name  their  Judges." 

The  Federal  system  of  appointment  for  life,  as  distinguished  froai 
the  State  system  of  election  for  limited  terms,  is  commended  in  many 
Quarters  as  immeasurably  the  superior.  However  it  may  be  in  other 
parts  of  the  country,  it  is  observed  that  in  our  section,  at  least,  the 
Federal  Judges  are  selected  very  largely  from  those  whose  talents 
were  discerned  by  the  people,  and  who  had  by  them  been  elected 
to  high  Judicial  position.  Vandevanter  in  Wyoming,  Field,  Sawyer, 
Ross,  and  De  Haven  in  California,  Bean  and  Wolverton  in  Oregon, 
Hawley  in  Nevada,  Hunt  in  Montana,  and  Rudkin  in  Washington, 
are  of  this  class.  There  is  not  an  argument  that  has  ever  been  ad 
vanced  against  the  recall  of  judges  that  is  not  equally  forceful  when 
applied  to  the  election  of  Judges  by  the  people  in  the  first  instance. 

The  main  contention,  about  which  the  argument  invariably  pro- 
ceeds, is  that  the  recall  would  rob  or  tend  to  rob  the  Judge  of  his 
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independence,  Impelling  him  constantly,  in  his  official  acts,  to  court 
the  favor  of  the  people  by  consulting  their  hopes  concerning  litiga- 
tion before  him  and  conforming  his  judgments  to  the  desires  of  the 
majority.  That  is  exactly  the  line  of  argument  that  has  been  vainly 
pursued  for  over  a  century  to  stem  the  tide  of  democracy,  as  it  involves 
the  Judicial  office.  Leonard  Jones,  in  the  course  of  some  comments 
in  the  American  Law  Review,  in  disparagement  of  the  idea  expressed 
by  Mr.  Browne,  above  quoted,  said: 

"The  worst  thing,  however,  about  the  elective  system  is  not  the 
fact  that  it  affords  unworthy  men  the  chance  to  obtain  judicial  office 
by  purchase  or  other  corrupt  practices,  but  that  it  necessarily  to  a 
greater  or  less  extent  destroys  the  independence  of  the  judges." 

"What  chance,"  he  adds,  ''is  there  that  a  judge  who  is  shortly  to 
seek  a  re-election  by  the  people  will  uphold  the  law  and  justice  In  a 
case  where  the  popular  clamor  is  against  law  and  justice?" 

What  chance,  indeed,  unless  he  be  a  man  and  not  a  catiff!  With 
that  kind  of  a  judge  the  argument  has  added  force  as  it  is  directed 
against  the  elective  system,  because  that  kind  of  a  judge  is  likely  to 
solace  himself  with  the  reflection  that  so  far  as  th'e  recall  is  concerned 
it  may  not  be  invoked  against  him  anyway,  while  if  his  term  is  expir- 
ing and  he  seeks  re-election,  he  is  up  against  it  to  a  certainty.  Moral 
courage  is  a  quality  cardinal  in  character  in  a  judge.  He  is  called 
upon  to  exercise  it  in  the  daily  discharge  of  his  duties.  He  is  fortunate, 
indeed,  if  he  is  not  obliged  repeatedly,  in  his  official  career^  to  brave 
the  enmity  of  powerful  interests  whose  activity  is  more  to  be  feared 
than  an  outburst  of  passion  upon  the  part  of  a  community  or  State 
against  an  upright  public  official  who  faithfully  discharges  his  duty  as 
he  see  it. 

Even  a  Federal  Judge,  unless  he  be  free  from  every  honorable 
ambition,  or  has  reached  the  topmost  round,  is  not  exempt  from  these 
trials,  as  the  testimony  of  Judge  Purdy  before  the  ^ugar  Trust  inves- 
tigation committee  would  seem  to  indicate. 

It  would  be  futile  to  attempt  to  devise  a  system  that  would  sus- 
tain the  spineless  creature  Mr.  Jones  assumes,  very  mistakenly,  evoiy 
Judge  to  be.  His  pusillanimity  is  inveterate,  and  it  would  be  wiser  to 
trust  to  the  people's  finding  him  out.  Pilate  got  his  place  by  appoint- 
ment  and  was  in  no  way  dependent  upon  the  suffrages  of  the  Jews  to 
keep  it.  The  desirability  of  independence  in  the  Judiciary  all  will 
concede,  and  obviously  no  unnecessary  test,  in  addition  to  those 
inherent  in  the  office,  ought  to  confront  the  judge,  lest  there  be  found 
those  whose  moral  stamina,  sufficiently  vigorous  under  other  condi- 
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tions,  would  be  found  unequal  to  it.  I  am  constrained  to  oelxeved 
that  in  respect  to  litigated  controversies  In  which  the  people  at  large 
take  a  decided  interest,  particularly  those  which  give  rise  to  or  excite 
a  class  feeling,  or  are  believed  to  have  a  political  aspect,  the  evil  is 
more  likely  to  be  that  the  side  whose  expectations  are  disappointed 
will  assign  the  candidacy  of  the  Judge  for  reelection  in  explanation 
of  the  result,  if  he  is  a  candidate,  rather  than  that  the  outcome  is 
likely  to  be  influenced  by  any  such  consideration. 

If  the  contest  is  between  some  wealthy  and  powerful  litigants  en 
the  one  side  and  someone  supposed  to  represent  or  whose  cause 
evokes  the  sympathy  of  the  so  called  laboring  class  on  the  other,  the 
unfortunate  Judge  assumes  the  risk  of  encountering  the  accusation  of 
the  hasty  and  unthinking  among  the  multitude  that  he  is  owned  by 
the  "interests"  and  looks  to  them  to  renominate  or  re-elect  him;  or 
on*  the  other  hand,  that  he  is  a  truckling  demagogue,  bidding  for  the 
votes  of  the  mob.  As  a  general  rule,  subject  to  very  rare  exceptions, 
the  general  body  of  the  people  harbor  no  such  sentiment  and  listen 
incredulously  to  the  imputations  made  as  the  vaporings  of  an  unsuc- 
cessful suitor.  But  let  any  such  conviction  obtain  general  lodgment 
in  the  minds  of  men  and  a  situation  arises  that  is  not  only  to  be 
deplored,  but  which  calls  for  action,  for  at  the  very  foundation  of 
orderly  government  must  be  found  the  highest  confidence  in  the 
administration  of  justice  In  the  courts.  Undermine  that  and  the 
whole  edifice  of  representative  government  totters,  and  there  remains 
no  alternative  but  resort  to  a  government  of  force. 

Herein  lies,  in  my  Judgment,  the  weakness  of  the  Federal  ju- 
diciary. The  judge  is  believed  to  be  utterly  independent  of  the  people. 
He  does  not  owe  his  appointment  to  them,  nor  does  he  look  to  them 
for  advancement.  No  reason  can  ordinarily  be  conceived  why  he 
should  incline  his  judgments  to  their  supposed  will  in  any  case,  and  he 
is  accordingly  exempt  from  any  suspicion  in  that  direction.  If  he 
decides  a  case  in  such  a  way  as  to  meet  popular  approval,  the  incident 
is  regarded  as  the  natural  result  of  the  equities  of  the  case,  and  is 
speedily  forgotten.  But  when  the  case  turns  in  the  other  direction, 
the  opportunity  to  attribute  to  sinister  influences  its  outcome  is  by 
no  means  wanting.  Setting  aside  the  idea  of  corruption  in  its  grader 
form,  or  in  its  milder  manifestations,  as  disclosed  in  the  Swayne  im- 
peachment proceedings,  it  would  be  idle  to  attempt  to  disabuse  the 
publin  mind,  in  this  day,  of  the  notion  that  the  great  interests,  insid- 
iously, perhaps,  but  none  the  less  effectively,  exercise  a  potent  in- 
fluence in  the  selection  of  Federal  judges. 

While  this  believe  prevails,  a  suspicion  affecting  his  predilection  is 
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easily  engendered  by  a  course  of  deciBions,  whether  right  or  wrong, 
by  a  Federal  judge,  avoring  such  interests.  The  social  aspect  16 
not  an  ninimportant  one.  By  the  method  of  his  selection  and  the 
character  of  his  duties  he  is  apart  from  the  general  mass  of  men,  who 
naturally  assign  as  his  associates  and  confidants  the  more  opulent 
and  influential,  whose  prejudices  he  imbibes  and  whose  views  he  the 
more  readily  adopts.  These  are  some  of  the  considerations  which 
have  given  rise  to  the  belief,  prevalent  in  some  quarters,  that  the 
Federal  courts  are  a  haven  for  the  big  corporations  that  are  more  or 
less    inclined  to  rapacity. 

The  Federal  system  certainly  secures,  in  the  very  highest  degiee 
possible,  the  independence  of  the  judges — that  is,  it  makes  them 
independent  of  the  people.  The  system  can  not  be  regarded  as  per- 
fect, however,  if  the  national  courts  fail  to  win  and  maintain  the  con- 
fidence of  the  great  mass  of  citizens — unless  the  people  feel  that  those 
courts  are  theirs,  the  Judges  thereof  their  judges,  doing  their  work. 
One  distinguishing  merit  of  the  recall  as  applied  to  judges  is  that  it 
operates  to  permit  the  restoration  of  public  confidence  in  the  court 
presided  over  by  a  judge  against  whom  it  was  invoked.  Why  should 
a  Jadge,  guilty  of  habitual  intoxication,  for  instance,  be  permitted 
to  continue  in  office,  passing  upon  grave  questions  affecting  the  lives, 
liberties,  and  fortunes  of  citizens,  until  his  term  expires  or  he  is 
removed  by  the  slow  and  uncertain  process  of  impeachment?  A  day 
Is  too  long  for  him  to  sit  bringing  to  the  duties  before  h:m  a  mind  inert 
or  befuddled  from  drink. 

The  Supreme  Court  of  my  State  granted  a  new  trial  in  Finlen  v. 
Heinze  (2S  Mont.,  548),  because  the  undisputed  evlcence  showed 
tliat  the  judge  who  tried  the  case,  while  hearing  it,  being  more  or 
less  steeped  in  liquor,  trafficked  through  a  lewd  adventuress  with 
one  of  the  parties  to  the  action.  Some  chapters  from  the  recent 
judicial  history  of  this  State  might  serve  as  well  to  illustrate  the 
utility  of  a  system  through  which  could  be  secured  the  prompt  elim- 
ination of  a  judge  whose  conduct  was  such  as  to  excite  deserved 
public  reprobation.  Had  not  the  erring  justice  who  fled  before  the 
wrath  of  this  association,  kindled  at  the  disclosure  of  his  intrusting 
to  counsel  for  one  of  the  parties  in  a  suit  before  him,  a  corporation 
of  sreat  wealth,  the  preparation  of  the  opinion  of  the  court,  voluntarily 
relinquished  his  seat,  the  people  of  WuRhington  would  have  had 
abundant  cause  to  be  thankful  had  they  been  able  to  retire  him 
under    a    recall. 

Independence  in  the  judiciary  is  undoubtedly  a  quality  much  to  be 
desired.     But  we  may  pay  too  high  a  price  to  secure  it.     Undoubtedly 
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we  do  when  we  keep  on  the  bench  the  obviously  unworthy  and  unfit 
Judge  lest  that  class,  small,  as  I  insist,  at  best,  in  whom  fear jof  their 
political  future  is  the  ruling  passion,  might  be  swerved  from  the  paca 
of  right.  Independence  is  not  a  character  essential  alone  m  ihc 
Judicial  servant  of  the  people,  as  might  be  imagined  from  the  discus- 
sion of  the  subject  before  us.  All  public  officers  are  required  to  ex- 
ercise it  in  varying  degree  in  the  proper  discharge  of  their  duties. 
The  governor  of  the  State,  the  President,  is  supposed  to  be  equally 
deaf  to  what  is  called  "popular  clamor."  They  enforce  the  law  against 
rich  and  poor  alike,  high  and  low.  It  was  this  quality  which  en- 
deared Andrew  Jackson  to  the  American  people  and  gave  to  Theodore 
Roosevelt  a  popularity  perhaps  no  less  widespread.  A  prosecuting 
attorney  will  find  daily  exercise  for  the  same  virtue.  It  made  Folk 
and  Hughes  national  charactens. 

And  yet  I  can  not  think  of  an  officer  against  whom  the  recall 
might  be  more  appropriately  invoked  than  a  recreant  prosecutor  who 
pursues  the  outcast  and  winks  at  the  crimes  of  the  high  and  mighty. 
He  might,  of  course,  be  deterred  by  selfish  political  motives  from 
proceeding  against  lawless  stikers  who  shed  innocent  blood  or  wreck 
property,  but  I  should  rather  fear  his  being  appalled  by  some  fran- 
chise grabbing  plunderbund  or  domineering  industrial  corporation  that 
finds  gain  in  operating  in  violation  of  law.  The  youth  of  this  State 
are  being  taught  by  Prof.  Smith,  holding  the  chair  of  political 
science  In  its  rising  university,  that  the  "independenc  of  public 
officials  which  our  forefathers  were  so  anxious  to  secure  has  been 
found  to  be  a  fruitful  source  of  corruption."  "A  realization  of  this 
fact,"  he  says,  "has  been  responsible  for  the  introduction  of  the 
recall  system  under  which  the  people  enforce  official  responsibility 
through  their  power  to  remove  by  a 'vote  of  lack  of  confidence.' 


ft 


Our  political  forefathers  were  wise  men,  patriotic  men.  Amidst 
the  wreck  of  the  old  order,  involving  social  relations  as  well  as  politi- 
cal institutions,  they  studied  to  excellent  purpose  the  history  of  gov- 
ernment and  the  contributions  to  literature  of  those  who  had  exam- 
ined into  its  philosophy.  They  confessed  their  first  attempt  at  or- 
ganizing a  national  system  a  failure.  The  various  State  constitutions 
they  hurriedly  threw  together,  as  a  rule,  speedily  gave  place  to  more 
carefully  planned  and  consistent  systems.     A  review  of  these  early 

charters  would  reveal  not  a  few  notions  concerning  the  proper  pro- 
vince of  government  now  universally  discarded,  some  of  them  abhor- 
rent to  the  general  sense  of  our  age. 

But  one  thing  among  many  in  the  science  of  government  which 
they  did  learn  and  know  is  that  all  power  is  liable  to  be  abused  and 
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tlat  there  is  a  fatal  tendency  in  most  men  in  whom  it  is  invested  to 
use  it  tyrannically.  They  recognized  that  there  was  reposed  in  judges 
a  vast  power  and  that  in  the  nature  of  things  it  must  be  exercised 
\\ithout  fear  of  personal  responsibility,  as  in  the  case  of  administra- 
tive or  executive  officers  who  are  required  to  answer  for  any  abuse 
of  the  power  with  which  they  might  be  charged.  They  had  in  mind 
tne  career  of  Jeffreys  and  the  provisions  made  by  the  Englisa 
people  in  the  act  of  settlement  against  the  recurrence  of  such  a  type 
on  the  bench,  whereby  Judges  were  removable  by  the  vote  of  the 
L^rds  and  Commons. 

According,  in  the  case  of  nine  of  the  thirteen  States,  as  their  gov- 
ernment was  admistered  at  the  time  of  the  adoption  of  the  Federal 
Constitution,  judges  were  made  removable  by  address,  special  pro- 
vision being  made  for  the  case  of  that  class  of  officials,  usually  in 
addition  to  a  general  provision  for  the  impeachment  of  all  officerb. 
As  a  general  rule,  a  two-thirds  vote  was  necessary,  but  in  Rhode  Isl- 
and and  Pennsylvania  a*  majority,  as  heretofore  stated,  sufficed.  The 
two  methods  of  removal  were  provided  because  impeachment  was 
available  only  in  the  case  of  a  culpable  violation  of  law.  High  crimes 
and  misdemeanors  only  warrant  impeachment  under  the  Federal  Con- 
stitution. Besides,  impeachment  implies  a  formal  accusation,  a  trial 
and  proof. 

The  evidence  may  be  hard  to  get,  the  offense  not  grave  enough 
to  be  a  crime  and  yet  serious  enough  to  condemn  a  judge  at  the  bar 
of  Intelligent  public  opinion.  It  is  a  trite  saying  that  a  virtuous,  law- 
abiding  man  does  not  becom  ea  criminal  in  a  day — that  character  is 
a  growth  and  the  loss  of  it  a  decay. 

As  Wendell  Phillips  put  it,  "A  man  may  be  unfit  to  be  a  judge 
long  before  he  is  fit  for  the  State  prison."  Thereby  hangs  an  inter- 
esting tale.  Massachusetts  had  from  the  beginning  the  dual  method 
of  removing  judges,  by  Impeachment  and  by  address.  It  was  in  the 
very  heat  of  the  abolition  movement  that  one  Edward  Greely  Loring 
lield,  at  Boston,  at  one  and  the  same  time,  the  office  of  probate  judge. 
under  the  authority  of  the  State,  and  the  office  of  United  States  com 
missioner.  By  virtue  of  the  last-named  office,  acting  under  the  pro- 
visions of  the  fugitive-slave  law,  he  had  been  instrumental  in  returning 
to  his  owner  a  runaway  slave,  the  attending  circumstances  being  ex- 
asperating to  the  people.  A  monster  petition  was  presented  to  the 
legislature  to  remove  him. 

The  great  orator  spoke  for  the  petitioners  and  demonstrated  to  a 
certainty  that  the  legislature  had  the  power  to  remove  Judge  Loring, 
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though  be  had  committed  no  crime,  without  hearing  any  testimony 
and  without  giving  him  any  notice  of  the  proceedings.  He  made  clear 
how  tenaciously  the  people  of  Massachusetts  had  clung  to  the  power 
to  wbic^  he  appealed,  since  the  Revolution.  He  told  of  the  effort  lo 
amend  the  provision  of  their  constitution  in  question  in  the  famous 
constitutional  convention  of  1820,  among  the  members  of  which  were 
Justice  Story,  Chief  Justice  Shaw,  Daniel  Webster,  and  many  other 
brilliant  men.  A  majority  of  the  members  of  the  legislature  eleoted 
sufficing  to  remove  a  Judge  under  the  constitution,  it  was  proposed 
by  a  committee,  of  which  Judge  Story  was  chairman,  to  increase  the 
number  of  votes  requisite  to  two-thirds,  the  report  insisting  that  the 
existing  provision  tended  to  Impair  the  independence  of  the  Judges. 

Webster  asserted  that  proceeding  without  notice  was  against 
natural  right.  The  subject  was  debated  with  profound  ability  by  many 
of  the  great  lawyers  present,  but  none  disputed  the  unlimited  power 
of  the  legislature,  or  offered  a  suggestion  that  the  feature  in  question 
be  expunged.  The  convention  voted  down  the  amendment  proposed,  but 
submitted  to  tbe  people  an  amendment  providing  for  notice,  which  they 
rejected.  And  so  this  provision  of  the  constitution  of  1780  remains 
unchanged  to  this  day.    It  reads  as  follows: 

"All  Judicial  officers  duly  appointed,  commissioned,  and  sworn, 
shall  hold  their  offices  during  good  behavior,  excepting  such  con- 
cerning whom  there  is  a  different  provision  made  in  the  constitution, 
provided,  nevertheless,  the  governor,  with  consent  of  the  council, 
may  remove  them  upon  the  address  of  both  houses  of  the  legisla- 
ture." 

Notwithstanding  the  requirement  of  participation  of  the  governor 
and  council  in  the  formal  act  of  removal,  both  Story  and  Shaw  de- 
clared that  Judges  in  Massachusetts  held  their  offices  at  the  will  of 
the  majority  of  the  legislature,  and  so  it  appeared  in  Loring's  case. 
For  the  legislature,  having  voted  the  address  for  his  removal,  and  the 
governor  neglecting  to  act,  another  governor  was  promptly  chosen 
who  did  remove  him. 

The  considerations  actuating  the  people  of  Massachusetts  in  in> 
corporating  this  provision  In  their  constitution  for  the  summary  re- 
n^oval  of  J'idges  have  been  regarded  as  persuasive  by  those  of  fiftet^n 
other  States,  namely.  North  Dakota,  South  Dakota,  California,  Kan- 
sas, Mississippi,  North  Carolina,  Nevada,  Ohio,  Rhode  Island.  South 
Carolina  Virginia,  Washington,  Wisconsin,  West  Virginia,  Utah,  and 
Illinois,  though  in  most  a  two-thirds  vote  is  necessary  and  notice  to 
f^G  J  'dge  attacked  is  essential.     In  New  York,  Judges  are  removaole 
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on  recommendation  of  the  governor,  by  vote  of  two-thirds  of  the  sen- 
ate. 

The  conviction  seems  to  be  quite  general  that  the  people  should 
have  some  means  other  than  impeachment  to  rid  themselves  of  an 
unfit  judge.  The  futility  of  resort  to  that  method  was  demonstrated 
years  ago.  It  has  never  been  resorted  to  in  England  since  the  failure 
of  the  Hastings  trial.  Political  considerations  are  likely  to  be  para- 
mount or,  at  least,  are  apt  to  exercise  a  decided  influence  in  the  de- 
liberations of  legislative  bodies.  Th'e  members  are  not  required  to 
be  trained  lawyers  nor  Judges  skilled  in  the  analysis  of  evidence.  An 
abortive  effort  was  made  to  impeach  the  Montana  Judge  whose  evil 
reputation  is  perpetuated  after  his  death  by  the  report  of  the  case 
above  referred  to. 

In  1902,  Judge  Samuel  Chase,  an  Associate  Justice  of  the  Supreme 
Court  of  the  United  States,  was  tried  by  the  Senate  and  acquitted, 
though  Schouler  says:  "He  had  made  himself  odious  by  his  harsh  be- 
havior and  irascible,  overbearing  manner.  He  went  rampant  on  his 
spring  assize,  trying  the  important  ofTenses  committed  within  his  cir- 
cuit more  like  a  frocked  politician  who  seeks  revenge  than  the  minister 
of  law  and  Justice.  He  ranted  before  the  grand  Juries  as  though  iu 
a   mass  meeting.'* 

The  heated  political  atmosphere,  the  clumsiness  of  the  manage- 
ment of  the  case,  and  the  patriotic  public  services  of  the  accused 
are  assigned  as  reasons  for  the  result.  In  the  Swayne  case  the  de- 
fendant admitted  that  *a  railroad  being  in  the  hands  of  a  receiver 
appointed  by  his  court,  he  traveled,  without  expense  to  himself,  in  a 
private  car  belonging  to  the  company,  from  the  State  of  Deleware  to 
Florida  and  from  there  to  the  Pacific  coast  and  return,  the  connect- 
ing lines  generously  handling  the  car  gratuitously.  Yet  he  was  ac- 
quitted. 

The  wisdom  of  some  provision  for  the  removal  of  Judges  other 
than  by  impeachment  being  conceded,  the  question  arises,  Where  shall 
It  be  lodged;  with  the  people  direct  or  with  the  legislature?  Arguing 
in  favor  of  his  resolution  to  amend  the  Massachusetts  constitution  on 
the  occasion  mentioned,  Justice  Story  said  the  Judge  in  that  State — 
**doeB  not  hold  his  office  by  the  tenure  of  good  behavior,  but  at  the 
'veill  of  a  majority  of  the  legislature,  and  they  are  not  bound  to  assign 
any  reason  for  the  exercise  of  their  power.  This  is  the  provision  of 
the  constitution,  and  it  is  only  guarded  by  the  good  sense  of  the 
people." 

He  had  no  fear,  h^  added,  of  the  voice  of  the  people  when  he 
could  get  their  deliberate  voice;  but  he  did  fear  the  legislature. 
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"A  powerful  individual  who  has  a  cause  In  court  which  he  is  un- 
willing to  trust  to  an  upright  Judge  may,  if  he  have  influence  enough 
to  excite  a  momentary  prejudice  and  command  a  majority  of  the  leg- 
islature, obtain  his  removal." 

Prescient  man!  Out  of  the  profundity  of  his  wisdom  and  learning 
he  saw  as  through  a  glass,  darkly,  the  Illinois  Legislature  with  its 
•jack  pot"  a  hoary  tradition.  •  "I  have  no  fear  of  the  voice  of  the 
people."  And  no  other  honest  and  upright  Judge  need  fear  that  voice. 
It  is  idle  to  talk  about  the  Judge  being  called  upon  to  take  the  hust- 
ings to  defend  his  decisions.  If  he  can  successfully  defend,  his  char 
acter  and  his  conduct,  his  decisions  will  take  care  of  themselves.  The 
people  will  not  require  that  he  be  right  in  his  opinions,  but  that  he 
be  honest  and  decent  in  his  life. 

It  might  be  said  that  there  is  more  occasion  for  a  recall  provisiuu 
in  Massachusetts,  where  the  Judges  hold  during  good  behavior,  than 
in  Jurisdictions  where  the  tenure  is  for  a  limited  time.  But  the  tend- 
ency is  to  protract  the  terms  of  Judges,  particularly  of  the  higher 
courts.  In  New  York,  the  Justices  of  the  court  of  appeals  are  elected 
for  fourteen  years;  in  Pennsylvania  the  term  for  the  corresponding  of- 
fice is  twenty-one  years;  in  Montana  six.  The  shortest  of  theiie  terms 
is  a  long  time  to  tolerate  a  Judge  who  needs  removing.  The  decrepi- 
tude of  age  may  come  upon  him  unexpectedly  early  in  life.  Illness 
may  overtake  him  and  even  render  him  unappreciative  of  his  own 
infirmity.  A  Massachusetts  Judge  was  removed  for  such  a  cause.  With 
the  recall  it  is  comparatively  unimportant  how  long  the  term  is. 

One  of  the  grounds  of  complaint  against  the  elective  system  is  the 
brevity,  as  a  rule,  of  the  terms,  in  consequence  of  which  it  is  claimed 
the  bencli  has  no  attraction  to  the  best  talent  at  the  bar.  The  term 
could  ordinarily  be  safely  lengthened  with  a  recall  provision.  In 
Oregon  it  is  proposed  to  extend  the  term  of  members  of  the  legislature 
to  six  years,  but  make  them  subject  to  recall  at  any  time.  Its  most 
ardent  advocates  admit  that  it  will  be  a  long  time  until  the  recall 
enters  the  field  of  the  national  organization,  but  if  any  State  is  dis- 
posed to  try  the  experiment,  it  is  with  confidence  asserted  that,  upon 
reflection,  no  reason  will  appear  why  Judges  should  be  excepted  from 
its  operation. 
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The  Ownership  of  Property  in  The  United 

States  by  The  Federal  Government— 

Whether  as  Proprietor  or 

Sovereign 

Hon.  Russell  L.  Dunn,  San  Francisco,  Cal. 

The  ownership  and  Jurisdiction  of  property  hy  the  United  States 
preceded  in  point  of  time  the  eBtablishment  of  the  Federal  Govern 
ment  under  the  ConBtltution.  Soon  after  the  Declaration  of  Independ- 
ence in  1776,  the  question  of  the  ownership  of  the  unappropriated  form- 
er crown  lands  in  the  settled  territory  of  the  States,  and  of  the  vast 
areas  of  unoccupied  western  lands  beyond  the  settled  territory  and 
extending  to  the  Mississippi  River,  became  a  very  important  political 
issue  between  the  new  States. 

Six  of  the  States,  New  Hampshire,  Rhode  Island,  New  Jersey^ 
Pennsylvania,  Delaware  and  Maryland  had  well  defined  limits  of  ter- 
ritory. These  States  all  contained  either  unoccupied  former  crown 
lands  or  else  contained  unoccupied  proprietary  lands,  to  the  title  and 
Jurisdicticn  of  which  they  had  succeeded.  The  Treaty  with  Great 
Britain  at  the  close  of  the  war  confirmed  the  title  to  the  former  crown 
lands,  and  Pennsylvania,  several  years  after  the  treaty  was  ratified, 
paid  the  Penn  heirs  for  their  proprietary  claim. 

Connecticut,  bounded  by  New  York,  Massachusetts  and  Rhode 
Island,  had  no  unoccupied  former  crown  land  within  these  boundaries, 
but  had  extensive  claims,  based  on  its  original  Colonial  Charter,  to 
what  were  known  at  that  time  as  the  Wyoming  lands  in  the  territory 
claimed  by  Pennsylvania,  and  to  unoccupied  land  extending  west  from 
the  northern  end  of  the  western  boundary  of  Pennsylvania  to  the 
Mississippi  River. 

The  other  six  States,  Massachusetts,  New  York,  Virginia,  North 
Carolina,  South  Carolina  and  Georgia,  in  addition  to  considerable  areas 
.of  unoccupied  former  crown  lands  and  Colonial  Proprietary  lands,  had 
claims,  based  on  their  original  Colonial  Charters  and  grants,  to  un- 
occupied western  lands.  These  claims  covered  the  entire  unoccupied 
territory  and  were  very  conflicting  through  overlapping  boundaries. 

The  smaller  States,  those  having  no  claims  to  western  land,  were 
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Inclined  to  hold  that  the  unoccupied  western  lands  should  not  belong^ 
to  the  States  claiming  them  by  virtue  of  their  Charters  as  (Clonics, 
but  to  the  United  States  by  conquest.  They  desired  that  the  western 
lands  should  be  common  property  of  all  of  the  States  through  own 
ership  by  the  United  States.  It  was,  however,  rather  the  proprietary 
ownership  which  they  desired  for  the  United  States  than  the  Judrls 
diction.  The  stronger  incentive  suggesting  their  proposals  was  com- 
mercial rather  than  political.  They  wanted  the  United  States  to  have 
the  cash  proceeds  from  disposal  of  the  land  primarily,  and  were  less 
insistant  that  the  United  States  should  take  the  Jurisdiction.  The 
smaller  States  also  were  apprehensive  of  future  injury  to  their  inter- 
ests from  the  overwhelming  preponderance  of  financial  and  political 
power  which  they  believed  would  be  gained  by  the  States  of  greater 
territorial  extent,  when  the  vast  areas  of  western  land  which  they 
claimed  became  settled  and  developed.  The  propositions  presented 
by  the  smaller  States  were  not  accepted  by  the  larger  States.  They 
declined  to  make  a  cession  of  their  crown  lands  retaining  the  Juris- 
diction, nor  would  they  consent  that  any  State  should  be  deprived  of 
territory  for  the  benefit  of  the  United  States. 

Out  of  these  conditions,  the  fears  of  the  smaller  States  that  the 
larger  States  would,  through  their  land  possessions,  gain  too  much 
political  and  financial  power,  and  the  difficulty  of  satisfactorily  set- 
tling the  conflicting  claims  of  the  larger  States  to  the  unoccupied  west 
em  land,  came  the  compromise,  accepted  by  all  of  the  States,  which 
gave  the  United  States  the  proprietary  ownership  and  Jurisdiction  of 
the  western  lands  before  the  ratification  of  the  Constitution  created 
our  present  Federal  Government.  The  compromise  recognized  the 
proprietary  ownership  and  Jurisdiction  of  the  original  States  to  their 
respective  claims  of  western  lands,  but  provided  that  the  States  should 
cede  both  title  and  Jurisdiction  of  these  lands  to  the  United  States 
for  the  common  good  of  all  of  the  States.  All  of  the  seven  States 
having  claims  to  western  lands  made  the  cessions  as  was  agreed. 
New  York  making  the  first  cession  in  1781,  and  Virginia  making  the 
second  cession  in  1784,  the  United  States  became  the  proprietary 
owner  and  sovereign  of  all  the  land  north  of  the  Ohio  River  and  west 
of  Pennsylvania,  without  there  being  any  provision  in  the  Articles 
of  Federation  of  the  States  for  the  acceptance  of  the  deeds  of  cession. 

The  land  question  seems  to  have  been  the  first  of  the  great  In- 
ternal political  questions  of  the  United  States  to  reach  a  temporary 
settlement  by  the  adoption  of  a  definite  common  policy  by  the  States. 
Also,  it  seems  probable,  that  the  settlement  of  this  land  question  by 
vesting  in  the  United  States  title  and  Jurisdiction  to  the  vast  area  of 
western  lands,  contributed  materially  to  bring  about  the  acceptance 
of  the  Constitution  by  the  several  States. 
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At  the  time  of  the  settlement  of  this  land  question,  there  does  not 
appear  to  have  been  any  uncertainty  as  to  the  nature  of  the  property 
ownership  to  which  the  United  States  had  succeeded.  The  property 
was  unoccupied  land.  The  distinction  between  the  proprietary  owner- 
ship of  the  soil  and  jurisdiction  over  it  as  sovereign  territory  was 
sharply  defined. 

New  York  and  Massachusetts  settled  between  themselves,  out- 
side of  a  special  court  of  land  claims  which  the  Articles  of  Confed- 
eration of  the  States  had  provided,  a  disputed  claim  to  a  tract  of  land 
which  by  the  settlement  became  a  part  of  western  New  York.  In  the 
settlement,  Massachusetts,  a  sovereign  State,  took  the  proprietorship 
of  the  soil,  and  New  York,  a  sovereign  State,  took  the  territorial  Jur- 
isdiction. Massachusetts,  who  had  claimed  the  territory  both  as  pro- 
prietor and  sovereign,  gave  up  the  sovereignty  to  New  York  on  the 
latter  conceding  to  Massachusetts  the  proprietorship.  Massachusetts 
soon  after  sold  the  land  and  thus  removed  itself  as  proprietor  under 
the  Jurisdiction  of  New  York. 

Connecticut,  in  its  first  deed  of  cession,  did  not  include  the  tract 
in  northeastern  Ohio  which  is  still  known  as  the  "Western  Reserve." 
This  tract  was  included  within  the  cession  of  Virginia  but  the  United 
States  made  no  objection  to  the  reservation  which  Connecticut  made. 
Connecticut,  after  disposing  of  her  proprietory  ownership,  part  by 
donation  to  certain  of  her  people,  and  the  remainder  by  sale  to  a  pri- 
vate land  company,  proposed  to  Congress  to  make  a  cession  of  her 
Jurisdiction  to  the  United  States.  This  was  In  1797.  In  1800  Congress 
accepted  the  cession  of  the  jurisdiction  and  in  1802  passed  the  juris- 
diction, that  is  to  say  ceded  it,  by  its  Act  of  Admission  of  the  State 
of  Ohio.  The  United  States  thus  never  had  any  proprietary  owner- 
ship of  this  portion  of  Ohio. 

Virginia  made  no  cession  to  the  United  States  of  her  land  west  of 
the  Alleghany  Mountains  south  of  the  Ohio  River,  although  she  ceded 
soil  and  Jurisdiction  of  her  entire  claim  north  or  northwest  of  the 
Ohio  River.  In  1790,  Congress  included  the  territory  of  Virginia  south 
of  the  Ohio  River  in  a  temporary  governmental  district  with  the  ter- 
ritory ceded  by  North  Carolina.  In  1792,  with  the  consent  of  Vir- 
ginia, for  which  there  is  provision  made  in  the  Constitution,  Congress 
admitted  this  unceded  territory  as  the  State  of  Kentucky.  The  State 
of  Kentucky  thus  succeeded  directly  to  the  jurisdiction  of  the  State 
of  Virginia,  and  the  ownership  of  the  soil,  the  proprietary  ownership, 
deraigns  directly  from  grants  made  by  the  State  of  Virginia.  The 
United  States  never  possessed  either  a  proprietary  ownership  or  Jur- 
isdiction of  the  territory  now  Kentucky.    It  is  also  an  interesting  fact 
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that  Kentucky  was  admitted  as  a  sovereign  State  without  at  the  time 
having  adopted  a  State  Constituion. 

Massachusetts  made  a  deed  of  cession  Including  both  soil  and  ju^ 
isdiction  to  the  United  States  of  her  claim  to  western  lands,  but  re 
tained  the  soil  and  jurisdiction  of  Maine,  that  Is  of  the  territory  now 
the  State  of  Maine,  until  1820,  when,  Massachusetts  consenting,  Con 
gress  admitted  Maine  as  a  sovereign  State.  The  jurisdiction  to  which 
the  new  State  of  Maine  succeeded  was  the  jurisdiction  of  the  State 
of  Massachusetts,  and  Massachusetts  at  the  same  time  ceded  the 
proprietary  ownership  of  the  unoccupied  lands  to  Maine.  The  United 
States  never  possessed  either  proprietary  ownership  or  jurisdictiou 
of  the  territory  now  the  State  of  Maine. 

Vermont  is  another  State  becoming  one  of  the  Union,  though  not 
one  of  the  original  thirteen,  without  the  United  States  having  had 
either  a  precedent  jurisdiction  or  proprietorship  of  its  territory.  It 
was  admitted  in  1791  by  consent  of  New  York,  although  its  people 
had  an  organized  State  Government  claiming  jurisdiction  from  1777, 
Vermont  made  a  cash  settlement  with  New  York  of  the  latter's  claim 
to  jurisdiction. 

All  of  the  thirteen  original  States,  by  their  ratification  of  the  Con- 
stitution ceded  to  the  United  States  a  limited  jurisdiction  over  navi- 
gable waters  within  their  boundaries.  The  particlar  jurisdiction  pro- 
vided in  the  Constitution  did  not  carry  either  jurisdiction  or  title  to 
the  soil  under  the  navigable  waters.  This  limited  jurisdiction  was  at 
the  same  time,  and  by  the  ratification,  ceded  over  the  navigable  waters 
in  the  territories  of  States  which  were  afterwards  admitted.  These 
cessions  included  the  navigable  waters  in  the  territories  which  became 
Vermont,  Maine  and  Kentucky.  They  also  included  jurisdiction  over 
the  navigable  waters  in  the  territorial  claims  of  South  Carolina,  North 
Carolina  and  Georgia.  Other  than  the  original  thirteen,  Texas  is  the 
only  State,  which  by  ratification  of  the  Constitution,  ceded  jurisdic- 
tion to  the  United  States  over  the  navigable  waters  within  its  bound- 
aries. In  all  the  other  States,  those  becoming  such  by  virtue  of  the 
several  Acts  of  Admission,  the  jurisdiction  over  navigable  waters 
was  reserved  in  the  respective  acts. 

The  purpose  of  the  cessions  of  soil  made  to  the  United  .States  was 
well  upderstood  at  the  time.  It  was  to  provide  the  Government  of 
the  United  States,  from  the  proceeds  of  its  disposal  of  the  land,  with 
a  common  fund  from  which  it  could  pay  the  common  debt  contracted 
in  the  war  with  Great  Britain.  The  purpose  of  the  cessions  of  juris- 
diction was  likewise  well  understood  at  the  time.  It  was  to  terminate 
the  conflicts  of  jurisdiction  between  States  whose  territorial  claims 
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overlapped,  so  as  to  eanble  the  United  States,  for  the  common  political 
benefit  and  general  good,  to  organize  additional  states  which  would 
be  admitted  to  the  Union  with  the  same  sovereign  rights  as  the  exist- 
ing States.  Where  there  was  no  conflicting  Jurisdiction,  this  purpose 
could  be  and  was  carried  out  by  the  State  having  the  Jurisdiction,  the 
other  States  in  Congress  assembled  consenting.  In  the  ultimate 
analysis  then,  the  deeds  of  cession  appear  not  to  have  been  made  pri- 
marily to  give  the  United  States  a  Jurisdiction  over  territory,  which 
by  the  express  terms  of  the  deeds  of  cession  could  only  be  temporary, 
until  the  admission  of  the  territory  as  a  sovereign  State  after  a  cer 
tain  minimimi  of  population  was  reached,  but  were  primarily  made 
to  vest  a  proprietary  ownership  of  soil  from  the  disposal  of  which  a 
common  fund  would  be  derived  for  a  particular  purpose,  the  payment 
of  the  contracted  war  debt  of  the  United  States. 

Both  purposes  were  expressed  in  the  formal  words  of  Resolutions 
adopted  by  Congress  in  1780.  The  first  of  these  Resolutions  was  ad 
dressed  to  the  Legislatures  of  the  States  claiming  the  unoccupied 
western  lands,  and  recommended  to  these  States  that  they  yield  up 
a  portion  of  their  territorial  claims  for  the  common  benefit.  The 
second  Resolution  declared: 

"That  the  unappropriated  lands  that  may  be  ceded  or  relinquished 
10  the  United  States,  by  any  particular  State,  pursuant  to  the  recom- 
mendation of  Congress,  *  *  *  shall  be  disposed  of  for  the  common 
ueneflt  of  the  United  States,  and  be  settled  and  formed  Into  distinct 
republican  States,  which  shall  become  members  of  the  Federal  Union, 
and  have  the  same  rights  of  sovereignty,  freedom  and  independence, 
as  the  other  States:  *  *  •  That  the  said  lands  shall  be  granted  or 
settled  at  such  times,  and  under  such  regulations,  as  shall  hereafter 
be  agreed  on  by  the  United  States,  in  Congress  assembled.    *     ♦     •" 

Both  purposes  were  expressed  in  the  deed  of  cession  by  Virginia 
of  her  territorial  claim  northwest  of  the  Ohio  River  made  in   1784 
The  Commonwealth  of  Virginia  by  this  deed  conveyed: 

"Unto  the  United  States  in  Congress  assembled,  for  the  benefit 
of  tbe  said  States,  all  right,  title  and  claim,  as  well  of  soil  as  juris- 
diction, which  this  Commonwealth  hath  to  the  territory  or  tract  of 
country  within  the  limits  of  the  Virginia  Charter,  situate  to  the  north- 
west of  the  river  Ohio,  ♦  *  ♦  upon  condition  that  the  territory 
so  ceded  shall  be  laid  out  and  formed  into  States,  containing  a  suit 
able  extent  of  territory,  not  less  than  one  hundred,  nor  more  than  one 
hundred  and  fifty  miles  square,  ♦  ♦  ♦  and  that  the  States  so  formed 
shall  be  distinct  republican  States,  and  admitted  members  of  the  Fed 
eral  Union;  having  the  same  rights  of  sovereignty,  freedom  and  in- 
dependence, as  the  other  States    *    *     *. 
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That  all  the  lands  within  the  territory  so  ceded  to  the  United 
States,  not  reserved  for,  or  appropriated  to,  any  of  the  foregoing  pur- 
poses, or  disposed  of  in  bounties  to  the  officers  and  soldiers  of  the 
American  army,  shall  be  considered  as  a  common  fund  for  the  use 
and  benefit  of  such  of  the  United  States  as  have  become,  or  shall 
become,  members  of  the  confederation  or  federal  alliance  of  the  said 
States,  Virginia  inclusive,  according  to  their  usual  respective  propoi^ 
tions  in  the  general  charge  and  expenditure,  and  shall  be  faithfully 
and  bona  fide  disposed  of  for  that  purpose,  and  for  no  other  use  or 
purpose  whatsoever." 

The  deed  of  cession  by  Georgia,  made  in  1802,  long  after  the  rati- 
fication of  the  Constitution  and  establishment  of  the  Federal  Govern- 
ment, declared  the  same  purposes  in  nearly  identical  words.  This 
deed  declares  that  after  satisfying  certain  specified  payments  and 
grants,  that  all  the  lands  ceded  by  it  to  the  United  States: 

"Be  considered  as  a  common  fund  for  the  use  and  benefit  of  the 
United  States,  Georgia  included,  and  shall  be  faithfully  disposed  of  for 
that  purpose,  and  for  no  other  use  or  purpose  whatever:  *  *  * 

That  the  territory  thus  ceded  shal)  form  a  State,  and  be  admitted 
as  such  into  the  Union,  as  soon  as  it  shall  contain  sixty  thousand  free 
Inhabitants.  ♦  ♦  ♦." 

The  Constitution  which  went  into  effect  in  1789,  prorides  that: 

"Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States." 

The  members  of  the  Constitutional  Convention  who  adopted  this 
clause,  must  have  intended  it  to  have  reference  to  the  western  ter- 
ritory which,  at  the  time,  belonged  to  the  United  States  by  virtue  of 
the  deeds  of  cession  made  by  five  States,  and  to  the  additional  terri- 
tory which  would  belong  to  the  United  States  when  two  other  States, 
North  Carolina  and  Georgia,  made  deeds  of  cession  as  they  had  al- 
ready agreed. 

It  would  seem  proper  that  in  determining  for  the  present  period 
what  are  the  conditions  of  ownesbip  of  property  by  the  United  States, 
there  should  be  cousidered  not  only  the  clause  of  the  Constitution 
quoted  above,  but  that  with  it  there  should  be  considered  the  condi- 
tions expressed  in  the  deeds  of  cessions  of  territory  to  the  United 
States  by  the  original  States,  the  declaration  of  the  purposes  of  the 
cessions  expressed  in  the  Resolutions  and  Acts  of  Congress  having 
reference  to  the  deeds  of  cessions,  and  particularly  the  recognized  in- 
cidents of  ownership  of  property  in  the  original  States  during  the 
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period  in  which  the  deeds  of  cession  were  made  and  the  Constitution 
cf  the  United  States  adopted. 

It  seems  a  very  significant  fact,  considered  in  this  connection, 
tliat  not  one  of  the  original  thirteen  States  ceded  to  the  United  States 
either  soil  or  jurisdiction  of  any  of  the  upioccupled  former  crown 
lands  within  its  recognized  undisputed  territorial  limits.  It  is  thus 
impossible  that  the  formation  of  the  Federal  Union  and  of  the  United 
States,  should  have  effected  any  alteration  or  change  in  the  recog- 
nized incidents  of  ownership  of  property,  which  were  in  existence  in 
the  original  thirteen  States  at  the  time  of  their  ratification  of  the 
CJonstitution.  Nor  did  the  raificatlon  of  the  Constitution  pass  from 
the  States  any  proprietary  estate  In  land  or  other  property  to  the 
United  States,  nor  did  it  pass  to  the  United  States  any  of  the  States 
jurisdiction  of  territory.  All  that  the  ratification  passed  from  the 
States  to  the  United  States  was  the  limited  jurisdiction  over  thei/ 
respective  navigable  waters  which  has  been  described  above. 

Quite  obviously  then,  all  the  territory  or  other  property  belonging 
to  the  United  States  at  the  time  of  the  ratification  of  the  Constitution 
was  the  territory  and  property  which  the  United  States  had  acquired 
from  the  States  by  their  respective  deeds  of  cession.  Also,  in  this 
passing  from  the  States  to  the  United  States,  the  proprietary  owner- 
ship  of  the  property  must  have  taken  with  it  into  the  successor  jur 
Isdiction  of  the  United  States,  every  recognized  incident  of  owner 
ship  attached  to  it  while  it  was  property  owned  by  the  States.  Not 
because,  in  the  passing  of  proprietary  ownership  of  territory  from 
any  sovereignty  to  another,  the  incidents  of  ownership  must  remain 
unchanged,  for  that  is  not  true,  but  because  in  the  instance  of  these 
particular  cessions,  the  express  covenants  of  the  deeds  and  the  pro- 
visions of  the  United  States  Constitution,  both  provide  that  from  the 
ceded  territory,  the  United  States  was  to  organize  and  admit  new 
States  to  the  Federal  Union  which  should  be  equal  in  all  respects 
whatever  to  the  original  States. 

There  Is  another  reason  for  the  view  that  the  clause  of  the  Con- 
stitution quoted  above  refers  only  to  the  proprietary  ownership  of 
property  by  the  United  States  and  not  to  the  jurisdiction  of  the  terrl 
tbry  of  the  property.  There  are  no  words  in  it  which  suggest  the 
idea'  of  jurisdiction,  whereas,  in  Section  8  of  Article  One  of  the  Con 
stitutlon,  provision  for  an  exclusive  sovereign  jurisdiction  of  particular 
territory  to  be  ceded  by  States  is  expressly  made.  The  clause  re- 
ferred to  is  as  follows: 

''Congress  shall  have  power  to  exercise  exclusive  legislation  in 
all   cases   whatsoever   over   such   district    (not   exceeding   ten   miles 
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square)  as  may,  by  cession  of  particular  States,  and  the  acceptance 
of  Congress,  become  the  seat  of  the  Government  of  the  United  States." 
The  omission  from  the  first  quoted  clause  of  such  a  declaration 
of  sovereign  Jurisdiction  over  property  belonging  to  the  United  States, 
where  the  property  consisted  of  very  much  greater  territorial  cessions 
of  the  States,  appears  to  have  been  intentional.  There  could  have 
appeared  no  reason  to  the  Constitutional  Convention  why  it  was  nec- 
esarry  to  expressly  provide  for  a  municipal  sovereignt}  and  Jurisdic- 
tion which,  by  virtue  of  the  Constitution  and  the  covenants  of  the 
deeds  of  cession,  could  only  be  temporary. 

Nevertheless,  it  is  now  contended  by  a  very  large  number  of 
our  people,  that  the  Federal  Government  is  empowered  by  that  par 
ticular  provision  of  the  Constitution,  to  hold  what  de  facto  amounts 
to  a  permanent  municipal  Jurisdiction  over  its  proprietary  land  in  the 
later  admitted  States.  The  basis  of  the  contention  is  not  that  such  a 
Jurisdiction  is  expressly  conferred  by  the  clause  providing  for  the 
disposal  of  property  of  the  United  States.  As  definitely  as  its  pro- 
ponents have  stated  their  idea,  their  contention  seems  to  be  based  on 
what  they  term,  w^ithout  defining,  the  inherent  powers  of  the  Federal 
Government. 

Out  of  this  rather  cloudy  idea  of  the  particular  powers  of  our  Con* 
stitutlonal  Government,  the  question  seems  to  resolve  itself  down  to 
a  form  something  like  this.  Does  the  United  States,  by  virtue  of  the 
Jurisdiction  ceded  by  a  State  of  the  United  States,  have  power  to  add 
to  or  substract  from  the  measure  of  the  proprietary  ownership  of  the 
soil  ceded  to  it  for  disposal,  and  to  dispose  of  the  Increased  or  lessened 
measure  of  soil  proprietorship  in  another  State,  to  which,  by  act 
of  admission,  it  has  passed  the  Jurisdiction? 

Not  considering  the  proposition  of  the  United  States  adding  any- 
thing to  the  measure  of  its  proprietary  ownership  of  soil,  does  the 
United  States  have  power,  by  virtue  of  the  cession  of  territorial  Juris* 
diction  to  it  by  a  State  also  ceding  the  title  to  the  soil,  to  substract 
from  the  measure  of  the  proprietary  ownership  which  was  passed  to 
it,  and  to  thereupon  dispose  of  the  lessened  measure  of  proprietary 
ownership  under  the  Jurisdiction  of  another  State  which  it  has  ad- 
mitted? 

Consider  the  particular  case  of  Pennsylvania.  New  York  and 
Conneciicut  ceded  to  the  United  States  the  soil  and  Jurisdiction  of  the 
territory  claimed  by  both,  which  lies  next  west  from  the  western 
boundary  of  New  York,  north  of  the  original  boundary  of  Pennsyl- 
vania and  south  of  Lake  Erie.     This  tract,  315.91  square  miles  in  ex- 
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tent,  was  sold  by  the  United  States  to  the  State  of  Pennsylvania, 
March  3,  1792,  for  the  sum  of  1151,640.25,  President  Washington  is- 
suing United  States  patent  to  the  State  of  Pennsylvania  for  the  land, 
and,  it  is  assumed,  Ck>ngress  by  some  appropriate  act  ceding  the  juris- 
diction of  the  United  States  to  the  State  of  Pennsylvania.  Now,  in 
this  case,  could  the  United  States,  during  the  period  of  its  jurisdic- 
tion and  proprietorship  of  the  soil,  have  substracted  from  the  full 
measure  of  the  proprietorship  which  passed  to  it,  one  of  the  incidents 
or  of  the  appurtenances,  and  then  have  sold  to  the  State  of  Pennsyl- 
vania the  diminished  measure  of  proprietorship  of  the  soil? 
A  high  authority  has  said: 

"The  opinion  is  held  that  the  transfer  of  sovereignty  from  the 
Federal  Government  to  the  Territorial  Governments  as  they  became 
States  included  the  water  power  in  the  rivers,  except  so  far  as  that 
owned  by  the  riparian  proprietors.  -  •  *  *  Under  these  conditions,  If 
the  Government  owns  the  adjacent  land  *  *  *  indeed,  if  the  Govern- 
ment Is  the  riparian  owner  *  *  *  it  may  control  the  use  of  the  water- 
power  ♦  ♦  •  •  •." 

The  meaning  which  it  seems  must  be  attached  to  these  declara- 
tions is  that  the  high  authority  making  them  holds,  that  to  the  pro- 
prietary ownership  or  control  of  land  along  a  stream,  there  is  at- 
tached as  an  incident  of  the  proprietary  ownership,  the  control  of  the 
use  of  the  water  power  of  the  stream,  and  that  from  the  full  pro- 
prietary ownership  including  this  particular  incident,  the  United  States 
may  substract  and  hold  the  incident,  the  control  of  use  of  the  water- 
powers,  and  simply  dispose  of  the  diminished  proprietorship  of  the 
soil.  Further,  the  declarations  suggest  that  the  high  authority  holds 
that  proprietary  ownership  of  the  control  of  the  use  of  the  water- 
power  of  the  streams  is  itself  a  jurisdiction.  What  other  meaning 
can  be  given  to  the  exception,  so  distinctly  made,  of  water  power 
owned  by  riparian  proprietors,  from  the  transfer  of  sovereignty  which 
the  United  States  makes  to  the  States  as,  they  are  admitted? 

The  administration  acts  of  the  present  Federal  Government,  made 
pursuant  to  that  provision  of  the  Constitution  relating  to  the  dis- 
posal of  property  belonging  to  the  United  States,  or  claimed  to  be 
so  made,  are  to  all  appearances  consistent  with  the  meaning  given 
to  the  declarations  of  the  high  authority.  The  Federal  Government 
is  holding  the  control  of  the  use  of  water  power  of  the  streams, 
first,  by  declaring  the  water  power  to  be  attached  as  an  incident 
to  the  proprietary  ownership  of  soil  (public  land)  bordering  the 
streams;  second,  by  subtracting  it  from  the  soil  proprietorship  of 
which  It  makes  disposal;  and  third,  by  claiming  the  water  power  it 
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has  subtracted  from  the  proprietorship  of  the  soil  to  be  a  Jurisdic- 
tion. The  quantity  of  land  which  the  Federal  Government  withdraws 
from  disposal  to  color  its  claims  of  reservation  of  proprietorship  by 
including  the  streams  within  a  border  of  land,  is  immaterial.  It 
could  as  well  be  for  its  purpose  the  width  of  a  thread  mar^ning  the 
streams  as  the  width  of  a  mile  margining  them.  What  other  mean- 
ing can  the  repudiation  by  the  Federal  Government  of  the  eminent 
domain  of  the  State  over  the  water  power  withdrawn  and  held  by 
the  United  States,  have,  than  the  meaning  that  the  Federal  Govern- 
ment maintains  that  its  own  proprietary  holding  o  the  water  power  is  a 
Jurisdiction? 

If  what  the  high  authority  now  holds  may  constitutionally  have 
attached  to  it  the  meaning  which  is  explained  here,  it  would  cer- 
tainly seem  that  it  would  have  had  the  same  meaning  if  it  had  been 
held  by  the  same  high  authority  when  Pennsylvania  purchased  land 
from  the  United  States  in  1791.  Assume  that  it  had  been  then  held 
by  the  same  high  authority,  and  that  the  Federal  Government  had 
in  fact  subtracted  the  water  power  of  the  streams  from  the  complete 
proprietary  estate  it  had  received  by  cession  of  the  States,  and  only 
passed  proprietary  title  to  the  remainder  of  the  estate  along  with 
the  Jurisdiction,  claiming,  nevertheless,  that  its  rehervation  of  the 
water  powers  was  an  independent  Jurisdiction  with  which  the  terri- 
torial Jurisdiction  ceded  could  not  interfere,  would  Pennsylvania 
have  accepted  the  cession  with  its  trimmings?  Would  Pennsylvania 
have  consented  to  a  proposition  which  would  result  in  there  being 
two  grades  of  proprietary  ownership  within  her  Jurisdiction — the  full 
proprietary  ownership  passeed  with  her  own  grants  as  the  original 
sovereign,  and  the  limited  proprietary  ownership  which  she  would 
have  received  from  the  United  States?  Would  the  members  of  the 
Constitutional  Convention,  the  members  of  the  Federal  Congress 
before  the  Constitution  was,  the  Governors  and  members  of  the 
Legislatures  of  the  original  States  between  1776  and  17S9,  would  all 
of  these  persons  who  formulated  the  Constitution  have  accepted 
such  a  proposition  from  the  Federal  Government  in  the  lif^t  of  their 
well  expressed  intention  to  limit  the  Jurisdiction  of  the  United  States 
over  the  proprietary  ownership  of  property  belonging  to  It.  so  that 
it  should  be  merely  temporary,  simply  to  facilitate  the  passing  on 
of  the  full  Jurisdiction  to  new  States  which  would  be  admitted,  a 
function  which  the  States  could  and  did  accomplish  without  vest- 
ing either  Jurisdiction  or  proprietary  ownership  in  the  United 
States  or  charging  the  Federal  Government  with  anything  but  the 
performance  of  the  forms  of  admission  of  new  States — new  States 
which  should  be  equal  in  all  respects  whatever  to  the  original  States 
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Following  the  line  of  parallel  comparison,  suppose  that  the  Fed 
eral  Government  had  reserved  from  its  disposal  of  the  soil  of  Ohio 
the  water  powers  of  her  streams,  would  the  State  of  Ohio  after  her 
admission  by  Congress  in  1802,  have  been  the  equal  in  every  respect 
of  the  State  of  Kentucky,  across  the  Ohio  River  from  her,  in  which 
the  full  proprietary  ownership  of  the  soil  had  passed  direct  from 
tlie  State  of  Virginia  without  a  similar  reservation  to  that  assimied 
to  be  made  by  the  United  States  in  the  territory  of  Ohio? 

It  is  very  difficult  to  see  how,  in  the  early  years  of  our  Federal 
Government,  acceptance  could  have  been  had  of  the  present  Federal 
Government  doctrine  relating  to  its  proprietary  ownership  of  prop- 
erty. People,  removing  from  the  Jurisdiction  of  one  of  the  original 
States  to  a  newly  admitted  State  to  better  their  condition,  would  be 
very  unlikely  to  believe  that  they  were  bettering  it  by  accepting  the 
proprietorship  of  land  less  than  they  possessed  under  the  Jurisdic- 
tion which  they  had  left.  They  would  not  have  been  likely  to  have 
accepted  it  either  as  a  Constitutional  exercise  of  power  of  the  Fed- 
eral Government  to  retain  property  as  a  Jurisdiction  which  had  been 
ceded  in  an  express  trust  to  be  disposed  of  as  received. 

Suggesting,  as  the  high  authority  has  suggested,  that  the  Fed- 
eral Government  has  power  under  the  provision  of  the  Constitution 
granting  it  power  to  dispose  of  property  belonging  to  the  United 
States,  to  reserve  from  the  disposal  the  water  power  of  the  streams 
and  to  hold  them  as  a  jurisdiction  independent  of  the  eminent  do- 
main of  the  State  having  the  sovereignty  of  the  territory  containing 
the  streams,  the  suggestion  seems  negatived  beyond  question  by  the 
existence  of  the  Constitutional  provision,  the  fundamental  basis  of 
the  Federal  Government  itself,  that  the  powers  of  the  Federal  Gov^ 
ernment  within  the  Jurisdictions  of  the  several  States  are  the  same 
regardless  of  whether  the  States  are  of  the  original  thirteen  or  ad- 
mitted since.  It  is  very  obvious,  that  the  B^ederal  Government  could 
never  have  had  in  the  original  thirteen  States,  or  in  four  admitted 
States — Kentucky,  Vermont,  Maine  and  Texas — the  jurisdiction  over 
the  water  powers  of  the  streams  now  exercised  de  facto  in  several 
of  the  later  admitted  States. 

It  is  difficult  to  see  how  the  territory  ceded  to  the  United  States 
by  the  original  thirteen  States  could  be  admited  in  any  different 
respect  as  regards  the  proprietary  ownership  of  the  soil  than  the 
status  in  the  original  States  making  the  cessions.  The  sovereignty 
was  never  absolute,  being  limited  by  the  trusts  created  by  the  cov- 
enants of  the  deeds  of  cession.  The  Constitution  itself  in  the  dif- 
ference of  the  two  provisions  dealing  with  territory  ceded  and  to  be 
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ceded  by  the  States  to  the  United  States  suggests  that  this  was  the 
intention  of  the  framers  of  the  Constitution  as  to  the  meaning  which 
should  be  attached  to  the  two  provisions.  Congress,  the  Federal 
Government  then,  faithfully  fulfilled  the  trusts  of  the  covenants  of 
the  deeds  of  cession  of  the  States,  so  that  there  never  was  an  issue 
which  required  a  ruling  by  the  Courts. 

Later  acquisitions  of  territory  by  the  United  States  have  all 
been  national  property  and  the  jurisdiction  of  the  United  States 
has  been  complete  except  as  limited  by  the  Constitution  in  its  pro- 
vision  for  the  admission  of  new  States,  that  they  shall  be  equal  in 
all  respects  whatever  to  the  original  States.  It  would  aeem  as  if 
the  nature  of  the  proprietary  ownership  of  the  soil  by  the  United 
States  must,  wherever  there  was  the  intention  to  admit  new  States, 
be  the  same  measure  of  proprietary  ownership  and  no  more  than 
that  vested  in  the  Federal  Government  by  the  deeds  of  cession  of 
the  original  States  to  their  own  territory  made  to  the  United  States 
for  the  express  purpose  of  forming  and  admitting  new  States.  The 
nature  of  this  ownership  was  solely  proprietary  and  not  sovereign 
because  it  is  evident  that  the  conditions  of  the  deeds  of  cession  pre- 
cluded complete  sovereignty. 


Life  and  Character  of  Edward  Whitson,  Late  United 

States  District  Judge  For  The  Eastern 

District  of  Washington 


W.  T.  DovELL,  OF  Seattle 

MR.  PRESIDENT  AND  MEMBERS  OF  THE  ASSOCIATION: 

One  is  warranted  in  saying  that  in  the  present  generation  the 
place  a  man  is  allotted  in  popular  favor,  if  indeed,  he  be  given  a  place 
at  all,  depends  first  upon  his  opportunity,  and  it  Is  not  to  be  denied 
that  today,  more  than  ever  in  the  history  of  the  Republic,  opportunity 
so  far  as  it  relates  to  men  in  public  life  is  fortuitous. 

To  be  a  patriot,  to  possess  a  mentality  strong  and  well  governed, 
with  integrity  aDd  fortitude  of  intellect  was  one  day  commonly  8uffl> 
cien  to  crowd  the  possessor  past  the  common  rank  into  a  place 
amongst  those  who  are  called  the  leaders  of  men;  all  opportunity  n'bc- 
essary  for  the  acquisition  of  fame  would  like  enough  be  generated  by 
the  very  presence  of  these  qualities.  But  now  it  may  well  be  thought 
that  fame  is  most  often  accidental  and  popular  favor  and  applause 
is  accorded  most  often  to  the  man  whose  highest  claim  consists  in 
the  fact  that  he  has  chanced  to  stand  in  the  path  of  opportunity.  If 
superficiality  be,  as  we  may  well  believe  it  is,  the  order  of  this  gen- 
eration, it  is  not  to  be  wondered  at  if  men  of  meagre  attainment  often 
reach  a  place  which  is  denied  to  those  of  more  abundant  desert. 

•  It  is  not  to  be  said  by  way  of  complaint  at  an  existing  condition, 
but  it  is  merely  to  remark  that  there  may  be  about  us  any  day  men 
whose  intrinsic  merit  would  entitle  them  to  a  seat  amongst  the 
mighty,  yet  they  may  live  and  die,  and  we  who  know  them  best  have 
an  insufficient  comprehension  of  their  real  or  comparative  worth. 
I  say  this  because  I  feel  that  the  man  of  whom  I  speak  was  one 
entitled  to  a  rank  amongst  the  highest,  and  I  shall  deny  that  my  es 
timate  is  bred  or  shaped  at  all  of  the  deep  affection  which  I  bore  him. 
If  his  early  life  was  in  obscurity,  it  was  because  his  path  was  in  the 
wilderness  where  fame  could  hardly  search  him  out.  He  could  not 
have  renown  as  a  leader  of  his  State  until  he  had  first  helped  to  build 
that  State;  and  this  was  the  task  of  his  earlier  days.  If.  as  years 
went  on,  he  did  not  emerge  at  once  from  that  obscurity,  it  was  be 
cause  he  was  delayed  in  tedious  struggle  with  an  adversity  which  had 
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quickly  made  a  weaker  man  to  yield.  If,  after  he  had  entered  public 
liie,  he  did  not  by  general  verdict  rank  as  one  of  the  great  Jurists 
uf  the  nation,  it  was  not  that  he  lacked  in  the  deserving,  hut  because 
the  Reaper  cut  him  down  before  he  came  into  his  own,  and  the  acclaim 
which  could  not  have  been  denied  him  was  smothered  at  his  grave. 

Edward  Whitson  was  born  in  Linn  Ck)unty,  Oregon,  in  October, 
1852.  But  a  few  years' before  the  first  straggling  bands  of  pioneers 
had  broken  through  the  gorges  of  the  Rocky  Mountains  and  were  then 
beginning  to  scatter  themselves  along  that  valley  w^here 

"Willamette's     green    mosaics    lead 
Westward  to  ocean's  misty  strand." 

His  parents  were  of  that  band  which  a  primal  wanderlust  had  in- 
spired to  plant  the  seeds  of  civilization  in  a  hinterland  which  was 
then  hazily  known  and  designated  as  the  Oregon  Territory.  Here  Na- 
ture, though  ample  and  responsive,  lavished  nothing  save  upon  him 
whose  endeavor  claimed  it.  Her  generosity,  though  never  denied, 
was  always  reserved  as  the  reward  of  toil,  of  fearlessness  and  self- 
reliance.  No  sickly  hearted  race  of  men  could  make  this  wilderness 
to  yield  and  blossom,  but  vigor,  intrepidity  and  toil  were  the  price 
of  an  existence.  Here  Whitson  learned  with  his  earliest  breath  that 
the  tasks  which  life  had  set  for  him  were  not  to  be  accomplished  save 
by  his  own  stern  exertion,  and  so  deeply  did  the  lesson  sink,  and  so 
entirely  did  it  become  his  rule  that  at  the  end  of  his  career  it  could 
be  truly  said  that  all  he  had  and  all  he  did  and  all  he  was  had  been 
wronght  by  the  labor  of  his  own  hand  and  brain. 

What  little  early  scholastic  training  he  received  was  had  at  a 
small  Christian  college  at  Monmouth  in  Polk  County,  one  of  those 
little  institutions  of  the  higher  learning  which  the  Oregon  pioneer  set 
up  almost  as  soon  as  he  had  hewn  for  himself  a  habitation  in  the 
wilderness.  Crude  Indeed  were  those  schools  our  fathers  founded, 
and  meagre  enough  the  opportunities  they  provided.  Perhaps  tlie 
highest  benefit  they  conferred  was  to  implant  a  yearning  for  broader 
knowledge  and  a  higher  culture,  but  even  in  their  crudeness  and  their 
poverty  they  betray  the  noble  aspirations  of  an  heroic  race  of  men. 

In  1869  Whitson  came  with  his  father's  family  to  Puget  Sound, 
where  for  a  time  he  found  employment  in  a  lumber  mill.  A  year  later 
an  opportunity  came  to  him  to  handle  some  sheep  and  cattle,  and 
for  this  purpose  he  crossed  the  mountains  into  the  valley  of  the  Kit- 
titas. At  that  day  there  were  perhaps  not  a  dozen  white  people  In 
that  entire  valley.  Conditions  were  wholly  primitive,  and  a  liveli- 
hood was  not  to  be  had  except  by  undergoing  all  the  relentless  hard- 
ships of  the  pioneer.     A  loghouse  was  the  shelter  and  the  limitless 
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hills  the  domain  of  him  who  chose  to  occupy.  He  ground  his  own 
fluur;  in  the  summer  grazed  his  stock  upon  the  hills,  and  cut  the  grass 
from  the  river  bottom  for  his  winter  feed.  The  County  of  Takima 
included  the  valley  of  the  Kittitas  and  of  the  Yakima;  it  stretched  as 
far  south  as  the  Columbia  and  was  200  miles  across.  The  few  set- 
tlers were  widely  scattered,  and  each  man  must  depend  upon  his  own 
endeavor  so  that  he  achieved  nothing  save  as  he  gained  it  by  the 
labor  of  his  hands.  In  such  a  pitiless  school  Whitson  learned  the  all 
essential  lesson  of  self  dependence.  He  mastered  his  reluctant  sur- 
roundings and  prospered  fairly  in  the  land,  so  that  at  twenty-two  he 
was  a  man  of  some  property  and  had  secured  the  confidence  of  those 
who  were  about  him.  Always  he  strove  for  mental  development  and 
as  he  lingered  on  the  sage  brush  hills  to  herd  his  flocks,  he  read  his 
books,  and,  reading,  comprehended  them,  and  comprehending  them, 
there  grew  in  his  soul  a  longing  for  a  career  which  would  permit  a 
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broader  scope  for  his  intellectual  faculties. 

In  1874  he  was  elected  auditor  of  Yakima  County,  an  ofllce  which 
he  held  for  one  term.  The  duties  of  this  office  made  so  little  demand 
upon  his  time  that  he  was  able  to  devote  much  of  it  to  the  study  of 
law.  At  the  expiration  of  his  term  as  auditor,  he  was  elected  to  the 
Territorial  Legislature.  The  names  of  most  of  those  who  sat  with  him 
In  that  body  are  but  a  memory  to  the  present  generation,  yet  they  fair- 
ly represented  that  body  of  pioneers  then  engaged  in  the  tedious  task 
of  building  a  commonwealth.  Amongst  those  who  sat  with  him  was 
■Cornelius  H.  Hanford,  the  well  known  Federal  Judge  of  the  Western 
District, 

It  was  one  of  the  observations  Whitson  was  accustomed  to  make 
with  a  show  of  seriousness  that  in  his  opinion  the  work  performed 
by  the  Territorial  Legislature  was  of  a  much  higher  order  than  any- 
thing that  has  since  been  accomplished  by  our  State  Legislature.  He 
said  that  the  great  ambition  of  each  member  of  the  Territorial  body 
was  to  secure  a  small  appropriation  for  some  local  purpose,  such  for 
Instance  as  the  building  of  a  wagon  road  in  his  county.  The  mem- 
ber's attention  being  thus  engaged,  he  was  not  so  apt  to  conceive  the 
necessity  of  laws  of  a  general  character,  and  thus  the  commonwealtb 
was  less  law  beset  and  less  afHicted  than  at  the  present  day.  Here 
one  cannot  refrain  from  remarking  that  in  those  days  a  different 
method  was  followed  in  selecting  the  members  of  the  legislature.  If 
memory  serves  properly,  there  was  in  those  days  thought  to  be  some- 
thing* of  an  impropriety  in  seeking  a  seat  in  that  body.  In  a  farming 
community  the  most  substantial  farmer  was  apt  to  be  selected;  in 
the  town  the  most  successful  merchant  or  the  lawyer  of  most  promi- 
nence or  promise  might  be  tendered  the  nomination.     The  body  thus 
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selected  was  generally  representative  and  was,  therefore,  little  apt  to 
surprise  the  people  by  any  vagaries  of  enactment. 

At  the  close  of  the  Legislative  session,  Whitson  removed  tempor- 
arily to  Albany,  Oregon,  to  pursue  further  the  study  of  the  law.  He 
returned  to  Olympia  and  was  there  admitted  to  the  bar  in  1878,  when 
he  at  once  took  up  the  practice  of  his  newly  acquired  profession  at 
Yakima  City.  Early  in  the  80*8  this  town,  to  satisfy  a  whim  of  the 
railroad  company,  was  removed  bodily  to  the  present  site  of  North 
Yakima.  Whitson  followed,  and  there  resided  until  his  appointment 
as  Federal  Judge  in  1905.  In  1885  he  was  was  married  to  Nellie  Bate- 
man,  who,  with  two  daughters,  survives  him. 

It  is  perhaps  fair  to  say  that  no  other  man  was  so  closely  identi- 
fied with  all  that  pertained  to  the  development  of  the  Yakima  Valley. 
He  was  of  the  first  to  conceive  its  possibilities,  and  he  believed  in  its 
future  to  the  point  of  fanaticism.  Where,  others  saw  the  rolling  wastes 
and  dusty  gorges  of  the  Mozee  and  Athanum,  he  pictured  a  landscape 
of  beauty  and  fertility.  True,  Nature  had  ungenerously  denied  an  ele- 
ment for  the  lack  of  which  the  then  barren  land  declined  to  blossom, 
but  he  had  faith  that  some  of  the  manifold  schemes  to  provide  water 
would  come  to  a  successful  fruition.  With  this  hope  abiding  in  him 
he  labored  incessantly  for  the  development  of  his  county.  All  that 
he  was  able  to  earn,  and  indeed  all  that  he  could  borrow,  he  was 
willing  to  chance  upon  the  issue  that  his  dream  of  future  development 
would  have  a  realization  in  fact.  In  the  end,  he  profited  to  a  com- 
fortable degree  from  the  realization  of  his  hope,  but  for  many  years 
he  endured  a  wearying  struggle  with  poverty.  He  told  me  once  that 
he  believed  he  had  been  entitled  to  the  distinction  of  being  the  most 
prominent  man  in  the  valley,  inasmuch  as  he  was  the  most  thoroughly 
insolvent  individual  in  a  community  then  noted  chiefly  for  its  im 
pecuniosity.  Those  of  us  who  can  recall  the  apparent  hopelessness 
of  this  period,  when  a  general  depression  arrested  the  material  pro- 
gress of  a  State  which  had  not  proceeded  far  enough  In  its  development 
to  have  any  accumulation  of  wealth,  can  understand  the  discourage- 
ment of  it  all.  He  fell  into  rhyme,  as  he  was  sometimes  wont  to  do, 
and  described  conditions  as  they  then  existed  in  this  wise: 

"Same  old  country,  sage  brush  hue. 

Same  old  schemes  and  schemers  too; 

Same  old  railroad  yet  to  be, 

Same  old  fortunes  none  will  see; 

Same  old  people — nothing  new." 

During  the  period  of  his  residence  at  North  Yakima,  he  occupied 
many  positions  of  trust.    He  was  for  years  the  President  of  the  First 
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National  Bank  and  for  several  terms  the  Mayor  of  that  City.  In  1904 
he  was  chosen  President  of  this  Association.  He  was  unfaltering  in 
his  party  allegiance  and  active  and  prominent  in  its  councils.  He  was 
a  delegate  to  the  National  Convention  which  nominated  President  Har- 
rison, and  always  a  familiar  figure  in  State  Conventions.  Had  he  de- 
sired, he  might  have  had  the  Republican  nomination  for  Governor  in 
1904.  Upon  the  creation  of  the  Eastern  District  of  Washington,  with 
practically  the  unanimous  accord  of  the  Bar  of  the  State,  he  was  ap- 
pointed by  President  Roosevelt  to  the  Federal  Judgeship,  a  position 
he  had  always  coveted  and  of  which  it  is  only  fair  to  say  he  was  to 
the  day  of  his  death  exactly  Jealous  and  intensely  proud.  He 
came  to  this  position  not  only  abundantly  equipped  with  a 
true  and  thorough  conception  of  legal  principles,  but  with  a  compre- 
hensive practicality  which  forbade  the  accomplishment  of  a  wrong 
in  any  guise  of  law.  If  ever  a  man  doubted  his  integrity — ^and  such  a 
one  1  never  knew — it  seems  to  me  a  look  into  his  face  would  have 
banislied  such  a  thought,  for  no  God  will  ever  sit  upon  a  judgment 
seat  with  countenance  more  fair. 

He  was  well  endowed  with  patience — after  all  perhaps  the  highest 
quality  which  can  grace  a  judge.  He  felt  himself  at  all  times  able  to 
profit  by  suggestions'  of  the  advocate.  He  never  had  the  thought 
which  too  often  seems  to  possess  the  mind  of  the  Judge  of  a  narrower 
calibre,  that  the  advocate  might  by  his  effort  or  his  art  divert  him 
from  a  right  conclusion,  but  he  looked  upon  the  advocate  as  his  in- 
tellectual ally  and  he  esteemed  his  argument  as  an  effort  to  direct 
him  toward  a  true  conception  of  the  proposition  before  him.  He  had 
a  faith  in  the  integrity,  and  confidence  in  the  ability  of  the  bar  of 
this  State,  which  he  often  privately  expressed. 

In  the  preparation  of  his  written  opinions  he  exercised  the  great- 
est care.  I  have  heard  him  say  that  he  believed  that  a  judge  was  singu- 
larly derelict  who  permitted  an  opinion  to  be  published,  where  it  would 
stand  for  all  time  as  a  monument  of  the  law,  until  he  had  given  every 
word  it  contained  the  most  mature  consideration.  By  this  endeavor, 
he  acquired  a  chastity  of  style  and  purity  of  expression  which  adorns 
his  published  opinions,  and  a  reading  of  them  will  convince  that  he, 
at  least,  was  one  of  the  Judges  who  never,  by  any  inaptitude  of  ex- 
pression, muddied  the  waters  of  the  Juridical  stream. 

Judge  Whitson  was  of  the  world  and  of  the  people,  and  the  im- 
pulse of  humanity  was  strong  in  him.  He  had  fought  his  own  battle 
with  adverse  conditions,  and  while  it  had  bred  no  bitterness  in  his 
soul  nor  disturbed  the  equality  of  his  mind,  it  had  taught  him  a  com- 
prehensive democracy,  and  had  enabled  him  to  learn  with  thorough- 
ness the  greatest  concept  of  our  law — that  the  most  sacred  monument 
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of  our  system  is  tho  right  of  the  individual  man.  Society  may  or 
ganlze,  and  a  complexity  of  conditions  make  that  society  intermina 
ble  in  its  parts.  Slowly  the  privileges  of  the  man — yes,  the  liberty 
of  the  man  gives  way  as  the  structure  encroaches,  and  enlarges  to 
accommodate  what  is  believed  to  be  the  new  requirements  of  this 
great  society.  But  let  us  never  doubt  that  however  grand  that  struc- 
ture, or  with  whatever  magnificence  it  be  designed,  it  will  with  a 
relentless  certainty  fall  and  crumble  to  the  earth  unless  it  have  for 
its  very  keystone  the  right  of  the  individual.  He  demon- 
strated his  conception  in  this  regard  in  the  Hanson  case 
(U.  S.  V.  Hanson,  167  Fed.  893).  In  this  case  a  settler  had  buildeJ 
his  home  upon  an  unoccupied  portion  of  the  public  domain,  seeking 
to  acquire  it  when  it  should  be  open  to  acquisition  under  the  home- 
stead law.  After  many  years  an  executive  order  was  passed  setting 
aside  this  land  as  a  part  of  a  reclamation  project.  Judge  Whitson 
denied  the  power  of  the  Government  ruthlessly  and  without  compensa- 
tion to  disregard  the  rights  of  the  settler,  saying  in  the  course  of  his 
opinion: 

"The  statement  of  what  is  proposed,  if  the  allegations  of  the  an- 
swer be  true,  at  once  challenges  attention  and  invites  the  most  careful 
scrutiny.  If  the  plaintiff  should  prevail,  the  defendant's  improvements 
would  be  taken  without  compensation;  his  possessory  right  would  be 
confiscated;  his  hopes  of  ultimately  acquiring  the  title  would  be  de 
stroyed;  and  he  would  be  compelled  to  bid  farewell  to  a  home  which 
he  had  occupied  for  17  years,  relinquishing  the  land  over  which  he 
has  exercised  dominion  by  virtue  of  a  statute  of  the  United  States, 
and  in  full  compliance  with  its  provisions,  while  standing  impotently 
by  to  see  it  devoted  to  other  uses,  a  result  which  at  the  time  of  bis 
settlement  he  had  no  reasonable  ground  to  anticipate.  Considering 
that  the  Court  is  asked  to  become  an  instrument  of  injustice,  it  is 
to  be  remarked  that  it  will  only  do  so  in  obedience  to  rules  of  statu- 
tory construction  demanding  an  interpretation  of  existing  statutes 
favorable  to  such  an  end,  for  sur.ely  the  proceeding  has  neither  neces- 
sity nor  merit  for  its  justification,  as  I  shall  presently  show.    •    •    • 

"It  would  be  a  poor  requital  to  the  defendant,  for  the  waited  days  oi 
labor  and  the  weary  years  of  effort,  to  be  assured  that  the  homestead 
law  is  one  of  great  beneficence,  even  though  he  might  not  be  able  to 
see  the  justice  of  appropriating  his  property  for  the  benefit  of  others 
no  more  meritorious  than  himself." 

And  again  he  says  in  Morris  v.  Bean,  146  Fed.  423: 

"but  equity  does  not  consist  in  taking  the  property  of  a  few  for 
the  benefit  of  the  many  even  though  the  general  average  of  benefits 
would  be  greater.'* 
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In  the  TuUy  case  (U.  S.  v.  TuUy,  140  Fed.  899)  It  was  contended 
that  certain  premises  in  Montana  had  been  established  as  a  military 
reservation,  the  ground  for  such  contention  being  an  order  of  the 
War  Department  issued  without  express  warrant  of  statute.  The 
defendant  had  been  indicted  for  murder  committed  upon  these  prem* 
ises,  and  the  objection  was  to  the  Jurisdiction  of  the  national  govern 
ment.    He  said: 

"The  fact  that  the  defendant  is  to  be  discharged  may  furnish  a 
text  for  the  thoughtless  or  uninformed  to  say  that  a  murderer  has 
been  turned  loose  upon  a  technicality;  but  this  is  not  a  technicality. 
It  goes  to  the  very  right  to  sit  in  judgment.  To  retain  this  case 
would  be  to  create  jurisdiction  by  judicial  dictum;  to  enact  a  law, 
not  to  administer  it;  usurpation  of  legislative  power  rather  than  a 
construction  of  the  legislative  will.  It  can  be  said  to  the  honor  of  the 
courts  that  they  have  steadfastly  adhered  to  the  purposes  of  their 
creation  and  establishment  and  that  they  instinctively  shrink  from 
exercising  powers  not  conferred  by  the  Constitution  and  laws." 

It  is  not  to  be  denied  and  it  is  a  fact  which  in  these  days  is  tak- 
ing on  a  singular  importance  that  the  man  bom  in  this  Western  land 
and  reared  under  the  influence  of  Western  institutions  acquires  a  dis- 
position and  tendency  of  thought  different  from  that  of  the  man  whose 
environment  is  a  society  more  compact  and  a  Nature  less  dominant. 
The  men  of  the  West  set  themselves  to  a  great  task,  which  was  the 
price  of  their  survival — to  conquer  Nature  and  erect  an  empire.  In 
the  performance  of  this  task  they  have  had  in  their  hearts  the  thought 
that  when  they  builded  an  empire  they  should  possess  it  as  their 
own.  Nor  can  we  deny  that  such  an  impulse  Is  instinctive  in  the  hu- 
man breast.  Such  a  race  of  men  does  not  submit  with  complacency 
to  any  rule  which  denies  to  them  the  fruits  of  their  energy  and  adven- 
ture. It  is  only  when  enervation  has  made  a  race  supine  that  it  will 
so  submit.  To  any  law  we  yield  a  quick  enough  obedience,  but  it 
must  be  a  law  enacted  by  an  authority  properly  constituted.  We  are 
still  elemental  enough  to  deny  the  right  to  make  our  laws  to  any  au* 
thority  save  the  one — ^the  representatives  of  the  people.  Our  people 
have  not  yet  sufficiently  degenerated  that  they  yield  with  ease  to  an 
abridgement  of  individual  liberty — that  liberty  which  our*  fathers  have 
taught  us  to  believe  is  ours;  liberty  defined  only  by  the  law,  and  the 
law  defined  only  by  those  whom  we  have  thereunto  accredited. 

Such  was  tne  temper  of  Judge  -Whitson,  and  he  observed  with 
no  small  concern  the  tendency  of  our  Government  toward  bureaucracy. 
a  tendency  which  he  believed  to  be  a  menace  to  our  institutions.  This 
disposition  gave  color  to  some  of  his  decisions,  and  if  ever  he  went 
too  far  on  this  particular  question  it  was  because  he  dreaded  the  in- 
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sidious  encroachment  of  what  he  Judged  to  be  a  most  dangerous  doc- 
trine. 

In  the  Mathews  case  (U.  S.  ▼.  Mathews,  146  Fed.  306)  he  refused 
to  give  effect  to  a  regulation  of  the  department  which  made  an  inva 
sion  of  a  forest  reserve  a  crime.    He  says: 

"The  rules  and  regulations  may  only  be  prescribed  for  carrying 
out  what  Ck>ngress  has  expressly  declared  to  be  the  law.  Such  pow- 
ers do  not  pertain  to  the  legislative  functions,  but  are  referable  to 
administrative  duties.  Ckingress  cannot  leave  a  statute  to  be  en- 
larged upon  either  by  the  Courts  or  the  executive  department.  It  can- 
not authorize  any  other  branch  of  the  Government  to  define  that 
which  is  purely  legislative,  and  that  Is  purely  legislative  which  defines 
rights,  permits  things  to  be  done,  or  prohibits  the  doing  thereof." 

In  the  case  of  U.  S.  v.  Wells  (163  Fed.  313)  he  demonstrated  the 
vigilance  with  which  he  believed  it  was  his  duty  to  guard  the  rights 
of  the  individual  against  autocratic  assault.  The  case  itself  is  an 
ugly  instance  of  the  prostitution  of  governmental  authority.  It  ap- 
pears the  Department  of  Justice  desired  that  indictments  be  secured 
against  certain  citizens  of  Idaho.  That  the  instructions  of  the  De- 
partment were  mandatory  and  presupposed  the  guilt  of  these  citizens 
cannot  be  doubted  from  the  zeal  betrayed  by  its  officers.  The  attor- 
ney for  the  government  invaded  the  grand  Jury  room,  and  an  indici- 
ment  was  returned  in  obedience  to  his  demand.  This  indictment  was 
quashed  by  Judge  Whitson,  sitting  in  the  Idaho  District  His  opinion 
contains  a  clear  exposition  of  the  history  and  proper  function  of  the 
grand  Jury,  in  the  course  of  which  he  says: 

''but  upon  the  proofs  here  it  is  manifest  that  to  sustain  the  in- 
dictment would  be  to  establish  a  precedent  to  which  political  partisan- 
ship, religious  intolerance  or  anti-religious  Intolerance — for  the  lat- 
ter is  quite  as  apt  to  exist  as  the  former — could  point  as  a  justifica- 
tion for  upholding  the  return  of  an  indictment  through  popular  de- 
mand, public  excitement,  persecution,  or  personal  ill  will.  We  will 
do  well  to  adhere  to  old  landmarks  and  established  principles  which 
are  quite  sufficient  for  bringing  to  trial  all  who  are  guilty  of  an  in- 
fraction of  the  laws  of  the  land.'* 

But  we  are  not  to  conclude  that  he  stood  for  any  abridgement  of 
the  powers  of  the  national  government  when  rightly  exercised.  He 
was  a  firm  adherent  of  that  school  which  inclines  toward  a  broad 
interpretation  of  the  Federal  Constitution.  In  the  Zikos  case  (ZikoB 
V.  O.  R.  &  N.  Co.,  179  Fed.  893)  he  upheld  the  constitutionality  of  the 
National  Employers  Liability  Act.     Speaking  of  that  portion  of  the 
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act  which  establishes  rules  of  liability  and  imposes  upon  the  state 
courts  the  duty  of  enforcing  them,  he  says: 

"It  would  be  an  anomoly  in  our  system  if  state  tribunals  after 

having  so  long  entertained  the  grievances  of  litigants  where  rights 

are  traceable  to  congressional  legislation  should  refuse  to  further  do 

so  because  of  the  fact  that  there  has  been  provided  by  a  power  clearly 
competent  different  rules  of  liability  for  those  engaged  in  interstate 

commerce  from  those  which  may  be  fixed  by  statute  or  recognized 
by  decisions  in  the  several  states.  All  government  rests  upon  ac- 
quiescence in  the  established  order.  When  common  consent  is  with- 
drawn, prescribed  rules  of  conduct  are  overthrown  and  anarchy  reigns. 
And  it  is  not  to  be  supposed  that  state  courts  will  or  can  refuse  to 
abide  by  the  result  when  the  Supreme  Court,  the  final  arbiter,  has 
decided  they  have  Jurisdiction.  If  that  should  occur  the  Constitution 
would  cease  to  be  the  Supreme  law  of  the  land  and  its  express  pro- 
vision that  'the  Judges  in  every  state  shall  be  boiud  thereby  any- 
thing in  the  Constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding' would  become  null  and  its  application  inoperative." 

Schooled  as  he  was,  it  would  indeed  have  been  strange  had  he 
inclined  toward  a  limitation  of  the  scope  of  the  Federal  Constitution. 
He  had  an  ample  appreciation  of  changed  conditions  which  the  na- 
tional government  is  required  to  meet  and  the  ever  enlarging  func- 
tions it  must  perform,  and  he  thoroughly  believed  that  if  the  national 
government  were  to  have  viability  at  all,  it  must  retain  it  under  an 
instrument  broad  enough  to  comprehend  all  conditions  which  should 
be  generated  by  progress  and  by  time.  But  he  saw  a  clear  distinc- 
tion between  such  a  legitimate  application  of  the  constitution  and  a 
violation  thereof,  and  thus  he  realized  what  some  of  our  modern  politl 
cal  theorists  appear  unable  to  comprehend — a  clear  distinction  be- 
tween nationalism  and  autocracy. 

He  was  a  thoughtful  man — a  profoundly  thoughtful  man.  By  tirtli, 
by  training  and  by  inclination  he  was  democratic.  At  no  time  in  his 
career  did  he  subscribe  to  any  alliance  with  those  men  whose  political 
opinion  is  shaped  by  their  commercialism.  His  association  or  environ- 
ment had  never  been  such  as  to  prejudice  his  Judgment.  It  is  fair 
to  say  that  his  intellect  and  investigation  was  such  as  to  keep  him 
properly  poised  between  radicalism  and  conservatism.  Therefore,  as 
we  may  esteem  an  expression  of  his  views  to  be  of  value,  I  take 
the  liberty  of  telling  you  what  he  wrote  to  me  in  a  letter  of  April 

of  last  year.     He  said: 

t 

"I  am  trying  to  collect  data  for  the  writing  of  a  book  some  of 
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these  days,  entitled,  'The  Subversion  of  the  Constitution/    I  will  give 
you  some  of  the  chapters. 

"Chapter  I. — ^A  Retrospect.  This  will  contain  a  brief  reference 
to  historical  events  where  personal  rights  have  been  overriden  and 
where  those  things  have  happened  which  the  provisions  of  the  Con- 
stitution in  that  regard  were  intended  to  prevent.  It  ought  to  be 
written  in  the  most  striking  manner,  which  I  may  never  hope  to  do. 

"Chapter  II. — Constitutional  Guarantees,  including  a  discussion 
of  the  constitutional  convention  and  the  reason  for  their  adoption, 
'ihis  would  necessarily  include  defining  the  powers  of  the  three  co- 
ordinate branches  of  the  government. 

^'Chapter  III. — ^The  History  of  the  Constitution,  and  the  decisions 
of  the  Supreme  Court,  such  as  the  Ju  Toy  case,  which  denied  the. 
right  of  one  claiming  to  be  a  native-born  citizen  to  appeal  to  the 
courts  by  habeas  corpus,  thereby  entitling  him  to  a  hearing  as  to 
whether  he  was  entitled  to  enter  his  native  country,  and  many  more 
decisions  showing  the  gradual  trend  toward  executive  power. 

"Chapter  IV.—Will  Congress  Finally  Abdicate?  This  chapter  will 
discuss  many  acts  of  Congress  which,  have  delegated  to  the  Depart- 
ments the  right  to  malce  rules  and  regulations,  some  of  which  acts 
have  expressly  provided  that  the  violation  of  such  rules  and  regula- 
tions shall  constitute  a  criminal  offense.  (It  is  not  a  criminal  offense 
in  this  district  yet.)  The  Supreme  Court,  however,  recently  stood 
equally  divided  upon  the  question. 

"Chapter  V. — The  Growth  of  Bureaucracy.  This  would  compare, 
among  other  things,  the  condition  of  the  colonies  with  the  present 
condition  as  being  domniated  over  by  a  lot  of  special  agents. 

"Chapter  VI. — A  discussion  of  the  causes  which  have  led  to  these 
subversions — ^the  sensational  press — popular  clamor — the  want  of  a 
thorough  Knowledge  of  the  fundamentals  of  our  government  and  inci- 
dentally it  might  embrace  a  brief  reference  to  the  failure  of  pure 
democracy  and  assign  the  reasons." 

At  another  time  he  wrote  me: 

"It  is  true  we  have  vast  accumulations  of  wealth  brought  about 
in  large  part  by  privilege,  but  the  world  will  never  see  the  day  when 
men  will  be  equal  in  the  ability  to  acquire  wealth,  any  more  than 
they  will  be  upon  the  same  plane  mentally  or  morally.  Sancho  Pan^a 
observed  this  when  he  was  governor  of  the  island,  when  he  remarked 
upon  the  ever  present  contest  between  the  haves  and  the  have 
nets.     •     •     •  . 
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"Now  I  know/'  he  wrote,  "that  the  owners  of  predatory  wealth, 
as  it  is  rightly  called,  have  heen  perfectly  regardless  of  consequencea. 
I  know  that  they  live  in  an  atmosphere  where  they  cannot  under- 
stand or  appreciate  the  danger  to  property  rights  generally  which  is 
everywhere  impending.  No  doubt  it  is  a  truism  to  say  that  they  do 
not  oare.  But  as  against  these  reckless  adventurers  and  financial 
bandits,  we  have  the  great  conservative  element  of  the  community 
which  has  been  proceeding  as  fast  as  the  complicated  situation  would 
permit  to  so  regulate  affairs  that  a  man  would  have  the  right  to  o^n 
property,  but  at  the  same  time  be  denied  the  right  to  use  it  to  the 
disadvantage  of  the  community  at  large  by  the  exercise  of  privileges 
not  generally  available." 

In  the  last  message  I  had  from  him.  but  a  few  days  before  his 
death,  he  remarked  again  the  tendency  to  depart  from  those  prln 
oiples  upon  which  the  nation  was  founded,  and  upon  which  alone,  he 
believed,  it  could  survive.     He  closed  his  comment  with  this  expres- 
sion: 

"Occupying  a  place  where  opportunity  affords  to  abide  by  and 
uphold  the  things  established  by  the  fathers,  I  am  going  to  contribute 
my  mite  to  staying  the  tide,  upholding  the  laws  by  preserving  the 
constitution,  as  I  am  sworn  to  do." 

And  so,  when  I  deplore  his  taking  off.  it  is  not  so  much  at  that 
affliction  which  broke  our  fair  companionship  and  robbed  me  of  my 
friend,  but  because  the  nation  in  this  trying  hour  has  lost  a  stout 
defender.  Comprehensive  wisdom  and  unfaltering  courage  are  qual- 
ities still  rare  enough  amongst  the  servants  of  this  republic  to  require 
that  we  should  deeply  feel  the  4os8  of  one  who  possessed  those  qual- 
ities in  such  a  high  degree.  Observe  a  government  erected  upon  the 
highest  ideals,  nurtured  in  its  infancy  by  the  purest  patriotism  and 
builded  by  high  statesmanship  into  what  we  have  fondly  believed  to 
be  the  grandest  institution  in  the  history  of  civilization,  and  it  im- 
perilled now  when  it  should  be  at  the  very  height  of  Its  security  and 
strength.  An  unconscionable  and  greedy  wealth  has  been  permitted 
to  plunder  and  corrupt,  while  commercialism  enshrouded  patrioi  b  n: 
a  sudden  awakening  of  the  people  and  their  inconsiderate  rush  towara 
an  extreme  which  threatens  our  very  institutions — a  determined  dis- 
position to  trample  upon  established  principles  and  subvert  the  entire 
scheme  of  government  in  a  frenzy,  to  right  these  wrongs  which  any 
day  might  be  corrected  by  the  application  of  long  appointed  rules, 
and  which  will  inevitably  give  way  to  greater  evils  as  these  ruleo  uvi^ 
departed  from;  men  of  real  pith  and  puissance,  too  often  lackln.^, 
to  guide  our  affairs.  Those  who  realize  that  republican  government 
is  yet  but  an  experiment  on  the  earth,  and  that  it  has  not  yet  been 
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demonstrated  that  tyranny  and  misrule  are  not  possible  under  such 
a  form  of  government  as  ours  may  well  be  apprehensive  of  the  future. 
At  such  an  hour  as  this  we  can  ill  afford  to  lose  a  man  of  the  breed 
of  him  of  whom  I  speak — a  man  who  had  the  wisdom  to  see  the  truth 
and  the  courage  all  undeterred  to  do  the  right  as  he  observed  it. 

One  who  knew  him  not  so  well,  one  who  loved  him  less  than  1, 
might  picture  his  character  with  a  Hrmer  brush.  He  was  a  simple 
man,  and  out  of  the  simplest  elemental  things  he  gathered  his  aspi- 
rations and  his  Joys.  His  virtues  were  those  of  the  natural  unspoiled 
man  and  his  faults  were  the  same.  He  was  at  constant  war  with 
pretense  and  with  sham;  dishonesty  in  action,  word  or  thought  he 
never  understood,  and  likewise  never  could  forgive.  An  exuberant 
sjonpathy,  an  almost  boyish  whimsicality,  a  sense  of  humor  which 
most  often  demonstrated  itself  in  quaint  exaggeration,  were  char 
acteristics  which  tied  him  close  to  those  who  knew  him  well.  High 
purpose,  inexorable  honesty,  and  withal  a  broad  benevolence,  sat 
upon  his  brow  and  showed  in  every  feature  of  his  face.  Serene  and 
buoyant  always,  he  loved  this  world  and  all  that  was  therein.  As 
the  true  child  of  nature,  the  sun  *shone  and  the  rains  of  heaven  fell — 
all  for  his  delight,  and  every  shrub  that  grew  and  every  flower  that 
blossomed  was  reserved  for  his  emotion;  and  as  Nature  never  does 
betray,  she  nurtured  him  and  gave  him  much  of  strength  and  those 
fair  qualities  of  heart  and  mind  which  make  a  man  beloved  of  his 
fellow  men. 

All  that  he  was  he  achieved  with  no  aid  save  that  which  his 
merit  was  sufficient  to  command.  His  whole  existence  was  devoted 
to  self-improvement.  The  task  of  his  lifetime  was  to  enlarge  and 
strengthen  those  faculties  with  whicti  he  was  endowed,  so  that  his 
life  was  one  of  constant  growth  as  he  took  unto  himself  a  nobler 
culture  and  a  deeper  wisdom.  Nor  shall  we  believe  that  such  a  course 
of  preparation,  of  unremitting  growth,  of  constantly  expanding  worth 
ai)d  usefulness  is  checked  forever  by  a  disembodiment  of  faculties 
thus  under  God  attained.  Rather  have  faith  enough  to  trust  that  the 
genius  of  the  universe  has  laid  out  a  better  order  for  humanity,  so 
that  the  might  and  power  which  man  hath  wrought  even  out  of  his 
primal  nothingness  shall  not  perish  altogether  in  the  whirling  of  the 
spheres. 

"Nor  blame  I  Death,  because  he  bare 

The  use  of  virtue  out  of  Earth; 
1  know  transplanted  human  worth 

Will  bloom   to  profit  otherwhere. 

For  this  alone  on  Death  I  wreak 

Tne  wrath  that  pamers  in  my  heart; 

Ho  put  our  lives  so  far  apart 

Wo  cannot  hear  each  other  speak.' 


»» 
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REPORT  OF  COMMITTEES  ON 

OBITUARIES 

Hon.  Clinton  W.  Howard, 

President  of  the  Washington  State  Bar  Association: 

Dear  Sir: 

Your  Committee  on  Obituaries  begB  leave  to  report  that  since 
tlie  adjournment  of  our  Association  at  Bellingham  last  year,  it  finds 
that  the  following  named  members  of  the  Bench  and  Bar  of  Wash-, 
ington  have  passed  away: 


JUDGE  EDWARD  W.  TAYLOR. 


On  August  12,  1910,  Edward  W.  Taylor,  Superior  Judge  of  Okan^ 
ogan  County,  died.  He  was  born  at  Ottawa,  Illinois,  October  28th, 
1854«  He  moved  with  his  parents  to  California  in  1858.  The  parents 
were  unable  to  give  him  the  educational  advantages  which  so  bright 
a  boy  should  have  had;  but,  by  his  own  energy  and  ambition,  he  suc- 
ceeded in  earning  his  way  into  and  being  graduated  from  the  Santa 
Rosa  College,  In  1882  he  was  admitted  to  practice  law  in  Nevada. 
Two  years  later  he  came  to  the  Territory  of  Washington.  From  1884 
until  1906  he  practiced  law  in  Tacoma.  In  the  latter  year  he  was  elect- 
ed to  and  served  a  term  in  the  State  Senate.  A  year  or  two  later  he 
exhibited  symptoms  of  locomotor-ataxia  and  soon  became  partially 
paralyzed.  Undeterred  by  this  misfortune,  and  with  his  body  in  a 
really  pltable  condition,  he  continued  manfully  at  his  practice  and  in 
the  support  of  his  family.  In  1906  he  removed  to  Loomis  in  Okanogan 
County;  and  three  years  afterwards  his  family  moved  there  also.  He 
was  not  long  at  Loomis  before  he  was  elected  Judge  of  the  Superior 
Court  for  that  and  the  other  counties  in  the  judicial  district.  He 
served  in  this  capacity  until  his  death.  His  body  was  brought  to 
Tacoma  and  cremated. 

Judge  Taylor  was  a  bright  lawyer  and  an  indefatigable  worker. 
He  was  well  liked  by  everybody  in  Tacoma,  and  his  popularity  followed 
him  to  Okanogan  County  and  remained  with  him. 
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judge  edward  wh1t80n. 

In  October.  1910,  Hon.  Edward  Whitson,  United  States  District 
Judge  for  the  Eastern  District  of  Washington,  passed  away.  He  was 
bom  in  Linn  County,  Oregon,  October  6th,  1852,  and  was  therefore 
just  fifty-eight  years  of  age  at  the  time  of  his  death.  His  edcuation 
culminated  at  a  small  college  at  Monmouth,  Oregon.  In  1869  he  re 
moved  with  his  parents  to  Puget  Sound.  In  1870  he  crossed  the  Cas- 
cade Mountains  and  settled  in  that  part  of  Eastern  Washington  now 
embraced  in  Kittitas  County,  where  he  engaged  in  railing  sheep  and 
cattle.  In  1874,  at  the  age  of  twenty-two,  he  was  elected  County  Audi 
tor  of  Yakima  County.  In  1876  he  was  elected  to  the  House  of  Repre 
sentatives  of  the  Legislative  Assembly  of  Washington  Territory  and 
served  one  term.  He  was  admitted  to  the  Bar  at  Olympia  in  1878. 
and  took  up  the  practice  of  law  at  Takima  City,  whence  he  removed 
to  North  Takima  when  the  latter  town  was  started  as  a  substitute  for 
the  former.  In  North  Yakima  he  served  several  trms  as  Mayor, 
and  was  President  of  the  First  National  Bank  for  many  years.  He 
was  a  delegate  to  the  Republican  National  Convention  which  nominal 
ed  Benjamin  Harrison  for  the  presidentcy.  In  1904-5  he  served  as 
President  of  this  Association. 

In  1885  Judge  Whitson  married  Nellie  Bateman,  who  bore  bim 
two  daughters,  Marian  Whitson  and  Mrs.  Earle  B.  Crane,  of  Spokane. 
The  three  survive  him.  In  1905  he  was  appointed  as  United  States 
District  Judge  for  Elastem  Washington. 

Mr.  W.  T.  Dovell,  of  the  Seattle  Bar,  has  prepared  an  elaborate 
and  scholarly  sketch  of  the  life  and  character  of  Judge  Whitson  for 
delivery  to  you  at  this  meeting,  and  as  any  attempt  to  improve  upon 
any  production  of  Mr.  Dovell's  would  be  like  painting  the  lily,  I  shall 
leave  to  him  the  entire  subject  beyond  the  meager  data  here  presented, 
data  here  presentd. 


JUDGE  ERNEST  PECK. 

The  successor  of  Judge  Edward  W.  Taylor  on  the  Okanogan 
Bench  was  Ernest  Peck,  who  died  of  pneumonia  at  the  Sacred  Heart 
Hospital  in  Spokane  on  Saturday,  December  3,  1910,  after  an  illness 
of  about  thirty-six  hours.  He  was  born  in  Port  Chester,  New  York, 
August  16,  1874,  and  was  therefore  but  a  little  over  thirty  six  years 
of  age.  He  was  graduated  from  the  New  York  Law  School  in  1897. 
He  studied  law  for  four  years  In  the  office  of  his  brother,  Jerome 
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Peck.  He  came  to  Seattle  in  1898  and  was  admitted  to  the  Washing- 
ton Bar.  After  spending  a  year  in  Seattle  and  Skagway,  Alaska,  he 
moved  to  Wenatchee,  and  thence  to  Chesaw  in  1899.  He  was  married 
on  December  25,  1902,  to  Miss  Stella  Smalley,  eldest  daughter  of  Hon. 
and  Mrs.  M.  A.  Smalley  of  Chesaw.  Their  daughter  Helen,  now  in 
her  seventh  year,  is  the  sole  fruit  of  the  marriage.  In  1906  the  family 
moved  to  Oroville,  where  he  opened  a  law  office.  There  he  resided  until 
his  appointment  to  the  Superior  Bench  in  August,  1910. 

Judge  Peck  went  through  the  usual  trials  of  a  young  attorney 
starting  in  a  new  country; but  his  genial  disposition  and  fine  character 
soon  gathered  around  him  a  band  of  warm  friends,  and  he  prospered 
rapidly.  His  death  was  greatly  mourned  in  Okanogan  and  Ferry 
Counties. 


WALTER    LOVEDAY. 


At  the  early  age  of  forty-five,  in  the  city  of  Tacoma,  on  February 
25.  1911.  Walter  Loveday  died  of  heart  trouble.  He  was  born  in  Eng 
Jand  and  studied  law  in  London,  whence  he  came  to  this  country 
and  settled  in  San  Diego,  California,  where  he  practiced  law  for  two 
>ears.  He  then  removed  to  Tacoma  and  entered  the  legal  service  of 
the  Northern  Pacific  Railway  Company,  which  he  left  to  Join  the  firm 
of  Pritchard.  Stevens  &  Grosscup.  Later  he  made  one  of  the  firm 
of  Loveday,  Kelley  &  McMillan.  In  social  life  and  at  the  Bar,  Mr. 
Loveday  was  highly  esteemed.  He  was  reliable,  honest,  upright  and 
unassuming;   and  his  death  was  greatly  mourned  in  Tacoma. 


VESTAL  SNYDER. 

/t  North  Yakima,  on  March  7,  1911,  Vestal  Snyder  died  of  cir- 
rhosis of  the  liver  after  an  illness  of  several  weeks.  He  had  been  in 
precarious  health  for  some  time  and  but  slight  expectation  of  his 
eventual  recovery  was  entertained.  He  was  born  December  27,  1867. 
at  New  Orleans,  La.  He  was  married  on  Thanksgiving  Day,  1901, 
to  Nona  Marquis,  at  Danville.  Illinois.  She  and  two  daughters,  Helen 
and  Marion,  survive  him.  He  was  a  graduate  of  the  Law  Course  at 
Valparaiso,   Indiana.     He   removed   to   North   Yakima   in    1894,   after 
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having  spent  a  short  time  at  Spokane  and  Cheney.  He  was  for  a 
long  time  in  law-partnership  with  Judge  E.  B.  Preble,  and  latterly 
with  Floyd  Hatfield.  He  served  aa  Prosecuting  Attorney  of  Yakima 
County,  and  as  City  Attorney  of  North  Yakima  several  terms.  In 
later  years  he  devoted  a  great  deal  of  his  attention  to  farming  in  the 
neighborhood  of  North  Yakima.  He  was  a  popular  man  throughout 
Yakima  County  and  had  a  large  following  of  devoted  friends. 


ROBERT  G.  HUDSON. 

One  of  my  associates  on  this  Committee  this  year  was  Robert  G. 
Hudson,  of  Tacoma,  who  died  in  that  city  on  April  16th,  last,  in  the 
sixty  second  year  of  his  age.  He  was  the  son  of  a  distinguished  lawyer 
of  Mississippi,  Robert  S.  Hudson.  He  was  graduated  from  the  Uni- 
versity of  Mississippi,  admitted  to  the  Bar,  and  practiced  law  witli 
his  father  in  Yazoo  City.  In  that  State  he  formed  a  law-partnership 
with  R.  S.  Holt,  with  whom  he  continued  to  be  associated  to  tbe 
moment  of  his  death.  He  followed  Mr.  Holt  from  Yazoo  City  to  Ta- 
coma  in  1891.  He  was  prominently  mentioned  as  good  timber  for  a 
Federal  Judgeship  in  this  State  two  years  ago  and  had  strong  support 
for  the  appointment.  He  is  survived  by  two  sons  and  one  daughter 
Mr.  Hudson  was  one  of  the  best  known  attorneys  in  Western  Wash- 
ington and  was  an  important  figure  in  the  business  and  social  life  of 
Tacoma. 


JOSEPH   r.  EAOES. 

Continually  mourning  over  the  death  of  a  beloved  daughter  a 
year  previously,  and  suffering  great  depression  of  spirits,  Joseph  F. 
Eades  hastened  his  own  end  at  Seattle  on  April  28,  1911,  leaving  sur- 
viving him  a  wife  and  another  daughter.  He  came  to  Seattle  five 
years  previously  from  Plattsburg,  Missouri,  where  he  at  one  time  held 
the  position  of  United  States  Marshal  of  the  Western  District  of  that 
State. 
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W.  I.  AQNEW. 

At  Aberdeen  on  May  18,  1911,  W.  I.  Agnew,  a  prominent  member 
of  the  Bar  of  Chehalis  County  and  a  good  citizen,  died  after  an  opera- 
tion for  cancerous  growth  in  the  intestines.  He  had  purchased  a 
ticket  for  Rochester,  Minnesota,  to  go  to  the  famous  hospital  of  the 
Mayo  Brothers;  but  a  growing  weakness  induced  him  to  undergo  the 
operation  at  a  local  hospital.  He  did  not  recover  from  the  shock.  He 
is  surviyed  by  a  wife  and  an  only  child,  a  daughter  of  fourteen  years 
of  age.  He  was  fifty-one  years  old.  His  father,  living  in  ^^vmpia. 
is  ninety  years  old.  He  was  bom  on  a  farm  near  Toronto,  Canada, 
and  attended  school  at  Port  Samia,  where  he  also  taught  school  until 
1884,  when  he  removed  to  Groton,  South  Dakota,  and  entered  upon 
the  study  of  law.  From  Groton  he  removed  to  Aberdeen  in  the  same 
State,  and  from  Aberdeen,  in  1890,  he  removed  to  Olympia,  from  which 
he  removed  to  Aberdeen.  Washington,  six  years  before  his  death. 


WILLIAM   W.  WYNKOOP. 


At  the  age  of  twenty  six,  with  brilliant  prospects  at  the  Bar, 
William  W.  Wynkoop  died  at  Tacoma  on  May  24th  last.  He  was  born 
in  Jamestown,  N.  Y.,  June  26,  1885.  He  had  lived  in  Tacoma  since 
1S88.  His  parents  being  a  well-known  and  highly  esteemed  family, 
his  own  acquaintance  being  extensive,  and  his  qualities  of  head  and 
heart  being  highly  prized,  his  untimely  death  made  a  painful  impres- 
sion upon  the  community. 


FRANK  8.  SOUTHARD. 


On  May  30th  last,  Frank  S.  Southard,  of  the  firm  of  Morris, 
Southard  &  Shipley,  of  Seattle,  died  in  that  city  of  uremic  poisoning, 
after  an  illness  of  over  two  years.  He  was  born  at  Raymond,  Ohio, 
March  12,  1865,  and  came  to  Seattle  in  the  Autumn  of  1890.  He  was 
noted  as  an  athlete  and  was  a  devotee  of  all  manly  sports.  He  was  a 
graduate  of  Antioch  College  and  of  the  Harvard  Law  School.  He  is 
survived  by  his  wife  and  two  daughters  aged,  respectively  eighteen 
and  sixteen.  He  was  a  man  of  most  examplary  habits  and  of  agree 
able  disposition,  and  in  all  the  relations  of  life,  was  highly  esteemed. 
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SIMON  PETER  RICHARDSON. 

One  of  the  most  popular  attorneys  in  Western  Washington  was 
dimon  Peter  Richardson,  of  Shelton,  the  capitol  of  Mason  County, 
where  he  died  on  the  6th  of  this  month.  He  was  bom  in  Summer- 
field,  Alabama,  October  24,  1865;  his  father  being  Rev.  Simon  Peter 
Richardson,  a  prominent  clergyman  in  the  Methodist  Episcopal  Churcii, 
South.  He  entered  upon  his  legal  training  in  Tazoo  City,  Mississippi. 
He  turned  from  the  law  to  Journalism  and  became  for  a  time  the  editor 
of  the  *'Yazoo  Sentinel."  He  came  to  the  State  of  Washington  In 
1896.  After  a  few  months  spent  in  Taooma  and  Chehalis,  he  located 
permanently  in  Shelton.  He  was  a  familiar  figure  in  all  State  Con- 
ventions of  the  Democratic  Party,  but  was  never  an  applicant  for  any 
nomination  for  himself.  The  only  public  position  which  he  ever  held 
was  that  of  Prosecuting  Attorney  of  Mason  County,  to  which  he  was 
appointed  upon  the  death  of  the  elected  incumbent.  He  leaves  a  wife 
and  five  children.  His  brother  Charles,  who  practiced  law  for  several 
years  in  Tacoma,  is  now  President  of  the  Pacific  Cold  Storage  Com 
pany  in  that  city  and  has  retired  from  practice.  Other  members  of  the 
family  are  still  living  in  Mississippi  and  Alabama.  Mr.  Richardson's 
death  was  wholly  unexpected,  and  the  physicians  have  been  unable 
to  ascertain  any  cause  for  it.  About  10:30  p.  m.  on  the  7th  Instant 
he  retired  in  his  usual  health  and  spirits,  with  his  son,  to  a  tent  ad- 
Joining  the  family  residence.  A  few  minutes  after  getting  into  bed, 
his  son  Hal  heard  a  cry  from  the  father,  who  rose  in  sitting  posture 
and  fell  back  without  further  sound  or  movement.  When  Mrs.  Rich 
ardson  reached  the  tent  from  the  home  his  life  had  departed.  His 
wit,  humor  and  geniality  made  him  a  great  favorite  everywhere,  and 
his  death  was  sincerely  lamented  over  all  of  Western  Washington. 


ROBERT  W.   PRIGMORE. 

The  most  tragic  and  sensational  death  of  the  year  was  that  of 
Robert  W.  Prigmore,  one  of  the  Superior  Judges  of  King  County.  On 
the  17th  instant  he  and  his  intimate  friend  and  former  partner,  Mr. 
Robert  H.  Evans,  Deputy  Prosecuting  Attorney  of  King  County,  went 
to  Whatcom  County  on  a  hunting  expedition.  Speaking  of  the  un- 
fortunate affair  near  the  scene  of  the  tragedy,  Mr.  Evans  says: 

"I  want  all  the  facts  to  be  known  about  this  terrible  affair.  We 
came  here  last  Saturday  and  hired  a  horse,  going  the  next  day  to  a 
shingle  bolt  camp  on  Baker  River,  In  Whatcom  County.     The  men 
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there  said  we  could  get  better  fishing  on  Rainbow  Greek,  bo  we  kept 
on  the  trail  that  led  to  the  north  of  Baker  Lake,  in  Whatcom  County. 

"We  spent  Sunday  afternoon  and  Sunday  night  at  the  house  of  a 
ranchman  and  put  up  our  horse  there. 

"Monday  morning  we  left  about  5  o'clock  for  Rainbow  Creek  to 
fish.  We  were  told  by  one  rancher  that  there  were  lots  of  bear  around, 
and  that  he  had  seen  one  the  day  before.  There  is  a  lot  of  salmon- 
berry  brush  along  the  trail,  and  we  saw  a  number  of  bear  tracks 
before  we  reached  the  creek. 

"When  w^e  arrived  there,  Prigmore  went  over  towards  some  green 
timber  and  I  circled  around,  getting  up  close  to  the  snow  line.  I 
came  back  about  1  o'clock.  Bob  told  me  that  he  had  seen  a  number 
of  bear  signs  over  on  Swift  River,  and  we  moved  the  camp  up  to 
Rainbow  Creek.  We  could  not  do  any  fishing,  as  the  creek  is  very 
swift  and  muddy,  so  we  brought  the  camp  outfit  up  from  the  ranch 
and  camped  there  Monday  night. 

"Before  retiring,  Prigmore  laid  his  fishing  outfit  upon  a  log.  I 
told  him  that  I  was  going  to  get  out  early  the  next  morning  to  see  if 
I  could  catch  a  bear  feeding.  I  got  up  just  before  daybreak  and  left 
the  camp  without  eating.  The  mosquitoes  were  bad  that  night,  aqd 
I  left  Bob  asleep. 

"I  crossed  over  Rainbow  Creek  and  walked  down  through  an  open 
country  toward  Swift  River.  I  came  to  an  opening  in  the  woods  in 
which  there  was  growing  a  considerable  amount  of  moss  on  the  rocks, 
young  poplar  and  other  shrubbery,  and  I  was  about  250  yards  from 
the  bank  of  Swift  River,  going  north,  when  I  saw  something  move 
close   to  the   ground   under  the   small   poplars. 

"The  moment  I  saw  it,  it  stopped  and  it  looked  like  it  was  the 
hind  quarters  of  a  wildcat  or  small  cougar.  It  was  about  eight  or 
nine  inches  from  the  top  of  the  ground,  and  I  looked  at  it  for  a  second, 
jerked  my  rifle  to  my  shoulder  and  fired,  but  the  object  did  not  move 
nor  could  I  hear  any  sound. 

"As  quickly  as  I  could  pump  the  gun,  I  fired  again  and  threw  a 
third  shell  into  the  barrel  of  tne  gun  and  would  have  shot  again,  when 
Prigmore  cried  out:      Don't  shoot  again.     You  have  shot  me.' 

"I  ran  as  hard  as  I  could  to  Prigmore.  He  was  on  his  back,  bleed- 
ing badly  from  his  left  breast,  and  was  unconscious.  I  ran  to  the 
river  and  carried  water  in  my  hat  and  washed  his  face.  I  saw  he 
was  bleeding  badly,  and  thought  he  was  fatally  wounded,  because  I 
could  hear  air  being  drawn  into  the  wound. 

"I  stayed  with  him  some  time  and  he  commenced  to  come  to  after 
a  time.  His  mind  cleared  up  and  he  talked  to  me  about  the  situation. 
I  asked  him  what  he  thought  I'd  better  do. 

"He  reached  out  his  hand  and  took  hold  of  mine  and  forgave  me 
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litr  the  awful  mistake  I  had  made.  He  said  there  was  no  use  to  worr) 
iibout  it.    I  told  him  I  thought  he  was  going  to  die. 

'He  told  me  to  give  his  love  to  his  wife  and  his  children. 

'I  ran  eight  and  one-half  miles  down  the  trail  for  aid,  and  when 
I  returned  Bob  was  dead.  I  had  erected  a  shade  over  him,  but  during 
iny  absence  he  had  torn  it  down.  He  was  lying  on  his  back  with  his 
bunds  folded  across  his  breast. 

''We  made  a  pack  and  brought  him  in  this  morning.  If  I  had 
known  that  Bob  was  out,  I  would  have  been  more  careful,  but  I  was  a 
mile  and  one-half  from  camp,  and  thought  he  was  asleep.  The  day 
bi'fore  we  talked  about  reckless  shooting,  and  both  agreed  to  be 
careful.    This  is  the  first  and  saddest  accident  of  my  life." 

Judge  Prigmore  was  born  at  Sedalia,  Missouri,  March  22,  1865. 
Ihi  worked  on  a  farm  during  his  youth,  attended  the  District  school 
aod  later  took  an  Academic  Course  at  the  State  University  of  Mis- 
s^)ari.  He  subsequently  attended  the  Law  School  of  that  University, 
fnim  which  he  was  graduated  in  1889.  He  began  the  practice  of  law  in 
Sc^alia,  remained  there  for  several  years,  and  then,  on  account  of 
ill  health,  removed  to  Colorado.  From  Colorado  he  came  to  Seattle 
and  served  as  Deputy  Prosecuting  Attorney  during  the  two  terms  of 
Kenneth  Mackintosh,  and  one  year  under  George  F.  Vanderveer.  He 
rotilgned  from  the  latter  service  to  enter  private  practice  and  became 
a  member  of  the  firm  of  Hart,  Prigmore  &  Evans.  In  1892  he  mar- 
ried Miss  Ada  P.  Hart,  sister  of  John  B.  Hart,  who  later  became  his 
ptirtner.  The  fruits  of  this  union  are  two  children;  Hazel,  sixteen 
yivirs  old,  and  Robert,  ten  years  old.  He  continued  as  a  member  of 
that  firm  until  March  22nd  last,  when  he  was  appointed  Superior  Judge, 
uuder  the  Act  providing  two  additional  Judges  for  King  County.  He 
gave  great  satisfaction  to  the  Bar  during  his  brief  incumbency  of  that 
olflce.  An  Insight  into  his  modesty  and  worth  is  afforded  by  Mr.  W. 
T.  Dovell  in  these  words: 

''I  was  associated  with  him  in  two  cases  of  considerable  magni- 
tude in  which  the  issues  were  very  involved,  and  came  to  know  that 
hi  4  mind  ran  along  the  straight,  true  groove  and  that  he  was  incapable 
of  levious  methods  of  reasoning.  To  show  the  modesty  and  sterling 
qualities  of  the  man,  I  will  recite  that  at  the  time  he  was  being  men- 
tic  iiied  for  possible  appointment  to  the  Superior  Bench  he  came  to  me 
i^Dd  asked  me  frankly  whether  I  thought  ne  was  qualified  for  that 
position,  assuring  me  at  the  time  that  he  would  not  take  it  amiss  if 
I  Hiiid  that  he  did  not  measure  up." 

In  a  memorial  address  upon  Judge  Prigmore  delivered  before  the 
Berch  and  Bar  of  King  County,  the  following,  scholarly  and  eloquent 
tribute  was  paid  by  Judge  Robert  B.  Albertson: 

'Brethren  of  the  Bench  and  Bar:     The  seat  of  sorrow  Is  in  the 
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heart  and  it  haa  been  well  said  'the  heart  speaka  most  when  the  lips 
move  not.'  The  only  solace  for  the  stricken  soul  is  to  be  found  in  si- 
lence and  solitude.  The  deepesct  transports  of  our  nature  shrink 
from  the  glare  of  public  view: 

'My  heart  is  in  the  coffin  there  with  Caesar, 
And  I  must  pause  till  it  come  back  to  me.' 

is  the  voiceless  tribute  wrung  by  grief  from  every  Anthony.  I  believe 
all  of  us  may  truly  say,  as  now  we  observe  the  rites  of  love  bereft: 

'I  have  within  me  that  which  passeth  show, 
These  but  the  trappings  and  the  suits  of  woe.' 

"But,  yet,  we  find  consoling  grace  in  gathering  here  to  pay  our 
parting  tribute  to  the  lamented  dead.  While  the  strain  of  sorrow 
must  attune  the  memorial  note,  the  mournful  tone  is  yet  relieved  by 
ringing  ohlmes  that  brighten  every  measure.  Although  we  bend  once 
more  beneath  the  yoke  of  sad  affliction,  yet  our  hearts  may  lift  with 
pride  as  we  review  the  roster  of  our  loved  and  lost. 

''How  oft,  indeed,  have  we  been  forced  to  feel  that  'death  loves  a 
shining  mark,  a  signal  blow!'  Time  and  again  this  Bench  and  Bar 
alike  have  flushed  the  syothe  of  the  remorseless  Reaper.  As  I  look 
around  today  and  note  the  loss  of  so  many  of  our  best  and  brightest — 
as  I  vainly  sigh  for  the  touch  of  vanished  hands,  the  sound  of  voices 
forever  stiU^I  feel  that  I  might  well  exclaim: 

'When  I  remember  all  the  friends,  so  linked  together, 

I've  seen  around  me  fall,  like  leaves  in  wintry  weather, 

I  feel  like  one  who  treads  alone  some  banquet  hall  deserted, 

Whose  lights  are  fled,  whose  garlands  dead,  and  all  but  he 
departed.' 

"Our  weak  mortality  always  trembles  in  the  presence  of  grim 
Death.  In  whatever  form  or  at  whatever  time  it  may  come,  the  im- 
penetrable mystery  fills  us  with  sorrow  and  solicitude.  But  the  phil- 
osophy of  man  learns  to  bow  with  a  degree  of  resignation  to  the  com> 
mon  lot  of  all,  when  the  inevitable  end  is  foreshadowed  to  our  view. 
When  a  good  man  whom  we  have  known  and  loved  departs  this  life, 
even  in  the  usual  course  of  nature,  we  mourn  and  are  for  a  time  dis- 
consolate. But  the  recollection  of  his  virtues  and  graces  is  a  healing 
balm  that  takes  the  sting  from  sorrow  when  we  can  recall  his  career 
as  rounded  and  complete. 

"In  the  death  of  Robert  W.  Prigmore,  we  are  overwhelmed  today 
with  more  than  the  first  pangs  of  grief.  His  untimely  end  was  a 
tragedy  that  leaves  us  shocked  and  appalled.     The  bitterness  of  his 
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fate  leaves  us  without  comfort — it  seems  to  us  now  without  the  hope 
of  it.  There  was  a  cruel  irony  of  fate  in  evrey  circumstance  of  his 
taking  off.  He  was  cut  down  without  warning  or  premonition  while 
in  the  maturity  of  his  manhood  and  in  the  plenitude  of  his  powers.  He 
died  alone  in  the  shades  of  a  primeval  forest,  away  from  his  wife 
and  children  whom  he  loved  so  tenderly,  while  in  quest  of  healthful 
pastime  and  a  well  earned  rest  from  his  labors.  That  such  a  man 
should  have  met  with  such  a  fate  passeth  the  understanding  of  our 
finite  minds.  But  he  met  it  with  the  courage  of  a  noble  manhood, 
and  the  smile  that  yet  glorifies  his  face  attests  that  there  was  no  fear 
or  bitterness  in  his  gentle  spirit  as  it  breathed  farewell  to  all  that  he 
loved  on  earth. 

"To  speak  naught  but  good  of  the  dead  is  a  rule  that  convention 
has  prescribed  for  memorial  occasions.  It  is  a  custom  that  at  times 
might  be  honored  more  in  the  breach  than  in  the  observance.  But, 
while  I  would  not  offend  the  shades  of  our  departed  brother  with  words 
of  fulsome  praise,  I  can  sincerely  say  that  I  have  never  heard  him 
speak  ill  of  his  fellows,  nor  have  I  ever  heard  anyone  speak  ill  of 
him.  He  was  a  man  of  exalted  character  both  in  private  and  public 
life.  Through  all  vicissitudes  which  mixed  the  bitter  with  the  sweet, 
he  steered  a  steady  course  and  kept  unsoiled  his  native  sensibility. 
He  moved  in  self-respect  among  the  high  nor  did  he  deign  by  dema 
gogic  arts  to  gull  the  favors  of  the  low.  His  unbought  grace  despised 
the  snob  and  sycophant,  and  yet  his  mien  of  dignity  was  but  the  shield 
of  manly  pride,  the  reserve  of  generous  sentiment.  He  did  not  wear 
his  heart  upon  his  sleeve,  but  within  a  warm  humanity  pulsed  deep 
and  strong.  He  was  a  splendid  type  of  plain,  everyday  American 
citizenship.  He  forged  his  way  from  the  farm  of  his  boyhood  with 
duty  as  his  watchword  and  steadfast  beacon  light. 

"Our  brother  Prigmore  was  a  modest  man,  quiet  and  unobtrusive, 
who  kept  in  life  the  noiseless  tenor  of  his  way.  He  was  of  that  gentle 
type,  who,  with  rare  grace  and  talent,  are  yet  so  often  *bom  to  blush 
unseen.'  Alas,  that  we  should  be  so  prone  to  measure  merit  merely 
by  the  mark  it  makes,  heedless  of  virtue  clothed  in  shrinking  mod- 
esty, callous  to  hungry  grace  and  genius,  only  hearkening  to  the  hall 
of  worth  when  chance  and  character  conjoin  to  seize  the  rightful 
due,  or,  perchance,  when  all  too  late  the  sense  of  pleading  charms 
that  bloomed  in  long  neglect  comes  only  with  the  frost  that  shrouds 
them  from  our  sight. 

"But  the  high  merits  of  our  brother  could  not  fail  to  meet  with 
ultimate  recognition.  Slowly  but  surely,  he  felt  and  found  his  wa5% 
He  was  an  honor  to  the  Bench  and  Bar  of  this  State.  In  his  death  I 
principles  of  our  jurisprudence.     He  was  a  safe  counsellor  and  as  an 


In  Memoriam  201 

advocate  was  earnest  and  effective.  He  brought  to  the  Bench  a  well- 
trained  mind  that  was  stored  with  legal  knowledge.  As  a  practitioner, 
he  was  imbued  with  a  high  sense  of  professional  ethics;  while  as  a 
Judge  he  lived  up  to  the  highest  standards  of  his  office.  As  one  of 
his  associates  during  the  brief  term  for  which  he  was  spared,  I  learned 
to  recognize  and  esteem  his  exceptional  qualities  of  heart  and  head. 
He  was  an  honor  to  the  Bench  and  Bar  of  this  State.  In  his  death  I 
feel  a  sense  of  personal  bereavement. 

"What  may  have  been  his  creed  I  do  not  know,  but  suffice  it  to 
say  that  his  life  was  an  exemplification  of  the  broad  religion  of  hu- 
manity.   He  believed  with  the  poet: 

*He   prayeth   well   who   loveth   well 
Both  man  and  bird  and  beast: 
He  prayeth  best  who  Ipveth  best 
All  things  both  great  and  small; 
For  the  dear  Lord  who  loveth  us 
He  made  and  loveth  all.' 
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'I  am  fain  to  believe  that  in  the  goodly  fellowship  of  just  men  made 
perfect,  our  brother  has  reaped  the  reward  of  an  earthly  fight  that 
was  well  fought 

*'We  may  not  look  back  of  the  veil  that  shrouds  the  unrecorded 
past,  nor  read  the  scroll  of  the  infinite  future.  It  is  not  vouchsafed 
to  the  finite  mind  of  man  to  solve  the  studendous  riddle  of  human 
life.  But  while  earth  that  nourished  us  shall  surely  claim  our  growth 
to  be  resolved  to  earth  again,  what  soul  so  dead  that  does  not  glow 
with  a' conscious  spark  caught  from  celestial  fires? 

"It  is  a  sweet  assurance  of  this  hour  that  our  brother  crossed  the 
Stygian  wave  soothed  and  sustained  by  an  unfaltering  trust.  May  not 
we,  the  pale  watchers  by  the  shore,  behold,  in  nourishing  that  faith 
sublime,  a  blessed  bow  of  promise,  bending  in  beauty  from  the  ski^s 
to  lead  us  on  with  kindly  light? 

"There  is  no  death!     Although  we  grieve 
When   beautiful   familiar   forms 
That  we  have  learned  to  love  are  torn 
rrom  our  embracing  arms — 

Although  with  bowed  and  breaking  heart, 
With  sable  garb  and  silent  tread, 
We  bear  their  senseless  dust  to  rest, 
We  say  that  they  are  "dead" — 
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They  are  not  dead!  They  have  but  passed 
Beyond  the  mists  that  blind  us  here, 
Into  the  new  and  larger  life 
Of  that   serener   sphere. 

They  have  but  dropped  their  robe  of  clay 
To  put  their  shining  raiment  on; 
They  have  not  wandered  tar  away — 
They  are  not  "lost*   or  **gone." 

Though  disenthralled  and  glorified, 
They  still  are  here  and  love  us  yet; 
The  dear  ones  they  have  left  behind 
They  never  can  forget. 

And  sometimes  when  our  hearts  grow  faint 
Amid  temptations  fierce  and  deep, 
Or  when  the  wildly  raging  waves 
Of  grief  or  passion  sweep — 

We  feel  upon  our  fevered  brow 
Their  gentle  touch,  their  breath  of  balm. 
Their  arms  enfold  us,  and  our  hearts 
Grow  comforted  and  calm. 

And  ever  near  us,  though  unseen. 
The  dear  immortal  spirits  tread — 
For  all  the  boundless  universe 
Is  Life — there  are  no  dead!" 


SECOND  ANNUAL  CONVENTION  OF  THE  STATE  ASSC 

CIATION  OF  PBOSECUTINO  ATTORNEYS,  HELD  AT 

SPOKANE,  WASHINOTON,  JULY  27,  28  AND  29,  1911 


IVIeeting  was  called  to  order  by  Vice-President  Everett  J. 
Smith,  of  Walla  Walla  County,  who  made  a  short  address. 

Minutes  of  the  last  meeting  were  read  and  approved. 

Members  of  the  Association  represented  at  the  meeting 
were  as  follows: 

Atty.  Gen.  W.  V.  Tanner. 

Asst,  Atty.  Gen.  S.  H,  Kelleran. 

J.  R.  Buxton,  of  Lewis  County. 

i?.  L.  MeWilliams,  Chief  Deputy  of  Spokane  County. 

Lon  Boyle,  of  Benton  County. 

i*aul  Pattison,  of  Whitman  County, 

P.  L.  Stottler,  Chief  Deputy  of  Whitman  Coimty. 

F.  W.  Tempes.  of  Clarke  County. 

E.  M.  Sturdevant,  of  Columbia  County. 

Frank  W.  Bixby,  of  Whatcom  County. 

Everett  J.  Smith,  of  Walla  Walla  County. 

John  Truax,  of  Adams  County. 

II.  W.  Stull  of  Stevens  County. 

X.  M.  Sorenson,  of  Chelan  County. 

Section  1  of  Article  2  of  the  Constitution  regarding  mem- 
bership was  amended  to  include  **  deputy  and  assisting  prose- 
cuting attorneys." 

It  was  moved  and  carried  that  the  president  appoint  a 
committee  on  program  to  be  given  at  the  next  meeting  to  be 
held  at  the  same  time  and  place  as  the  meetinc  of  the  State 
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Bar  Assoeiatiou  iu  1912  except  the  meeting  shall  be  called  one 
day  earlier  than  that  scheduled  for  the  Bar  Association. 

It  was  moved  and  carried  that  the  Constitution  should 
he  amended  by  two-thirds  vote  of  the  members  present  at  any 
meeting. 

Among  other  topics  discussed  by  the  Association  were 
die  following: 

Local  Option  Law. 

Noxious  Weed  Law. 

Sections  of  the  Criminal  Code  regarding  Larceny,  ilurder. 
Adultery,  and  Gambling. 

Jjegality  of  County  Warrants. 

Position  to  be  taken  by  prosecuting  attorneys  in  defending 
public  officers  who  have  acted  contrary  to  the  attorney's  ad- 
vice. 

Extended  remarks  were  made  by  Attorney  General  W.  V. 
Tanner  regarding  duties  of  the  presouting  attorney  when 
r'onnty  commissioners  seek  to  exceed  legal  limits  in  the  matter 
of  county  indebtedness  and  especially  in  the  matter  of  over- 
drawing county  road  and  bridge  funds. 

Officers  for  the  ensuing  year  were  elected  as  follows: 
IVcsident — Everett  J.  Smith,  of  Walla  Walla;  Vice-President— 
#/.  K.  Buxton,  Centralia;  Secretary — John  Truax,  of  Adams 
('ounty. 

The  following  address  was  made  by  Prosecuting  Attorney 
/(,  H,  Buxton  of  Lewis  County: 

*\Mr.  President  and  Gentlemen: 

Having  been  invited  by  the  President  of  our  Association 
i't  d<'liv<*r  a  short  address  before  this  body  I  promise  you  tli«t 
in\    r<'iMarl<s  shall  have  at  least  one  merit — brevity. 
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The  attempt  at  the  last  session  of  the  legislature  to  divest 

the  office  of  Prosecuting  Attorney  of  all  original  powers  and 

to  place  the  Prosecuting  Attorney  in  the  position  of  a  mere 

office  boy  should  arouse  us  to  the  fact  that  the  right  and 
powers  which  the  Constitution  and  laws  of  this  State  now 
give  us  can  be  kept  only  by  eternal  vigilence.  As  you  know, 
a  bill  passed  the  lower  house  of  the  Legislature  last  winter 
which  gave  the  office  of  Attorney  General  the  absolute  power 
and  authority  to  begin  original  suits,  both  civil  and  criminal, 
in  any  County  of  the  State,  and  to  brush  aside  the  Prosecuting 
Attorney,  and  the  only  privilege  which  was  reserved  to  the 
County  was  that  of  paying  for  the  litigation.  Through  the 
efforts  of  members  of  our  Association,  ably  led  by  our  Presi- 
dent, this  bill  was  defeated  in  the  Senate,  but  only  after  a 
vigorous  and  bitter  fight.  I  was  present  during  the  battle  and 
inquiring  into  the  causes  of  the  introduction  of  such  an  iniquit- 
ous bill,  ascertained  that  some  Prosecuting  Attorney  had  neg- 
lected or  failed  to  institute  certain  criminal  proceedings,  which 
in  his  opinion,  after  a  careful  investigation,  he  decided  he  could 
not  maintain.  Every  Prosecuting  Attorney  knows  that  if  he 
did  not  turn  a  deaf  ear  to  at  least  fifty  per  cent  of  the  cases 
that  are  presented  to  him,  his  County  would  go  bankrupt. 
Each  Prosecuting  Attorney  knows  the  local  conditions ;  knows 
what  evidence  is  necessary  to  secure  a  conviction  much  better 
than  an  officer  who  perhaps  has  his  office  300  miles  from  the 
scene  of  the  crime.  I  am  not  aware  that  the  present  system 
of  transacting  civil  and  criminal  business  of  the  various  Coun- 
ties is  unsatisfactory  to  the  people  or  that  any  improvement 
can  be  made  by  the  abolition  of  this  office  or  taking  from  it 
all  its  powers  and  duties.  It  behoves  us  in  the  future  to  see 
to  it  that  this  office  does  not  become  the  tail  to  some  State 
Officer's  political  kite. 

And  now  as  to  the  duties  of  the  office :    Chapter  75,  Laws 
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of  1911,  provide  "That  the  Prosecuting  Attorney  of  each 
County  shall  have  authority  and  it  shall  be  his  duty,  subject 
to  the  supervisory  control  and  direction  of  the  Attorney  Gen- 
eral, to  appear  for  and  represent  the  State  and  the  County 
and  all  school  districts  in  the  County  in  which  he  is  a  Prose- 
cuting Attorney,  in  all  criminal  and  civil  actions  and  proceed- 
ings in  such  County  in  which  the  State  or  such  County  or  such 
school  dstrict  is  a  party." 

The  other  duties  of  the  Prosecuting  Attorney  are  defined 
by  Chapter  11,  Rem.  &  Bal.  Annotated  Codes  and  Statutes  of 
Washington,  Volume  2.  I  believe  it  is  a  matter  of  vital  im- 
portance to  the  proper  administration  of  the  criminal  laws  ol 
this  state  that  a  number  of  changes  be  made,  placing  the 
State  on  an  equal  footing  with  the  defendant.  There  is  no 
reason  why  the  defendant  should  have  double  the  number  of 
pre-emptory  challenges,  nor  is  there  any  reason  why  a  de- 
fendant whose  substantial  rights  have  not  been  affected  by  any 
proceeding  in  the  trial,  either  in  the  judge's  charge,  the  draw- 
ing of  the  jury,  the  remarks  of  the  Prosecuting  Attorney,  or 
in  any  other  manner,  should  be  allowed  a  new  trial.  The 
courts  also  should  frown  upon  any  attempt  on  the  part  of  the 
defendant  or  his  counsel  to  arrange  the  'stage  settings'  so 
as  to  win  the  sympathy  of  the  jury,  who,  alas  for  the  State, 
are  sometimes  not  only  soft  hearted  but  soft  headed  and  not 
more  competent  than  would  be  a  jury  drawn  from  the  incurable 
ward  of  the  insane  asylum. 

The  people  are  becoming  very  weary  of  the  methods 
adopted  by  some  attorneys  in  the  defense  of  criminals.  There 
was  a  time  when  the  defendant's  rights  in  a  criminal  case 
were  too  few  but  now  the  pendulum  has  swung  the  other  way 
and  the  State's  rights  are  disregarded  and  unprotected.  Often 
we  see  men  who  are  red  handed  go  forth  from  the  court  room 
unwhipped  of  justice.    However,  in  the  more  recent  decisions 


Prosecuting  Attorney  207 

of  our  Supreme  Court  there  is  substantial  ground  foi  believ- 
ing that  mere  technicalities  will  be  brushed  aside  by  that  able 
and  learned  tribunal.  There  is  no  County  office  more  import- 
ant than  that  of  the  Prosecuting  Attorney.  He  holds  in  his 
keeping  the  liberity  and  the  property  rights  of  the  citizens 
and  it  is  as  much  his  duty  to  protect  the  innocent  as  it  is  to 
punish  the  guilty,  and  as  over  sixty  per  cent  of  the  business  is 
County  business  there  is  no  office  in  which  the  citizen  has  so 
^reat  an  interest  as  in  this.  In  importance  it  is  not  secondary 
to  that  of  the  judge.  He  is  the  advisor  of  every  County  offi- 
cer, of  every  Municipal  and  school  district  officer,  and  on  his 
judgment  depend  important  interests,  financial  and  otherwise. 

In  my  annual  report  for  the  year  ending  December  31, 
3909,  I  made  to  the  Governor  the  following  suggestion: 

*'The  Prosecuting  Attorney  suggests  that  it  would  assist 
in  the  economical  and  vigorous  enforcement  of  the  law  if  he 
had  the  right  to  issue  subpoenas  for  witnesses  and  examine 
them  under  oath,  which  action  in  many  cases  would  result  in 
saving  the  County  the  expense  of  bringing  the  witnesses  a 
long  distance  to  testify  in  justice  court  and  would  enable  him 
to  procure  evidence  when  the  crime  was  first  perpetrated  and 
before  the  witnesses  were  seen  by  the  friends  of  the  accused. 
This  right  would  not  impose  a  burden  upon  the  State,  but 
Avould  often  result  in  procuring  evidence  which  afterwards, 
by  lapse  of  time  or  from  other  cause,  is  lost  or  its  value  greatly 
impaired.  Witnesses  are  frequently  spirited  out  of  the  country, 
beyond  the  jurisdiction  of  the  court,  resulting  in  the  miscar- 
riage of  justice.  As  the  law  imposes  upon  the  County  attor- 
ney  the  duty  of  suggesting  legislation  which  will  aid  in  the 
c*fficient  enforcement  of  the  law,  he  suggests  the  passage  of  a 
law  having  these  ends  in  view.'* 
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CONSTITUTION  OF  THE  ASSOOIATION. 

ARTICLE  I. 

Name  and  Purpoee. 

Section  I.  This  Association  shall  be  kuown  as  the  Wash- 
ington  State  Association  of  County  Prosecuting  Attorneys, 

Sec.  2,  The  purpose  of  this  Association  shall  be  the  dis- 
cussion of  such  questions  of  criminal  and  civil  law  and  pro- 
cedure as  may  arise  in  the  various  Counties  and  under  new 
laws;  the  recommendation  to  the  State  Legislature  of  such 
changes  in  the  Criminal  Code  as  may  in  the  fullness  of  our 
experience  be  deemed  advisable ;  and  in  general,  such  co-opera- 
tion as  shall  be  expedient  for  the  efficient  enforcement  of  the 
law. 

ARTICLE  IL 

Membership. 

Section  I.  The  membership  of  this  Association  shall  com- 
prise  each  and  every  Prosecuting  Attorney  in  the  State  and 
their  respective  successors  who  may  be  elected  or  otherwise 
chosen,  and  all  deputy  and  assisting  Prosecuting  Att4)meys. 

Sec.  2.  The  State  Attorney  General  and  his  deputies  and 
assistants  shall  be  honorary  members  of  this  Association, 

ARTICLE  IIL 

Meetingiis. 

Section  1.  This  Association  shall  hold  an  annual  meeting 
at  the  same  place  as  the  meeting  of  the  Washington  State  Bar 
Association,  the  time  of  this  meeting  to  begin  at  ten  o'clock 
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in  the  forenoon  next  previous  to  the  opening  of  the  session  of 
the  State  Bar  Association. 

ARTICLE  IV. 

Officers. 

Section  1.  The  officers  of  this  Association  shall  be  a  Presi- 
dent, Vice-President,  and  Secretary-Treasurer,  each  of  whom 
shall  hold  office  for  one  year  and  until  such  a  time  as  their  suc- 
cessors are  elected.  In  case  both  the  President  and  Vice- 
President  of  the  Association  ceases  to  be  a  Prosecuting  At- 
torney during  the  term  of  his  office,  the  Secretary-Treasurer 
shall,  in  that  case,  assume  the  duties  of  President,  and  should 
the  Secretary-Treasurer  cease  to  be  Prosecliting  Attorney  of 
his  County,  then  and  in  that  event,  the  President  of  the  Asso- 
ciation shall  fill  the  vacancy  by  appointment. 

Sec.  2.  There  shall  be  a  committee  of  three  members  ap- 
pointed annually  by  the  President  to  formulate  and  outline 
subjects  for  discussion  and  to  assign  subjects  to  the  several 
members  of  the  organization  for  the  purpose  of  preparing 
papers  discussing  the  subjects  so  assigned.  It  shall  be  the 
duty  of  this  committee  to  assign  the  various  topics  to  be  so 
discussed  at  least  one  month  previous  to  the  meeting  of  the 
Association. 

Sec.  3.  Such  other  committees  may  be  appointed  or  elected 
from  time  to  time  as  shall  be  deemed  expedient. 
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Year  Writer  Subject. 

1894 .  .John  Arthur  President's  Address — ^"Lawyers  in  Their 

Relations  With  the  State.'' 

"    ..R.    A.    Ballinger "Our  Community  Property  Laws." 

"    ..Frank   H.   Graves "Non-Partisan   Selection   of    the    Judic- 
iary." 

"    ..Thomas  Carroll  "Policy  of  Redemption  Laws." 

"    ..John  W.  Pratt "Government  of  Cities." 

"    ..Charles   S.   Fogg    "Evils  of  the  Promiscuous  Appointment 

of  Receivers." 

"    ..James  B.  Reavis  "Our  Exemption  Laws." 

"    ..Frank  T.  Post  "The  Material  Man's  Lien." 

'*    ..Orange   Jacobs    .."Reminiscences  of  the   Bench  and   Bar 

of  Washington." 

1895..  George  M.  Forster.  ...President's  Address. 

**    ..George   Turner    "Practice   and    Procedure   in   the   State 

of  Washington.' 


» 


**    ..Charles  O.  Bates   "Juries  and  Jury  Trials." 

"    ..David  E.  Baily   "Stare   Decisis." 

"    . .  C.  H.  Hanford  "Jurisdiction  of  American  Courts,  State 

and  Federal." 

**    ..John  J.  McGilvra  "The    Pioneer   Judges   and   Lawyers   of 

Washington." 

1896.. Charles  S.  Fogg   Presidents     Address — "The     Law     and 

Lawyer  in  History." 

"    ..T.  N.  Allen  "Judicial  Legislation." 

"    ..N.  T.  Caton   .^'Pioneer  Judges  and  Lawyers." 

"    ..Emmett  N.  Parker  ..."Probate  Law  and  Practice  in  Washing 

ton." 

"    ..George  Donworth   "Corporations." 

"    ..R.   S.   Holt    "Contributory  Negligence." 

"    ..James  Z.  Moore "Landlord  and  Tenant." 

'•    ..Alfred  Battle   "Record  Notice  and  Curative  Acts." 

..W.  T.  Dovell    "Bench  and  Bar." 


«« 


212  Papers  Read 

Year                 Writer  Subject. 

1897.. Harold    Preston    President's  Address. 


I* 


..E.   B.  Learning    "Philosophy  of  the  Law." 


"    ..W.   H.    Pritchard    'The    Policy    and    Practical    Effect    of 

Usury  Laws." 

"    .  .Ben   Sheeks    "Some  Judicial  Opinions— A  Study." 

"    ..Austin  Mires    "Irrigation   and   Water    Rights    in    tte 

State  of  Washington.* 

"    .  .John  P.  Hoyt  ''Reminiscences  of  the  Bench  and  Bar  cf 

Washington." 

1898.  .George   Turner    President's  Address. 

"    .  .W.  C.  Sharpstein   Annexation    of    Foreign    Territory;    its 

Constitutionality  and  Expediency." 

'*    .  .F.    H.    Brownell    "Mining  Laws  in  Washington." 

"    ..James    Wickersham.  ..'The  Constitution  of  China — ^A  Study  in 

Primitive  Law." 

"    ..Henry  M.  Ho3rt  "The   Legal   Effect    of    Mortgages    and 

Pledges  of  Rents  and  Profits  of  Real 
Estate." 

"    ..Frederick  Bausman   ..'Public   Policy   as  an   Element    of    Ju- 
dicial Construction. ' 

1899.. Theodore  L.  Stiles  ...President's     Address— "Legislative     En- 
croachments on  Private  Rights." 

"    ..James  G.  McClinton  .."Reform  in  Criminal  Procedure." 

"    ..Byron    MiUett    *  i«'ourteenth   Amendment  to   the  United 

States    Constitution." 

"    .  .George  H.  Walker   . .  ."What  Shall  be  Done  About  the  Trusts?" 

"    ..E.   F.    Blaine    "Decennial   of   Our   State   Constitution;' 

"    ..Samuel  R.  Stern "The  Law  and  the  Laborer." 

1900.. George  Donworth   President's   Address — "The    Passing    of 

Precedent." 

"    ..Will  H.  Thompson   ..."The  Statu8*of  Our  Newly-Acquired  Ter 

ritory." 

"    ..Herbert  S.  Griggs "Admiralty   Practice." 


<< 


«< 


<• 


i< 


. .  Charles  E.  Shepard   . .  "Limitations  on  Municipal  Indebtedness  *' 

.-C.  W.  Hodgdon   "Government    Ownership    of   Railroads." 

..J.   B.   Davidson    "Needed  Reforms  in  the  Laws  of  Mar 

riage  and   Divorce." 

..Thomas  B.  Hardin   ..."How  Should  United  States  Senators  Be 

Elected." 
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Year  Writer  Subject. 

1901.  .Samuel   R.   Stem    President's  Address. 

"    ..A.  G.  Kellam   ''The  Trust  Fund  Tlieory  of  Corporation 

Assets." 

*'    .  .T.  O.  Abbott '*  Ad  vantages  of  the  Torrens  System  of 

Conveyancing." 

..E.  G.  Kreider "Law  Reporting." 

..Joseph  Shippen  "The  Insuhir  Questions  and  Their  So- 
lution W  the  Supreme  Court  of  the 
United  SUtes." 

1902.  .August  Mires   President's  Address. 


«« 


<f 


(« 


..Edward  Whitson  "The  Course  of  Legislation  in  Washing- 
ton. ' 

"    ..WiU  G.  Graves   "Stability  of  Legal  Principles— A  Thin^ 

of  the  Past." 

"    ..Arthur  Remington   ..."Railway   and    Transportation    Commis- 
sions." 

"   ..C.  H.  Hanford  "Conflicting   Decisions  of    Federal    and 

State  Courts." 

..Orange   Jacobs    "Reminiscences  of  Bench  and  Bar." 

"    ..Edward    Pruyn    Poem—"A  Day  in  Court." 

1903.. R.  G.  Hudson  President's  Address— "Trusts." 

"   ..F.  D.  Nash   "Street  Assessments." 

"   ..N.  T.  Caton   "Some   Pioneer  Judges   and   Lawyers   I 

Have  Known." 

"   ..L.   Frank   Brown    "The    Use    and    Abuse    of    the    Labor 

Union." 

"   ..Thomas    Burke    The    Life    and    Character    of   John    B. 

Allen." 

"    ..John  T.  Condon "A  Theory  of  Legal  Obligation." 

"   ..James  B.   Reavis    "Taxation  of  Franchises.' 

1904.. W.  A.  Peters   President's  Address. 

"    ..Carrol   B.   Graves    "The  Desirability  of  Harmonizing  State 

and  Federal  Statutes  on  Irrigation." 

"    .  .E.   C.   Macdonald    "Relief  of  our  State  and  Federal  Courts.' 

..Alfred   Battle    For    Affirmative    of,    "Should    the    State 

Permit    Corporations    to     Own    and 
Vote  Stock  in  Other  Corporations?' 

..Theo.  L.  Stiles  For  Negative  of,  "Should  the  State  Per- 
mit Corporations  to  Own  and  Vote 
Stock  in  Other  Corporations?" 


<i 
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1905.. Edward   Whitaon    President's  Address. 

"    ..S.  M.  Bruce   "The  Jury  System." 

"    ..Harvey  L.  Johnson  ...'*The  Development  of  the  Law  of  Labor 

and  Labor  Organisations. ' 


Geo.  Ladd  Munn    ...."The    Community    Property    Law    and 

Non-Residents." 


«« 


..C.  C.  Gose  "Is  the  Provision  of  Our  State  Constitu- 
tion Relative  to  Private  Ways  of 
Necessity  in  Conflict  With  the  Four- 
teenth Amendment?" 

1906.. Francis  H.  Brownell.  .President's  Address. 

"    ..Frank  H.  Rudkin   ...."The  Court's  Work." 

"    ..Geo.  E.  Wright  "Some  Questions  of  Real  Estate  Law." 

. .  Henry  McLean "The     Ehrolution    of    State     Legislative 

Methods." 


fi 


«i 


.James  M.  Ashton   "Maritime  Law. ' 

"    ..J.   B.   Bridges    "Log   Booms  on   Navigable   Rivers." 

1907.. E.  C.  Hughes   President's  Address. 

"    ..James  R.  Garfield   ..."The  Commerce  Clause  of  the  Gonstitu- 
Secretary  of  Interior  tion." 

"    ..H.  E.  Hadley  "The  Lawyer  Under  Fire." 

"    ..F.  T.  Post  "Our  Community  Property  Law." 

"    ..W.  H.  Abel "Navigable  Waters." 

..H.  G.  Rowland   "Tide  Lands." 

"    .  .James  F.  Ailshie,  Chief 

Justice   of  Idaho    "The  Lawyer  as  a  Conservative. 

"    ..Dr.  Elmer  E.  Heg "Our  Sanitary  Laws." 

"  ..Chas.  W.  Fairbanks, 
Vice-President  of  the 
United   States    "The  Lawyer." 

1908 . .  A.  G.  Avery   President's  Address. 

1909.. J.  B.  Bridges   President's  Address. 
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.  .James   E.    Babb,   Lew- 

iston,   Idaho    "Eifect  of  Overruling  Opinion  of  Court 

of  Last  Resort  on  Rights  Acquired 
on  Opinion  Overruled." 

..W.    W.    Cotton,    Port- 
land,  Ore '*Dne    Process    of   Law    in     Connection 

With  Railroad  Rate  Legislation." 

. .  Robert  Cassidy,  K.  C, 
Vancpuver,  B.  C "Courts  of  Canada.' 


Papbrs  Rbad  215 

Year                 Writer  Subject. 
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"    ..Charles  W.  Dorr    ''Federal  and  State  Control  of  Waters, 

Including  Fisheries." 

"  ..George  Donworth  .../'The  Work  of  Some  of  Our  Late  As- 
sociate Justices  of  the  United  States 
Supreme  Court." 

"    ..Benjamin  S.  Gro8SCup."The  Late  Chief  Justice  Fuller." 

1911.. Clinton  W.  Howard  ..President's  Address. 

"    ..Stephen  J.  Chadwick.. "Delays  of  Courts." 
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**    ..Frank  S.  Dietrich "The  Facto  in  the  Case." 

"    ..T.   J.   Walsh    "The  Recall  of  Judges." 

"  .  .Russell  L.  Dunn "The  Ownership  of  Property  in  the  Unit- 
ed States  by  the  Federal  Govern- 
ment, \/hether  as  Proprietor  or 
Sovereign." 

"    ..W.  T.  Dovell   "The  Late  Edward  Whitson." 
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shall  enjoy  every  convenience,  comfort  and  pleasure  that  her 
facilities  afford,  and  so,  as  Major  Bates  promised  you  a  year 
ago  at  Spokane,  we  are  going  to  give  you,  or  try  to  give  you, 
a  right  royal  welcome.  I  am  informed,  by  the  minutes  of 
the  association,  that  Major  Bates,  evidently  somewhat  affected 
by  the  exuberant  spirits  that  flow  with  such  prodigality  in  the 
Inland  empire,  included  in  his  invitation  some  promises  it  is 
impossible  to  carry  out  in  detail.  One  thing  that  was  prom- 
ised was  a  trip  by  automobile  to  the  summit  of  the  mountain. 
As  that  is  not  feasible,  we  intend^  to  use  a  convoy  of  airships 
for  that  purpose.  It  also  included  a  stop-over-night  at  the 
crater,  probably  to  cool  off  your.ieVered  brows,  and  a  return, 
when  you  had  thawed  out,'iJi  the  course  of  the  next  five  or 
ten  thousand  years/ l-^i*.  Do  veil,  your  worthy  president, 
rather  insisted  that  tl^e  promises  ought  to  be  fulfilled  to  the 
letter,  although  he  regretted  that  he,  personally,  would  be 
unable  to  «'Watt;for  the  thaw,  but  he  did  feel  that  the  plan  was 
most  atkairably  devised  to  get  rid  of  certain  of  your  objec- 
tion^Vle', lime-light  artists  who  have  heretofore  been  evidently 
only  'Girting  with  the  Republican  elephantess,  as  they  are 
now  lined  up  with  the  bull  moose.  The  executive  committee, 
however,  voted  down  the  suggestion,  although  conceding  its 
timeliness,  but  they  thought  it  was  out  of  order,  as  this  ses- 
sion was  to  be  a  strictly  closed  season  and  neither  the  grand 
old  elephantess,  the  bull  moose  nor  the  New  Jersey  jack  was  to 
be  molested.    So  the  program  as  published  will  be  carried  out. 

You  have  serious  work  before  you  and  it  is  because  of  the 
importance  of  that  work  that  Tacoma  is  particularly  pleased 
to  be  the  hostess  of  the  association  at  this  time.  Each  meet- 
ing of  this  association  has  shown  steady  improvement  in 
careful  preparation  of  papers,  in  breadth  of  culture  and  fear- 
lessness of  discussion.  From  an  examination  of  the  program, 
from  the  personnel  of  the  association  officials  and  of  the  men 
who  have  these  discussions  in  charge,  it  is  evident  that  the 
present  session  will  equal,  and  probably  surpass,  any  former 
session  in  both  interest  and  value.  And  it  is  well  that  this  is 
so.     When  one-half  of  our  people  are  engaged  in  the  gay 
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pursuit  of  pleasure  without  regard  to  expense,  or,  as  one 
cynic  puts  it,  in  the  reckless  pursuit  of  expense  without  regard 
to  pleasure,  and  the  other  half  think  they  have  no  pleasures 
and  are  devoting  themselves  to  the  sole  purpose  of  turning  the 
tables,  so  that  the  body  politic  is  in  sore  travail  and  it  is  a 
question  whether  it  will  bring  forth  a  stalwart  or  an  imbecile, 
it  is  fitting  that  at  such  a  time  your  active,  forceful  and  con- 
trolled intelligence  should  be  seriously  busy.  It  is,  therefore, 
very  important  that  we  recognize  the  danger  and  our  desire 
to  work  out  those  problems  for  which  there  is  universal  de- 
mand. It  is  a  matter,  gentlemen,  of  great  importance  that  we 
should  meet  the  responsibilities  that  the  times  have  put  upon  us, 
because  it  is  absolutely  sure  that  these  reforms  and  changes 
will  be  worked  out  upon  some  line,  and,  if  we  do  not  work 
them  out  upon  safe  lines,  they  will  probably  be  worked  out 
along  unsafe,  unsound  and  unwholesome  lines,  and  the  respon- 
sibility for  that  class  of  legislation  will  rest,  not  so  much 
upon  the  people  of  the  state,  as  upon  the  members  of  the  bar, 
if  they  are  content  to  remain  mere  camp  followers  instead  of 
being  leaders. 

It  is  because  Tacoma  is  particularly  interested  in  such 
matters,  it  is  because  we  are,  as  some  say,  a  little  bit  conser- 
vative, possibly  a  little  bit  slow,  that  we  appreciate  the  oppor- 
tunity we  have  to  listen  to  the  discussion  of  such  important 
subjects,  and  I  beg  to  assure  you  that  we  welcome  you  here 
not  only  with  the  warmth  that  comes  from  admiration  and 
appreciation  and  affection  for  you  personally,  but  with  the 
added  warmth  that  comes  from  a  keen  appreciation  of  the 
importance  of  these  subjects  and  the  ability  of  you  men  to 
handle  them  on  safe,  progressive  and  comprehensive  lines, 
and  we  rest  secure  in  that  confidence.    I  thank  you. 

Mr.  President:  We  have  asked  Judge  George  Morris,  of 
Olympia,  to  respond  on  behalf  of  the  State  Bar  association. 
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RBSPOBTSB  TO   ADDRESS   OF   WBLCOMB. 
By  Jadye  <}«•.  B.  Monte. 


Mr.  President,  Members* of  the  State  Bar  Association,  and 
Mr.  Griggs  and  Members  of  the  Pierce  County  Bar  Association, 
Gentlemen: 

Ton  have,  in  a  very  pleasing  address,  given  us  a  cordial 
greeting  and  hearty  welcome,  and,  assuming  that  you  mean 
what  you  say,  we  accept  it  in  the  same  spirit  of  cordiality 
which  you  have  afforded  it.  It  is  needless  of  you,  sir,  to  speak 
of  Tacoma  as  a  host,  or  as  a  dispenser  of  hot  air,  or  any 
of  those  other  things  that  you  have  mentioned.  We  know  it 
well.  For  instance,  down  in  that  department  of  the  state 
government  in  which  I  have  the  honor  to  serve  we  have  a 
high  regard  for*  Tacoma  in  those  respects,  especially  since 
my  brother  Parker  and  my  brother  Ellis  came  upon  the  bench. 
They  have  convinced  us  that  Tacoma  has  a  peculiar  quality 
of  hot  air,  not  always  convincing  but  always  contentious  and 
peculiar.  Now,  I  never  could  understand  why  it  should  be 
thought  necessary  to  place  upon  the  program,  whenever  a  state 
bar  association  meets  at  any  city  in  the  state,  an  address  of 
welcome ;  I  never  could  understand  why  any  city  or  commun- 
ity would  want  to  welcome  a  lot  of  lawyers  to  their  midst.  We 
are  supposed  to  belong  to  the  class  known  as  non-producers; 
we  toil  not,  neither  do  we  spin,  nor  gather  into  barns,  and  yet 
we  have  to  be  fed.  It  is  fortunate,  I  suppose,  that  we  have  the 
ability  or  suppose  we  have  the  ability,  at  least,  to  teach  others 
how  best  to  toil  and  how  best  to  weave  and  how  best  to  spin, 
and  are  thus  able  to  divide  the  unearned  increment  with 
them. 

I  noted  some  time  ago  that  Tacoma  had  some  trouble  with 
the  director  of  the  census,  that  he  was  not  willing  to  accord 
you  the  population  to  which  you  were  undoubtedly  justly 
entitled,  but  I  have  noticed,  from  reading  the  daily  papers 
lately,  that  that  does  not  seem  to  have  abated  one  jot  or  one 
tittle  the  patriotism  of  the  citizens  of  Tacoma,  for  I  have  no- 
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ticed  that  some  one  citizen  of  the  City  of  Tacoma  has  filed 
for  every  office  in  the  state  primary,  from  governor  down. 
Now,  I  am  glad  that  you  are  able  to  overcome  this  great  draw- 
back of  lack  of  population,  and,  notwithstanding  you  may 
not  be  credited  with  the  one  hundred  thousand  population,  or 
more,  that  you  think  you  have,  you  can,  by  this  act,  prove 
to  the  citizens  of  the  state  and  country  at  large  that  you  have 
not  lost  your  respect  for  office,  and  are  willing  to  serve  your 
country  in  any  capacity  it  may  need  you,  providing  the  salary 
is  large  enough. 

And  now,  Mr.  President  of  the  Pierce  County  Bar  Asso- 
ciation, I  assure  you  that  when  we  have  finished  our  labors 
here  among  you  that  we  will  return  to  you  the  keys  of  the  city 
untarnished,  provided,  in  the  meantime,  we  have  been  able  to 
find  a  locksmith  that  will  make  us  a  duplicate  set. 

Mr.  President :    The  next  matter  on  the  program  is  the  re- 
port of  the  secretary. 


SBCRBSTARY^S  REPORT. 


To  Washington  State  Bar  Association: 

Okrtlembit:     As  Secretary,  I  hereby  submit  my  report  for  the 
period  commencing  July  1,  1911,  and  ending  June  30,  1912: 

Membership  per  last  report 500 

New  members  admitted 58 

Reinstated    85 

Total 643 

Died  during  year 5 

Withdrawn   9 

14 

Membership  to  date 629 

Number  of  members  more  than  two  years  in  arrears  in  dues 63 

2 
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FiBamclal  Statement. 

Collection  since  last  report 1855.00 

EXPENDITUBE8. 

July,  1911.    Trip  to  Tacoma,  Seattle,  Everett,  BelUng- 

ham,    Portland,   Vancouver,    arranging 

program  $30.0<^ 

Telegraphing  and  telephoning 18.00 

Programs  and  circulars,  printing, 11.00 

Expenses  of  meeting  at  Spokane: 

Stenographer    27.30 

Secretary,  personal   28.00 

Fare  and  expenses  of  Dunn  from  San 

Francisco  and  return  126.70 

For  other  speakers  and  miscellaneous.  18.00 

Postage    18.00 

Printing  proceedings,  1,000  copies 283.60 

Separate  addresses    60.55 

Cuts    20.00 

Addressed  cards  10.00 

Extra  composition   3.75 

Postage    76.00 

Telephoning  and  telegraphing 7.40 

Letter  heads  and  envelopes 12.50 

Clerk  hire  60.00 

$802.40 
Balance  of  receipts  over  expenditures 43.60 


1855.00 
Upon  motion  the  report  was  adopted  as  read. 

Mr.  President :    The  next  matter  is  the  report  of  the  treas- 
urer. 

The  report  of  the  treasurer  is  read  by  the  secretary. 

TREASURER'S  RBPORT. 

Oltmpia,  Wash.,  July  1,  1912. 

Amount  on  hand  as  per  last  report $581.00 

Received  from  Secretary 865.00 

$1,436.00 

Paid  warrant  No.  36 802.40 

Balance  on  hand  July  1,  1912 $633.60 

Arthub  Remington,  Treaturer. 
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Mr.  President :  The  report  of  the  treasurer  will  go  to  the 
executive  committee,  unless  some  other  action  is  desired  by 
the  association. 

Mr.  President:  The  next  order  of  business  is  the  report 
of  the  committee  on  membership.  Is  that  committee  ready 
to  report  t 

The  report  is  read,  as  follows : 

RBPORT  OF  THE  COMMITTEflS  OH  HIOMBBRSHIP. 


Tacoma,  Wash.,  July  30,  1912. 

To  the  Washington  State  Bar  Association: 

Qektxbmsn:  Tour  Committee  on  Membership  reports  that  It  has 
approTed  for  membership  In  this  Association  the  names  herewith  sub- 
mitted: 

Albert,  Chas.  S.,  G.  N.  Passenger  Station Spokane 

AUen,  Charles  E.,  630-1  N.  T.  Block Seattle 

Aylmore,  Reeyea,  Jr.,  575  Colman  Bldg Seattle 

Batchelor,  Chester  A.,  332  N.  T.  Block Seattle 

Bell,  Ehigene  W.,  749-51  N.  T.  Block Seattle 

Borkey,  J.  E.,  807  Nat'l  Realty  Building Tacoma 

Campbell,  R.  E Olympla 

Carey,  Stephen  H Olympla 

Churchill,  P.  B Kent 

Claypool,  C.  B Olympla 

Cochran,  J.  E Poft  Angeles 

Desmond,  Orover  E.,  1311  Alaska  Bldg Seattle 

Garland,  Marlon  Shelton 

Goodale,  Robt.  C,  1408  Hoge  Building Seattle 

Grady,  Thomas  E.,  Court  House North  Taklma 

Green,  Frank  B.,  Burke  Building Seattle 

Greenman,  F.  W.,  1222  Fidelity  Building Tacoma 

Greshman,  Wilson  C ConconuUy 

Hamlin,  Robert  D.,  710  N.  Y.  Block Seattle 

Hammond,  Frank,  301  Epler  Block Seattle 

Hay,  W.  W.,  540-1  N.  Y.  Block Seattle 

Henderson,  Scott  Z Kennewlck 

Hendron,  Carroll,  701  N.  Y.  Block Seattle 

Hllen,  Au  R Mt  Vernon 

Hoeffler,  J.  V Cle  Elum 

Joujon-Roche,  J.  B.,  661-670  Colman  Bldg Seattle 

Kennan.  S.  A.,  Bmplre  Building Seattle 
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Leonard,  P.  P Pasco 

Lewis,  Warren  H.,  634  Lumber  Ex.  Bldg Seattle 

Lyle,  J.  T.  S Olympla 

Lynch,  John  H North  Yakima 

Mathews,  John  W Republic 

Moore,  F.  W.,  Citizens'  Bank  Building Bremerton 

Murphy,  John  F.,  1116  Alaska  Building Seattle 

Murray,  F.  H Tacoma 

O'Brien,  C.  M Pasco 

Paul,  Frank  A.,  64  Haller  Building Seattle 

Peters,  Walter  D Bremerton 

Poe,  C.  K.,  406  N.  Y.  Block Seattle 

Reading,  Harry  W Metaline  Falls 

Robinson,  John  Sherman,  6l4  Colman  Building Seattle 

Sheller,  Wm.  G.,  329  Stokes  Building E3yerett 

Slattery,  John,  Northern  Bank  Building Seattle 

Sullivan,  John  J.,  412-416  Arcade  Annex Seattle 

Sutton,  C.  D '. Port  Orchard 

Waterman,  Howard,  736  N.  Y.  Block Seattle 

Whittlesey,  Chas.  T.,  802  3rd  Ave Seattle 

Williams,  Burt  J Wenatchee  i 

W.  C.  MiMROW,  Chairman. 

Mr.  President:  Have  these  names  been  approved  by  the 
committee  f 

Mr.  Morrow :    They  have  been  so  approved.  j 

Mr.  President:  Under  the  rules,  a  vote  may  be  demanded 
upon  any  name  included  in  that  report.  Do  I  hear  a  demand 
for  a  vote  upon  any  name  readf  If  a  vote  is  not  demanded 
upon  any  of  these  names,  they  will  be  considered  as  elected 
members  of  the  association.  Hearing  no  demand  for  a  vote,  I 
declare  those  whose  names  have  been  read  regularly  elected 
members  of  the  association. 

Mr.  President:  The  next  matter  upon  the  program  is  the 
reading  of  the  President's  address.  Judge  Kellogg,  will  yon 
take  the  chair. 

Hon.  John  A.  Eellogg  assumes  the  chair. 

Mr.  Chairman:  Qentlemen  of  the  association,  the  presi- 
dent's address,  by  President  Dovell. 

(For  President's  Address,  see  Appendix). 
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Mr.  Chairman:  Gentlemen  of  the  Association^  if  discussion 
of  any  matters  touched  upon  by  this  magnificent  paper  and 
address  of  the  president  is  desired,  it  may  be  taken  up  at  a 
later  time  when  opportunity  will  be  given. 

President  Dovell  assumes  the  chair. 

Mr.  President:  The  chair  is  asked  to  announce  that  the 
executive  committee  will  meet  in  this  room  immediately  upon 
adjournment,  and  Mr.  Origgs,  of  Tacoma,  is  requested  to  meet 
with  them.  This  ends  the  program  for  the  morning  session, 
unless  there  is  a  suggestion. 

We  will  consider  ourselves  adjourned  until  the  hour  of  one- 
thirty  this  afternoon. 


Afternoon  Session^  1:30  0 'Clock,  Wednesdaji  July  SI,  1912. 


Mr.  President:  Gentlemen  will  be  in  order,  please.  The 
first  matter  upon  the  program  for  this  afternoon  is  the  report 
of  the  committee  on  delays  in  judicial  procedure. 

The  governor  of  the  state  appointed  a  commission  upon  re- 
form in  judicial  procedure,  and  named  upon  that  committee 
Mr.  Harold  Preston,  of  Seattle ;  Mr.  Condon,  of  Seattle ;  Judge 
Holcomb,  of  Ritzville ;  Prank  T.  Post,  of  Spokane ;  Will  Graves, 
of  Spokane ;  Seabury  Merritt,  of  Spokane ;  W.  H.  Gorham  and 
J.  H.  Powell,  of  Seattle ;  John  P.  Fletcher,  of  Tacoma ;  and  J. 
B.  Bridges  and  John  C.  Hogan,  of  Aberdeen.  This  commission 
prepared  and  had  printed  as  a  tentative  report,  the  result  of 
their  deliberations.  This  commission  has  kindly  consented  to 
present  their  tentative  report  to  us  for  discussion.  The  secre- 
tary has  mailed  this  to  you  in  the  form  of  a  letter.  Printed 
copies  can  be  had  at  the  secretary's  desk.  I  apprehend  that 
all  the  members  have  seen  the  printed  copy  of  the  report,  but 
to  make  it  a  part  of  the  record  I  shall  ask  the  secretary  to  read 
the  circular. 
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Gentlemen:  Tour  attention  Is  called  to  some  of  the  matters  that 
win  be  brought  before  the  Bar  Association  for  discussion.  The  various 
committees  have  failed  to  file  their  reports  In  time  to  have  same 
printed,  except,  however,  the  matters  referred  to  below  will  come  un- 
der the  report  of  Committee  on  Delays  In  Judicial  Procedure. 

The  governor,  believing  a  demand  existed  for  a  change  In  our  sys- 
tem of  procedure,  appointed  eleven  of  the  prominent  members  of  the 
bar  and  styled  them  collectively  "A  Commission  on  Reform  of  Judicial 
Procedure,"  and  charged  them  to  prepare  the  necessary  bills  to  be  pre- 
sented to  the  legislature  that  would  carry  out  such  recommendations 
as  they  should  make.  This  commission  consists  of  Harold  Preston, 
Seattle,  chairman;  Dean  John  T.  Condon,  Seattle,  secretary;  Judge  0. 
R.  Holcomb,  Rltzvllle;  Will  G.  Graves,  Frank  T.  Post  and  Seabury 
Merrltt,  Spokane;  W.  H.  Gorham  and  J.  H.  Powell,  Seattle;  John  D. 
Fletcher,  Tacoma;  and  J.  B.  Bridges  and  John  C.  Hogan,  of  Aberdeen. 
The  gentlemen  are  all  members  of  the  association,  and  with  the  idea  of 
getting  the  views  of  the  bar  will  present  their  several  propositions  to 
the  association  for  discussion. 

Prolmte  Code. 

The  last  two  named  were  designated  a  sulHX>mmlttee  on  Probate 
Procedure,  and  will  recommend  a  re-writing  of  the  probate  law,  sim- 
plifying it,  making  it  shorter,  and  giving  the  court  greater  discretion 
in  the  handling  of  probate  matters. 

Hon.  J.  B.  Bridges  will  present  this  matter  to  the  association. 

ClTy  Code. 

The  sub-committee  on  general  civil  procedure  will  submit  the  fol- 
lowing general  propositions: 

1.  The  plaintiff  to  serve  upon  defendant  an  Informal  statement  of 
demand,  with  notice  that  the  matter  will  be  brought  before  the  court 
in  a  preliminary  way  on  a  certain  date,  say  ten  days.  The  parties  to 
appear  before  the  court  on  that  day;  the  court  examines  preliminarily 
into  the  merits  of  the  controversy,  with  power  to  put  the  parties  or 
their  representatives  under  oath;  the  court  makes  a  preliminary  find- 
ing, for  plaintiff  or  for  defendant,  and  fixes  the  amount  of  bond  which 
the  supposed  unsuccessful  party  must  give  before  prosecuting  or  de- 
fending the  action,  such  bond  to  be  large  enough  to  Indemnify  the  oppos- 
ing party,  if  ultimately  successful,  for  costs  and  full  attorneys*  fees. 
Bond  may  be  dispensed  with  If  the  court  finds  the  party  financially 
unable  to  give  It,  such  finding  to  rest  in  the  discretion  of  the  court. 
The  suggestion  Is  that  by  such  a  procedure  a  large  proportion  of  the 
unmerltorious  litigation  of  the  day  would  be  stopped  at  the  threshold. 
In  practice,  many  disputes  would  be  adjusted  amicably  at  this  point. 
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2.  PIea4llnfir8  to  consist  of  the  complaint  (the  above-mentioned,  in- 
formal statement  may  stand  as  the  complaint),  the  answer,  the  reply. 
Demurrers,  motions  to  strike,  motions  to  make  more  definite  and  cer- 
tain, abolished;  except  that  a  party  may  demur  in  advance  of  answer 
or  reply,  such  action  to  deprive  such  party  of  the  riffht  to  plead  further. 
The  answer  or  reply  shall  contain  all  objections  of  law  or  fact  which 
the  party  has  to  the  previous  pleading. 

3.  Either  party  may  demand  of  the  other  such  information,  after 
issue  Joined,  as  may  be  proper.  The  demand  for  inspection  of  docu- 
ments, for  bill  of  particulars,  the  interrogratory,  etc..  to  be  abolished  as 
separate  methods  of  procedure,  one  demand  to  cover  all,  to  be  known, 
for  instance,  as  a  demand  for  information.  In  it  may  be  contained  all 
or  either  of  the  above  named  methods  of  procedure. 

4.  After  issue  Joined  the  court,  upon  motion  by  either  party  to  the 
other,  shall,  at  a  time  stated,  settle  the  issues  of  law  and  fact.  At  this 
hearinsT,  Immaterial  or  irrelevant  matter  may  be  stricken  from  the  plead- 
lngrs»  false  contentions  as  to  matters  of  fact  may  be  eliminated,  and  the 
law  of  the  case  settled. 

6.     Either  party  may  examine  the   opposing  party  under  oath   at 
any  time  prior  to  the  actual  brlnsrlnff  on  of  the  case  for  trial. 

6.  An  amendment  to  the  constitution  to  be  prepared  and  submitted 
with  the  report,  abolishlncr  the  inhibition  of  comment  on  the  facts  by 
court  to  Jury. 

Hon.  Harold  Preston  will  open  discussion  on  these  propositions. 

Appellate  Procedure. 

The  sub-committee  on  Appellate  Procedure,  Messrs.  Graves,  Post 
and  Merritt,  will  present  their  recommendations  in  rough  draft  as 
follows: 

Gentlemen: — ^Your  sub-committee  appointed  to  consider  the  matter 
of  reform  In  Appellate  Procedure,  begs  to  submit  the  following  recom- 
mendations: 

We  recommend  that  Section  1  of  Article  4  of  the  Constitution  be 
amended  to  read  as  follows: 

"The  Judicial  power  of  the  state  shall  be  vested  in  the  supreme  court, 
superior  courts,  Justices  of  the  peace,  and  such  intermediate  appellate 
courts  and  other  courts  inferior  to  the  supreme  court  as  the  legislature 
may  provide." 

We  recommend  that  section  4  of  article  4  of  the  constitution  be 
amended  to  read  as  follows: 

"The  supreme  court  shall  have  original  Jurisdiction  in  habeas  corpus 
and  quo  warranto  and  mandamus  as  to  all  state  offices,  and  such  appel- 
late Jurisdiction  as  may  be  prescribed  by  law.  The  supreme  court  shall 
also  have  power  to  issue  writs  of  mandamus,  review,  prohibition,  ha- 
beas corpus,  certiorari  and  all  other  writs  necessary  and  proper  to  the 
complete  exercise  of  its  original,  appellate  and  revisory  Jurisdiction. 
Bach  of  the  Judges  shall  have  power  to  issue  writs  of  habeas  corpus  to 
any  part  of  the  state  upon  petition  by,  or  on  behalf  of  any  person  held 
in  actual  custody  and  may  make  such  writs  returnable  before  the  su- 
preme court,  or  before  any  other  court  of  record  of  the  state  or  any 
Judge  thereof.' 
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We  recommend  that  section  12  of  article  4  of  the  constitution  be 
amended  to  read  as  follows: 

"The  legislature  shall  prescribe  by  law  the  jurisdiction  and  powers 
of  an  intermediate  appellate  court,  or  other  court  inferior  to  the  supreme 
court,  which  may  be  established  in  pursuance  of  this  constitution.*' 

We  recommend  that  section  16  of  article  4  of  the  constitution  be 
amended  to  read  as  follows: 

"No  Judfire  of  a  court  of  record  shall  be  eligible  to  any  other  office 
of  public  employment  than  a  Judicial  office  or  employment  durinfir  the 
term  for  which  he  shall  have  been  elected." 

We  recommend  that  section  17  of  article  4  of  the  constitution  be 
amended  to  read  as  follows: 

"No  person  shall  be  eligible  to  the  office  of  Judflre  of  any  court  of 
record  unless  he  shall  have  been  admitted  to  practice  in  courts  of  record 
of  this  state  or  of  the  territory  of  Washinsrton." 

We  recommend  that  section  28  of  article  4  of  the  constitution  be 
amended  to  read  as  follows: 

"Bvery  Judfire  of  any  court  of  record  shall  before  enterinsr  upon  the 
duties  of  his  office  take  and  subscribe  an  oath  that  he  will  support  the 
Constitution  of  the  United  States  and  of  the  State  of  Washin^rton,  and 
will  faithfully  and  impartially  dlschargre  the  duties  of  judcre  to  the  best 
of  his  ability,  which  oath  shall  be  filed  In  the  office  of  secretary  of 
state." 

We  recommend  there  be  added  to  article  4  of  the  constitution  an 
additional  section  to  be  referred  to  as  section  29,  whioh  shall  read  as 
follows: 

"The  legislature  may  provide  that  a  judfire  of  any  court  of  record 
may  sit  temporarily  in  any  other  court  of  record  and  discharfire  the 
duties  of  a  judge  of  such  court." 

We  recommend  that  the  commission  present  to  the  legislature  for 
adoption  a  bill  reading  as  follows: 

An    Act   Relating   to   ESxceptloiiSy   Bill   of   Bxceptloii%   and    Reeiirda    on 
Appeal. 

Be  it  enaoted  hy  the  Legislature  of  the  State  of  Washinffton: 

Section  1.  All  rulinfirs  and  adjudications  made  upon  objections  dur- 
ing the  progress  of  the  trial,  findings  of  fact,  conclusions  of  law  and 
written  orders  made  by  the  court,  may  be  reviewed  by  appellate  courts 
without  exceptions  having  been  taken.  But  instructions  given  the  jury, 
or  requested  instructions  refused  must  be  excepted  to  before  the  return 
of  the  verdict  or  they  cannot  be  reviewed  by  the  appellate  courts. 

Sec.  2.  At  the  time,  or  before  taking  an  appeal  or  applying  for  a 
revisory  writ,  the  party  seeking  a  review  of  any  adjudication  shall 
serve  upon  the  adverse  party  and  file  in  the  office  of  the  clerk  of  the 
court  in  which  the  adjudication  was  made  of  which  a  review  is  sought, 
an  assignment  of  errors,  which  shall  state  with  precision  but  concisely 
each  ultimate  fact  found  and  each  ruling  made  of  which  complaint  will 
be  made  on  appeal,  or  on  the  hearing  of  any  such  writ.  Bach  point  so 
presented  shall  be  separately  stated  and  numbered. 

Sec   8.     These  papers   shall  be  deemed   part  of  the   record   In  any 
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action  or  proeeedlnc:  when  filed  or  as  the  case  may  be  embodied  in  a 
Journal  entry  therein: 

(1)  Process*  pleadingrs.  motions  and  Interrogratories  propounded  to 
the  parties  with  the  answers  thereto. 

(2)  Verdicts  creneral  and  special  and  special  flndinsrs  of  a  Jury. 

(3)  Written  finding's  of  facts  and  conclusions  of  law  signed  by  a 
judge,  referee  or  commissioner. 

(4)  Reports  of  referees  or  commissioners  with  the  testimony  and 
other  evidence  returned  into  court  therewith. 

(5)  Rulings  and  decisions  embodied  in  written  judgments,  orders 
or  Journal  entriea 

(6)  Assignment  of  errora 

<7)  Notice  of  appeal,  appeal  bond,  and  any  other  paper  or  process 
necessary  to  the  taking  of  an  appeal  or  the  securing  of  a  writ. 

All  other  matters  occuring  in  the  progress  of  an  action  or  proceeding, 
of  which  a  review  is  sought,  must  be  brought  into  the  record  by  a  bill 
of  exceptions  or  statement  of  facts  in  the  manner  hereinafter  provided. 

Sec  4.  A  bill  of  exceptions  or  statement  of  facts  is  ancillary  to  an 
assignment  of  errors  and  shall  be  served  and  filed  within  the  same  time 
as  the  assignment  of  which  it  is  an  aid.  A  party  to  an  action  or  pro- 
ceeding* who  desires  to  have  a  bill  of  exceptions  or  statement  of  facts 
settled,  shall  prepare  a  proposed  draft  thereof,  serve  it  upon  the  adverse 
party  and  file  it  in  the  cause,  within  the  time  hereinbefore  prescribed. 
Within  twenty  days  thereafter  the  adverse  party  may  serve  and  file 
proposed  amendments  thereto,  and  within  ten  days  after  the  service 
and  filing  of  the  amendments,  upon  notice  of  either  party  the  bill  or 
statement  shall  be  settled.  If  no  amendments  are  proposed  within  the 
time  above  fixed,  the  bill  or  statement  may  be  settled  without  notice. 
In  both  cases  service  may  precede  the  filing,  and  if  service  cannot  be 
made  within  the  time  required,  the  filing  of  the  proposed  bill  or  state- 
ment, or  amendments  thereto,  shall  enlarge  the  time  for  service  until 
it  can  be  made.  In  case  the  Judge  be  absent  at  the  time  when  a  bill  or 
statement  ought  to  be  settled,  the  time  for  settlement  may  be  postponed 
until  the  matter  may  be  submitted  to  him. 

Sec.  6.  A  proposed  bill  of  exceptions  or  statement  of  facts  shall  con- 
tain only  so  much  of  the  evidence  or  other  proceedings  without  the 
record  as  shall  suffice  to  present  the  questions  made  by  the  assignment 
of  errors.  Amendments  thereto  may  consist  as  well  in  eliminating  un- 
necessary as  in  adding  necessary  matter,  and  it  shall  be  the  duty  of 
the  Judge  in  settling  a  bill  of  exceptions  or  statement  of  facts  to  strike 
out  everything  which  is  not  pertinent  to  the  issues  made  by  the  as- 
signment of  errors,  though  no  amendments  be  proposed,  or  if  proposed 
do  not  reach  the  objectionable  matters.  A  bill  of  exceptions  or  state- 
ment of  facts  when  settled  shall  be  returned  to  the  clerk  of  the  superior 
court  and  shall  be  transmitted  by  him  to  the  appellate  court  with  such 
other  papers  in  the  case  as  he  may  be  required  to  transmit. 

Sec.  6.    Upon  settling'  a  bill  of  exceptions  or  statement  of  facts,  the' 
Judge  shall  certify  that  the  matters  and  proceedings  set  forth  or  re- 
ferred to  therein  are  matters  and  proceedings  occuring  in  the  cause, 
that  it  contains  everything  occurring  in  the  cause  which  is  material  to 
the  issues  made  by  the  assignment  of  errors,  and  that  such  matters 
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and  proceedlngrs  are  thereby  made  a  part  of  the  record  in  the  causes 
Should  matters  or  proceeding's  have  occurred  which  any  party  thereto 
considers  to  be  material  but  which  is  not  so  regarded  by  the  jud^re,  who 
therefore  refuses  to  include  them  in  the  bill  of  exceptions  or  statement 
of  facts,  such  party  may  within  ten  days  thereafter  present  a  supple- 
mental bill  or  statement  showing  such  matters  and  proceedings,  and 
this  shall  be  certified  by  the  Judere  to  contain  matters  and  proceedings 
occurrinsr  in  the  progrress  of  the  cause,  and  that  they  are  thereby  made 
a  part  of  the  record. 

Sec.  7.  If  the  Judge  before  whom  the  case  was  heard,  shall  from 
any  cause  have  ceased  to  hold  that  office  the  bill  of  exceptions  or  state- 
ment of  facts,  shall  be  settled  by  his  successor.  If  the  matters  relating' 
thereto  are  not  agreed  upon  by  the  parties,  the  Judge  may  determine 
them  from  the  minutes  of  his  predecessor,  the  stenographer's  notes  if 
one  were  in  attendance,  the  testimony  of  the  Judge  who  heard  the 
cause,  if  available,  and  that  of  the  attorneys  who  participated  In  the. 
proceedings  as  to  which  inquiry  is  made. 

Sec.  8.  The  supreme  court  shall  have  power  by  rule  to  make  such 
additions  to  or  corrections  in  the  procedure  herein  prescribed  as  shall 
appear  to  the  court  necessary  in  order  to  secure  the  simplest  and  best 
presentation  of  matters  of  which  a  review  is  desired. 

Sec.  9.  The  act  entitled,  "An  Act  providing  for  and  regulating  the 
taking  of  exceptions  and  the  settling  and  certifying  bills  of  exceptions 
and  statement  of  facts  and  declaring  the  effect  thereof."  approved 
March  8,  1893,  and  all  other  acts  and  parts  of  acts  in  conflict  herewith, 
are  hereby  repealed,  save  that  proceedings  on  all  Judgments  or  orders 
entered  prior  to  the  time  that  this  act  takes  effect,  shall  be  taken  under 
the  provision  of  the  act  of  March  8,  1893,  and  this  act  shall  apply  only 
to  proceedings  taken  upon  Judgments  or  orders  entered  subsequent  to» 
or  on  the  date  it  takes  effect. 

We  recommend  that  Section  1730,  Remington  &  Ballinger's  Code,  be 
amended  to  read  as  follows: 

"Within  ninety  days  after  an  appeal  shall  have  been  taken  the  ap- 
pellant shall  serve  on  the  respondent  three  copies  of  his  opening  brief 
on  appeal,  and  within  ten  days  thereafter  shall  file  with  the  clerk  of 
the  supreme  court  twenty-five  copies  of  such  brief  with  proof  or  written 
admission  of  such  service.  Within  thirty  days  after  the  service  of  the 
appellant's  brief  the  respondent  may  serve  upon  the  appellant  three 
copies  of  an  answer  brief,  and  within  ten  days  thereafter  shall  file 
with  the  clerk  of  the  supreme  court  with  like  proof  of  service,  twenty- 
five  copies  of  such  brief.  Within  twenty  days  thereafter  the  appella.nt 
may  serve  upon  the  respondent  and  file  with  the  clerk  of  the  supreme 
court  a  reply  brief.  Such  briefs  shall  conform  to  such  forms  and  resru- 
lations  as  may  be  required  by  the  rules  of  the  supreme  court  and  the 
time  for  service  and  filing  herein  prescribed  may  be  extended  by  order 
of  the  superior  court  for  good  cause  shown  or  by  stipulation  of  the 
parties." 

We  recommend  that  Section  1732,  Remington  A  Ballinger's  Code,  be 
amended  to  read  as  follows: 

"Upon  the  expiration  of  the  time  for  filing  briefs  hereinbefore  pre- 
scribed or  of  any  extension  of  time  for  such  filing  that  may  have  been 
granted,  if  no  application  for  an  oral  argument  shall  have  been  made 
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as  hereinafter  provided,  the  cause  shall  be  deemed  submitted  for  de- 
cision upon  the  briefs  on  file,  and  the  supreme  court  shall  thereupon 
take  up  and  decide  such  cause  upon  the  briefs  filed.  If  either  party  to 
an  appeal  shall  desire  to  orally  argue  the  cause  he  shall,  at  the  time 
of  filing  his  brief,  notify  the  clerk  of  the  supreme  court,  in  writing, 
that  he  desires  to  orally  argue  the  cause,  stating  the  points  which  he 
wishes  to  orally  present,  and  the  lengrth  of  time  for  oral  argument 
that  he  desires,  and  shall  pay  to  the  clerk  a  fee  of  twenty-five  (|25.00) 
dollars  In  addition  to  the  other  fees  required  by  statute,  which  addi> 
tional  fee  shall  be  accounted  for  by  the  clerk  of  the  supreme  court  as 
are  other  fees  collected  by  him.  Ten  days  before  the  beginning  of  any 
stated  session  of  the  court  there  shall  be  placed  on  the  calendar  for 
oral  argument  all  causes  in  which  a  demand  for  oral  argument  has 
been  made  as  hereinbefore  prescribed.  In  assigning  cases  for  oral 
argument  the  court  shall  allow  such  time  for  the  argument  of  each 
case  as  it  shall  deem  necessary  for  the  proper  presentation  of  the  case 
by  oral  argument." 

We  are  of  opinion  that  the  time  for  taking  appeals  and  for  taking 
the  various  steps  in  connection  with  appeals  might  well  be  shortened. 
At  the  present  time  it  is  possible  for  a  case  to  be  carried  over  two 
terms  of  court.  In  view,  however,  of  the  congested  condition  of  busi- 
ness in  the  supreme  court  and  the  impossibility  to  progrnosticate  with 
accuracy  the  relief  which  will  be  afforded  by  the  measures  proposed, 
we  are  of  opinion  that  no  action  along  the  line  of  shortening  the  time 
for  appellate  proceedings  should  now  be  taken.  If  any  action  should  be 
taken  along  these  lines  Its  effect  should  be  postponed  until  such  time 
as  the  congested  condition  of  business  in  the  supreme  court  should 
warrant  its  becoming  effectual. 


Mr.  President:  Does  any  member  of  the  association  care 
to  discuss  any  of  the  matters  which  are  embodied  in  this  re- 
port?   If  so,  this  time  is  allotted  to  this  discussion. 

Mr.  Robertson:  I  move  that  this  association  disapprove  of 
that  portion  of  the  report  with  reference  to  appellate  pro- 
cedure and  the  amendments  proposed  with  reference  thereto. 

The  motion  received  a  second. 

Mr.  President :  It  is  moved  and  seconded  that  this  associa- 
tion disapprove  of  so  much  of  the  report  of  this  commission  as 
is  included  under  the  heading  ''Appellate  Procedure"  and 
amendments  thereto.    Are  you  ready  for  the  question  ? 

Mr.  Robertson:  Mr.  Chairman,  I  have  felt  impelled  to  bur- 
den this  association  with  some  views  of  my  own  with  reference 
to  the  proposed  change  in  our  appellate  procedure.  If  you 
look  at  the  report  of  this  committee  you  will  observe  they  really 
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are  seeking  to  do  away  with  our  statement  of  facts  and  sub- 
stitute in  lieu  thereof  a  bill  of  exceptions  and  a  statement 
of  facts  narrative  in  form  and  limiting  the  matters  presented 
to  a  statement  of  certification  of  error,  or  claimed  error,  set- 
tled by  the  lower  court.  I  have  been  practicing  in  this  state 
since  1889  and  during  my  career  as  an  attorney  I  have  not 
only  been  called  into  the  adjoining  States  of  Oregon  and  Idaho 
but  I  have  had  some  occasion  to  become  familiar  with  the  pit- 
falls that  lie  in  the  proposed  change  submitted  by  this  com- 
mittee. Now,  under  the  statement  of  facts  that  we  take  up, 
there  is  sometimes  unnecessary  matter  than  can  be,  to  some 
extent,  eliminated,  but  to  permit  the  party  who  is  aggrieved 
at  a  decision  from  presenting  a  prepared  statement  of  error  to 
the  lower  court  is  to  double  the  work  upon  the  practitioners 
of  this  state.  That  practice  prevails  in  Idaho,  exactly  the 
same  practice  that  is  provided  here;  that  is,  after  your  case 
is  tried,  instead  of  submitting  the  record  to  the  judge  who 
has  tried  the  case  to  have  it  settled,  the  party  aggrieved  pre- 
pares, in  the  light  of  his  claim,  a  record  absolutely  and  totally 
different  from  the  actual  facts  as  proven  at  the  trial.  That 
matter  then  goes  before  the  trial  judge,  as  this  matter  is  pro- 
posed to  go  before  the  trial  judge.  The  matter  will  then  be 
fought  out  and  the  trial  judge  can  certify,  fail  to  certify,  add 
to  or  refuse  to  certify  the  facts,  and  that  will  make  a  matter 
that  will  take  up  a  large  part  of  the  time  in  the  superior 
courts.  Then,  when  your  record  goes  up  to  the  supreme  court 
you  have  a  limited  record,  a  record  that  is  unsatisfactory  to 
the  lower  court  and  to  the  litigants. 

This  proposition  is  a  proposition  of  Mr.  WiU  G.  Graves.  He 
has  attempted  to  engraft  it  in  the  procedure  of  this  state  for 
the  last  ten  years.  He  prepared  and  caused  to  be  passed  an 
act  of  the  legislature  that  permits  bills  of  exception  to  be 
taken  now,  embodying  exactly  what  is  proposed  in  this  amend- 
ment. But  few  lawyers  resort  to  these  bills  of  exception, 
although  they  can  do  so,  because  they  find  the  entire  record, 
presenting  the  entire  matter,  better  presents  the  rights  of  the 


State  Bar  Association  2 1 

litigants  to  the  upper  court.  Now,  this  proposed  act  is  intend- 
ed to  do  away  with  the  old  statement  of  facts,  absolutely.  We 
have  the  simplest  practice  of  any  state  in  the  Union.  While 
a  great  mass  of  testimony  may  be  taken  up,  under  the  rules 
of  the  supreme  court,  the  particular  error  must  be  predicated 
and  assigned  in  the  brief  and  it  is  only  necessary  to  read  that 
portion  of  the  record  in  the  supreme  court  that  is  necessary  to 
elucidate  the  point  that  is  presented  in  the  brief. 

I  believe  the  proposed  act  will  permit  the  presentation  of  a 
hand-picked  record  to  the  supreme  court,  fixed  by  the  men 
who  have  been  aggrieved,  and  that  it  would  be  almost  impos- 
sible for  opposing  counsel  to  guard  against  this  kind  of  a  re- 
cord; therefore  I  am  heartily  opposed  to  this  recommendation 
and  I  trust  this  association  will  support  my  proposition. 

Mr.  Bausman:  I  wish  very  heartily  to  concur  in  the  re- 
marks that  have  been  made,  and  to  more  clearly  put  before  you 
the  grounds  of  my  objection  to  this  proposed  legislation.  I 
will  state  that  sometime  ago  I  myself  thought  that  our  appel- 
late procedure  in  this  respect  could  be  improved.  I  think 
there  is  no  doubt  that  it  can  be  improved  in  certain  respects. 
I  have  talked,  for  that  matter,  with  Mr.  Graves  about  it  and 
he  set  about  improving  it.  However,  he  proceeded  to  make 
the  changes  at  entirely  the  wrong  end.  The  change  which  I 
thought  he  would  propose,  and  which  seems  to  me  desirable, 
is  a  change,  not  in  the  statement  of  facts,  but  in  the  printing 
of  the  records  in  the  supreme  court  by  condensation  of  that 
which  has  been  settled  as  the  statement  of  facts  as  the  statute 
now  exists.  The  statute,  as  Mr.  Robertson  says,  is  one  of  the 
simplest  imaginable.  The  controversies  that  now  arise,  under 
the  statement  of  facts  in  this  state,  are  exceedingly  few.  The 
grievaijce  that  was  to  be  remedied  was  the  burdening  of  the 
supreme  court  with  what  we  all  admit  is  often  an  unnecessary 
and  cumbersome  record.  Allowing  that  it  was  not  necessary 
to  devise  any  new  and  intricate  means  of  settling  what  were 
the  facts  in  the  case,  but  the  facts  in  the  case  being  settled 
as  they  now  are,  to  shorten  in  the  supreme  court  by  voluntarily 
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condensing  and  printing  the  record  of  what  they  had  to  con- 
sider— ^upon  this  I  propose  no  debate.  If  the  person  proposing 
this  condensed  printed  letter  should  make  a  false  condensation 
it  would  be  the  immediate  cause  of  objection  and  be  corrected 
by  the  adversary  by  printing  what  was  the  truth  and  impos- 
ing costs  upon  the  other  party.  So  far  as  this  proposition  is 
concerned,  it  simply  burdens  us  with  new  and  intricate  and 
statutory  matters,  all  of  them  involving  jurisdictional  ques- 
tions, probably,  and  you  know  what  that  means, — ^infinite 
labor  and  preparation.  So  I  wish  to  say  that,  having  given  this 
matter  a  good  deal  of  study,  I  do  not  see  anything  in  this  but 
a  multiplication  of  your  labor,  and  I  do  hope  it  will  not  pass. 

Mr.  Brown:  Will  Mr.  Robertson  kindly  indicate  the  sec- 
tion covered  by  his  motion?  Do  you  mean  to  include  any 
portion  of  Section  3  in  your  motion,  Mr.  Robertson? 

Mr.  Robertson :  I  am  not  addressing  myself  to  anything  in 
this  report  except  that  portion  that  starts  out  with  the  state- 
ment that  ** shall  be  deemed  part  of  the  record,"  sections  4,  5, 
6,  7,  8  and  9  of  the  proposed  bill. 

Mr.  President:  The  chair  understands  the  motion  to  dis- 
approve everything  embodied  in  the  report  under  the  head 
of  ''Appellate  Procedure."    Is  the  chair  right? 

Mr.  Robertson :  The  Act  relating  to  exceptions,  bills  of  ex- 
ceptions, and  records  on  appeal.  I  am  opposed  to  that  portion 
in  toto,  the  principal  part  of  which  I  have  referred  to. 

Mr.  Brown:  What  do  you  say  with  reference  to  the  first 
section  there? 

Mr.  Robertson:    The  entire  bill,  Mr.  Brown. 

Mr.  Brown :    There  is  a  separate  matter  in  section  1  there. 

Mr.  Robertson:  They  all  go.  In  order  to  make  it  clear, 
all  under  ** Appellate  Procedure." 

Mr.  President :  You  adhere  then  to  your  motion  as  origin- 
ally made,  Mr.  Robertson,  is  that  correct?  Am  I  to  under- 
stand the  chair  was  correct  in  its  interpretation  of  your  orig- 
inal motion  that  it  related  to  all  under  the  head  of  ''Appellate 

Procedure?" 

Mr.  Robertson:  I  see  nothing  commendable  in  the  matter 
at  all.    It  is  all  included  in  the  bill  as  proposed. 
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Mr.  Moore :    Mr,  President  and  gentlemen  of  the  Bar  Asso- 
ciation.    I  have  not  had  the  pleasure  of  practicing  in  the 
State  of  Washington  for  twenty  years  or  longer,  as  other  gen- 
tlemen who  have  spoken,  but  I  have  had  the  pleasure  of  prac- 
ticing law  here  for  a  period  of  ten  years  and  over  and  in  the 
State  of  Montana  for  about  twelve  years.    I  will  say  that  this 
proposed  bill  follows  very  closely  the  practice  in  the  State  of 
Montana,  and  in  ten  or  twelve  years'  experience  with  thai 
practice  I  must  say  that  I  have  never  encountered  any  of  the 
evils  of  which  these  gentlemen  speak  so  feelingly.     If  any 
member  here  should  have  talked  with  the  judges  of  the  supreme 
court  of  Montana,  as  I  have  done,  and  compared  our  appellate 
practice  to  the  practice   of   that   state,   he  would  certainly 
favor  this  proposed  bill.     It  simplifies  the  work  of  the  su- 
preme court,  it  simplifies  the  procedure  on  appeal  and  last, 
but  not  least,  it  is  a  saving  of  considerable  cost  to  the  litigant. 
It  may  make  a  little  more  work,  in  some  instances,  for  the 
attorney.    It  is  outrageous  to  make  an  appellate  court  wade 
through  all  the  testimony,  when  all  the  matters  necessary  for 
the  court  to  consider  or  necessary  to  a  decision  and  determina- 
tion of  the  case  could  possibly  be  included  in  ten  or  fifteen 
pages  in  narrative  form.    I  want  to  say  that  experienced  law- 
yers who  have  had  actual  practice  under  similar  provisions  of 
the  law  are  altogether  in  favor  of  this  proposed  bill.    I  am  not 
a  member  of  the  committee  and  I  have  not  studied  over  the 
matter  as  they  have,  but  I  cannot  let  this  matter  go  by  with- 
out saying  something  in  favor  of  that  practice  from  personal 
experience. 

Mr.  President :  Is  there  any  further  discussion  of  the  mat- 
ter? 

Mr.  Hughes:  I  understood  the  chair  to  rule  that  the  mo- 
tion attacks  the  entire  report  on  the  subject  of  Appellate  Pro- 
cedure? 

Mr.  President :  That  is  the  understanding  of  the  chair  and 
Mr.  Robertson's  understanding. 

Mr.  Hughes:    If  this  motion  should  carry  it  would  carry 
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with  it  condemnation  of  the  suggestions  contained  in  this  re- 
port, and  on  the  second  page  of  the  published  report  which  I 
hold  in  my  hand,  preceding  the  proposed  actY 

Mr.  President:    That  is  the  understanding. 

Mr.  Hughes:    That  is  what  the  chair  has  ruled Y 

Mr.  Brown:  Beginning  at  the  title  ** Appellate  Procedure/' 
I  understand  Y 

Mr.  President:    Yes,  sir. 

Mr.  Hughes:  I  understand  the  chair  to  rule  that  the  mo- 
tion related  to  the  report  of  the  committee  under  the  title  ''Ap- 
pellate Procedure  ? ' ' 

Mr.  President:  As  repeatedly  declared  that  is  the  under- 
standing of  the  chair,  that  all  the  report  under  the  heading 
** Appellate  Procedure"  falls  under  the  motion. 

Mr.  Bausman:  With  the  consent  of  Mr.  Robertson,  the 
mover  of  the  motion,  and  evidently  in  harmony  with  what  Mr. 
Hhighes  is  going  to  suggest,  I  suggest  that  the  motion  be 
changed  to  apply  only  to  that  portion  of  the  report  as  printed 
beginning:  ''We  recommend  that  the  commission  present  to 
the  legislature  for  adoption  a  bill  reading  as  follows:  'An 
Act  Relating  to  Exceptions,  Bills  of  Exceptions,  and  Records 
on  Appeal,'  " — ^that  portion  be  disapproved. 

Mr.  Robertson :    I  will  accept  the  amendment. 

Mr.  President :  The  motion  then  is  that  all  that  part  of  the 
report  of  the  commission  under  the  head  of  "Appellate  Pro- 
cedure" which  begins  with  the  sentence,  about  the  middle  of 
the  page,  "We  recommend  that  the  commission  present  to  the 
legislature  for  adoption  a  bill  reading  as  follows:"  be  disap- 
proved.   Are  you  ready  for  the  question? 

The  motion  being  put  to  the  house  was  carried. 

Mr.  President:  Embodied  in  the  report  which  was  pub- 
lished is  a  section  under  the  heading  "Civil  Code,"  and  it  has 
been  announced  that  Mr.  Harold  Preston,  of  Seattle,  would 
present  this  matter  to  the  association. 

Mr.  Rummens :  May  I  rise  for  the  purpose  of  asking  a  ques- 
tion?   Do  I  understand  that  the  remainder  which  is  offered 
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under  ** Appellate  Procedure"  has  been  approved  by  this  as- 
sociation Y 

Mr.  President:  That  has  not  been  acted  upon,  Mr.  Bum- 
mens.  Will  Mr.  Preston  present  that  part  of  the  report  under 
the  heading  ''Civil  Code.'' 

Mr.  Preston:  Mr.  President  and  Gentlemen:  I  first  want 
to  get  the  matter  of  this  report  or  this  subject  of  discussion 
before  you  in  its  right  bearings.  Governor  Hay  appointed  a 
commission  or  committee  of  ten  or  eleven  members  to  consider 
and  possibly  draft,  a  bill  looking  to  some  reform  in  the  court 
procedure  of  the  state.  That  committee  was  composed  of  gen- 
tlemen living  in  different  parts  of  the  state,  and  it  was 
found  difficult  to  get  them  together,  therefore  a  division  of 
the  preliminary  work  was  laid  out,  having  in  view  geographi- 
cal lines  more  than  anything  else,  thinking  we  might  give  the 
gentlemen  in  Spokane  one  phase  of  the  subject,  the  gentlemen 
in  Seattle  another  and  the  gentlemen  in  the  Southwest  another 
Now,  those  sub-committees  were  appointed,  and  this  first  mat- 
ter that  18  in  the  printed  paper  before  you,  is  something  that 
was  prepared  by  the  sub-committee  on  the  subject,  "The  Civil 
Code."  It  was  not  prepared  for  submission  to  this  body.  It 
was  not  even  adopted  by  the  sub-committee.  It  has  never 
been  considered  by  the  commission.  It  was  a  way  adopted  of 
bringing  certain  thoughts  or  ideas  before  the  full  commission 
for  discussion. 

This  first  section  is  a  section  that  I  doubt  very  much  if 
even  a  majority  of  this  commission  favor.  I  favor  it  myself, 
and  I  have  not  found  many  others  to  agree  with  me.  Some  do. 
When  I  say  I  favor  it,  I  do  not  mean  to  say  that  I  favor  this 
thing  particularly.  It  is  only  the  expression  of  the  idea,  for 
the  purpose  of  threshing  out,  to  see  if  this  idea,  or  some  other 
idea  that  could  be  put  in  place  of  it,  would  tend  to  accomplish 
the  reform  that  seems  to  be  needed.  I  think,  and  I  believe 
most  of  you  will  agree  with  me,  that  we  have  too  much  litiga- 
tion, we  have  too  many  cases  in  the  courts.  We  have  too 
many  unmeritorious  cases  brought.  There  are  too  many  de- 
fenses made,  without  merit,  to  meritorious  cases,  and  one  rea- 
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son  why  we  are  so  free  with  these  things  is  that  it  doesn't 
cost  much.  Therefore,  the  thought  was:  Can  some  way  be 
devised  that  will  take  out  of  the  courts,  at  the  threshhold  of 
the  courts,  some  considerable  portion  of  that  class  of  cases? 
Now,  this  is  simply  the  expression  of  an  idea  towards  that  end. 
Now  it  was  thought,  that  if  a  party  who  was  going  to  bring  a 
case  without  merit  or  going  to  interpose  an  unmeritorious  de- 
fense to  a  meritorious  case  brought  against  him,  was  to  realize 
that,  under  the  law,  he  had  to  make  the  other  man  whole  for 
delaying  him  and  putting  him  to  that  expense,  that  would  be 
a  deterrent.  So  this  idea  of  a  preliminary  hearing  suggested 
itself.  At  that  preliminary  bearing  the  court  could  hear  the 
parties  informally  and  would  come  to  a  conclusion,  not  bind- 
ing upon  the  court  or  any  of  the  parties,  that  the  plaintiff  had 
the  merit  of  the  case  on  his  side,  and  would  therefore  estimate 
what  it  was  going  to  cost  that  plaintiff  against  the  defense 
interposed  and  would  say  to  the  defendant,  in  those  cases — 
eliminate  those  cases  where  the  defendant  was  a  man  who  was 
not  financially  able  to  give  security,  thereby  not  denying  the 
courts  to  the  poor — say  to  that  man,  **You  must  give  security, 
in  some  estimated  sum  stated,  to  make  the  plaintiff  whole  if 
you  make  this  defense  against  his  action."  Now,  the  idea 
occurs  also,  that  many  cases  are  brought  or  defended  that 
would  not  be  if  the  party  in  interest  had  some  disinterested 
advice  about  it.  His  own  attorney  becomes  his  advocate  at 
once  and  perhaps  encourages  him  or  does  not  sufficiently  dis- 
courage him  from  bringing  an  unmeritorious  case  or  making 
an  unmeritorious  defense ;  so  it  was  thought  probable  that  with 
the  parties  before  the  court,  if  the  court  would  talk  with  them 
informally  and  say  **The  plaintiff  does  not  seem  to  me  to  have 
a  good  case  here,"  in  a  considerable  number  of  cases,  the  liti- 
gation would  end  there.  That  is  all  there  is  to  that  proposi- 
tion. I  do  not  know  whether  many  will  agree  or  many  disa- 
gree. It  would  be  useful  to  know  how  it  strikes  the  Bar  Asso- 
ciation of  the  state. 

The  next  proposition  is  an  attempt  to  simplify  the  proceed- 
ings, following,  in  a  general  way,  quite  closely  the  new  En- 
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glish  practice.  The  idea  underlying  that,  and  also  underlying 
the  first  proposition,  is  this,  that  a  lawsuit  ought  to  be  a  simple, 
a  speedy,  inexpensive,  and  informal  way  of  arriving  at  the 
truth  and  the  right  and  justice  of  any  dispute  between  two 
parties.  The  other  idea  is  that  a  lawsuit  is  a  game  of  skill,  and 
the  goal  is  won  by  the  most  skillful  pleader;  that  is  the  old 
idea.  So  that  idea  was  suggested,  following  the  English  prac- 
tice and  doing  away  with  motions  to  strike  and  demurrers  and 
letting  the  answer  come  in  and  setting  up  the  demurrer  in  the 
answer,  if  there  is  ground  for  demurrer,  setting  up  anything 
else  in  the  answer  going  to  the  sufficiency  of  the  complaint, 
and  at  the  same  time  making  answer,  reserving  to  the  party 
the  right  to  demur  if  he  wants  to  stand  on  his  demurrer.  It 
is  a  quicker  way  to  get  at  the  end  and  relieves  the  attorneys 
of  a  lot  of  vexations. 

The  third  is  another  attempt  to  simplify  some  of  our  prac- 
tice. We  have  now  three  or  four — ^I  won't  attempt  to  say  how 
many — divisions  of  our  code  addressed  to  the  different  ways 
in  which  one  party  to  a  case  can  get  information  from  another, 
and  if  he  files  interrogatories  the  other  side  usually  contends 
that  that  is  not  the  proper  method.  So  this  simply  lets  the 
man  who  wants  information  ask  for  it  and  it  don't  make  any 
difference  whether  he  asks  for  it  under  one  name  or  the  other, 
he  gets  it  if  it  is  germane  to  the  matter. 

The  fourth  proposition  was  suggested  tentatively,  as  were 
all  the  others,  the  only  object  being  to  try  to  simplify  the  trial 
of  the  case.  We  have  done  away  with  the  motion  to  strike, 
the  motion  to  make  more  definite  and  certain,  and  other  dila- 
tory motions.  There  ought  to  be  a  time  and  place  fixed  where 
the  chaff  may  be  put  out  of  the  case,  where  the  formal  denials 
going  to  matters  not  of  essence  may  be  brushed  aside,  where 
the  court  and  counsel,  without  a  jury,  can  talk  those  questions 
over  and  arrive  at  what  the  issue  is.  The  issue  is  made  up  for 
trial,  and  then  it  comes  to  trial. 

The  fifth  we  practically  have  now.  **  Either  party  may  ex- 
amine the  opposing  party  under  oath  at  any  time  prior  to 
trial."    We  have  that,  but  not  quite  complete  enough.    That 
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is  another  thought  along  the  same  line,  that  it  would  be  a  good 
thing  to  get  at  the  truth  of  ar  case  as  quickly  and  cheaply  as 
possible  'and  try  to  eliminate  from  the  trial  those  things  that 
are  not  at  issue. 

The  sixth  one  goes  with  the  others,  because,  if  the  others 
were  obtained,  we  are  making  our  judge  a  more  and  more  re- 
sponsible party  in  the  trial  of  cases  and  in  the  preparation 
for  trial.  We  are  imposing  more  power  upon  him.  We  ought 
to  make  him  better  able  to  handle  a  case,  and  therefore  sug- 
gest that  the  strict  constitutional  inhibition  against  a  judge 
commenting  on  the  facts  ought  to  go  out  and  leave  our  state 
as  other  states  are  in  which,  without  such  constitutional  pro- 
vision, the  appellate  courts  guard  against  any  abuse  on  the 
part  of  the  judge  in  the  way  of  commenting  on  the  facts. 
Other  states  get  along  practically  as  well  as  we  do  without 
such  a  constitutional  provision. 

Now,  gentlemen,  on  behalf  of  the  sub-committee  that  had 
the  temerity  to  suggest  some  of  these  novel  ideas,  we  leave  them 
to  your  mercy. 

Mr.  Vance :  With  respect  to  that  part  of  the  report  called 
the  ** Civil  Code,"  I  move  that  the  thanks  of  the  association  be 
extended  to  the  committee,  and  that  that  part  of  the  report 
be  recommitted,  with  instructions  to  be  burned.  With  the 
permission  of  the  chair,  and  gentlemen,  I  would  like  to  make  a 
suggestion  or  two. 

While  it  sounded  somewhat  frivolous,  the  motion  is  one  that 
it  is  proper  to  make,  and  it  is  preceded  by  thanks  to  the  com- 
mittee, showing  that  no  discourtesy  is  intended.  I  think  that 
every  suggestion  in  that  part  of  the  report  is  not  only  of  no  use 
but  it  is  vicious.  Reduced  to  its  ultimate,  it  is  this:  It  re- 
quires two  trials  of  a  case,  and,  incidentally,  probably  a  change 
of  attorneys,  not  to  speak  of  possible  change  of  venue  under 
the  statute.  It  simply  means  that,  instead  of  presenting  a  case 
in  lawyer-like  form  in  a  pleading  that  is  made  as  tight  as  the 
witnesses 's  imagination  will  permit  under  the  requirements  of 
the  law,  that  an  informal  statement  may  be  made  and  the 
court  that  is  to  determine  the  merits  of  the  controversy  between 
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the  parties  will  pass  an  informal  opinion,  stating  that  one  side 
or  the  other  will  probably  .prevail  in  his  court.  In  addition 
to  that  informal  expression  of  opinion,  it  is  reinforced 
by  the  statement  of  the  conrt  that  ''I  am  so  much  convinced 
that  this  side  will  prevail  that  I  shall  require  the  other  side  to 
give  bond  to  keep  the  peace."  Now,  that  results,  probably, 
in  one  thing.  My  client,  who  has  been  sufficiently  unfortunate 
as  to  fix  confidence  in  my  opinion,  either  loses  confidence  in 
me — ^which  God  forbid— or  in  the  court,  which  is  equally  dis- 
astrousy  from  a  public  point  of  view.  If  he  thought  sufficient 
of  my  views  to  abide  by  them  in  the  first  instance — ^and  if  he 
is  an  honest  man  he  will  think  so — ^he  would  undoubtedly  say, 
**If  the  bond  be  not  prohibitive,  I  will  proceed  with  my  cause, 
but  I  desire  the  independent  opinion  of  a  judge  who  has  not 
prejudged  my  case.*'  If  he  is  convinced  that  my  lack  of  suf- 
ficient eloquence  is  the  ground  for  his  failure,  he  might  em- 
ploy some  more  competent  attorney  to  present  the  matter  to 
the  court.  Now,  it  is  not  a  short-cut.  I  do  not  mean  to  say  that 
these  gentlemen  of  the  committee  are  pretentious,  because 
they  have  the  honor  of  my  personal  acquaintance  and  they  are 
distinguished  and  able  lawyers,  but  it  surely  will  result  in  two 
trials. 

And  so  with  some  of  the  other  provisions.  All  of  them,  I 
think,  are  objectionable  if  designed  either  as  short-cuts  or  as 
equitable  methods  of  arriving  at  justice.  Take,  for  instance, 
the  various  motions  attempted  to  be  done  away  with  here.  The 
same  end  can  be  reached,  without  confusion,  by  the  simple 
remedy  of  imposing  terms  for  frivolous  motions.  It  is  a  very 
effective  remedy.  I  can  say,  for  the  benefit  of  my  younger 
fellows  in  the  profession,  that  by  the  time  they  have  explained 
to  an  obstreperous  client  why  he  has  been  compelled  to  pro- 
duce twenty-five  dollars  because  the  court  held  a  motion  to  be 
frivolous,  they  wiU  tearfully  consider  the  legal  effect  and  sub- 
stance of  all  motions  before  making  them.  But  it  is  proposed  to 
take  away  our  rights  to  demur.  Why,  many  of  you  gentlemen 
have  had  the  experience  that  I  have  had ;  gone  into  court,  either 
for  plaintiff  or  defendant,  leaving  the  law  questions  undeter- 
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mined  until  I  have  marshaled  my  testimony  and  prepared  for 
trial.  What  condition  do  I  find  myself  inf  I  may  find,  no  mat 
ter  how  arduous  my  study  may  have  been  and  no  matter  how 
industrious  my  client  may  have  been,  I  may  find  that,  admitting 
all  the  facts  I  have  brought  to  the  court  to  be  true,  and  I  have 
the  witnesses  to  prove  them,  that  it  does  not  constitute  a  wrong 
that  the  law  will  remedy.  I  have  noticed  that  the  more  the  law 
questions  are  left  unsettled  prior  to  the  trial  the  longer  your 
trial  takes  and  if  you  can  have  a  clear-cut  division  of  the  law 
of  the  case  the  speedier  your  trial  is. 

Now,  in  the  matter  of  bills  of  discovery,  the  committee  says 
the  bill  of  discovery  shall  be  abolished,  and  they  propose,  as  a 
substitute,  what?  They  propose  to  discover  to  me  something 
at  a  time  that  I  don't  need  it.  Will  the  proposed  amendment 
render  less  difficult  the  road  to  ordinary  justice  ?  I  think  not. 
I  think  it  is  another  lion  in  the  path  that  will  permit  an  un- 
scrupulous practitioner  and  an  unscrupulous  client  to  cover 
his  own  case  at  the  same  time  getting  the  magazine  of  the  op- 
position, and  it  will  not  clear  up  the  matter  at  all. 

And  another  thing,  and  it  is  a  very  serious  question,  and 
that  is  the  question  of  the  constitutional  amendment  referring 
to  the  power  of  a  trial  judge  to  comment  upon  the  facts  to  the 
jury.  That  is  a  very  serious  question  and  I  oppose  it  very 
seriously.  I  think  it  is  a  mistake,  gentlemen.  If  the  jury  sys- 
tem is  a  failure,  let  us  say  so  and  be  done  with  it,  but  if  the 
jury  system  means  that  they  are  the  judges  of  the  facts  proven, 
I,  as  one  individual  with  some  years  of  practice,  believe  that, 
take  it  all  in  all,  the  average  twelve  men  in  the  jury  box  act 
conscientiously,  and,  in  most  instances,  they  strike  the  merits 
of  the  controversy.  I  am  not  going  to  discuss  the  jury  system. 
It  has  its  manifold  imperfections,  but  I  think  those  would  be 
increased  if  you  permit  His  Honor,  as  president  of  that  court, 
charged  with  informing  the  jury  on  what  the  law  is,  to  air 
his  views  as  an  advocate  of  either  side  by  expressing  his  opinion 
upon  the  facts.  I  desire  to  say  this  in  regard  to  the  power  in 
the  hands  of  the  court.  I  think  the  courts  are  somewhat  re- 
sponsible themselves  but  I  think  the  bar  is  more  responsible 
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for  the  delays  of  the  court.  If  the  courts  did  occasionally  in- 
voke the  rule  against  these  dilatory  motions  there  is  no  doubt 
in  my  mind  that  this  remedy  could  be  achieved  without  attempt- 
ing to  change  the  system  of  jurisprudence,  because  these  so- 
called  amendments  to  the  civil  procedure  are  not,  properly 
speaking,  amendments  to  the  civil  procedure,  but  a  change  and 
substitution  of  a  new  and  untried  form  of  procedure.  I  know 
of  no  jurisdiction  where  a  system  of  arbitrament  before  the 
ultimate  court  is  reached,  has  been  adopted,  and  I  know  of  no 
jurisdiction  where  it  has  been  proposed,  even  in  a  body  of  law- 
yers, other  than  this,  and  I  suspect  that  the  gentlemen  of  that 
committee,  for  whom  I  have  the  highest  respect  personally 
and  professionally,  were  more  inclined  to  invite  from  this  asso- 
ciation some  suggestions  as  to  a  way  of  allaying  the  condition 
than  to  urge  the  adoption  of  these  revolutionary  and  untried 
methods.  I  think,  therefore,  the  action  of  the  committee 
should  not  be  simply  disapproved  but  that  this  report  should 
be  re-submitted  to  them  with  suggestions  along  the  lines  that 
have  developed  in  the  course  of  this  discussion. 

Mr.  Edge:  Oentlemen  of  the  Association:  I  do  not  en- 
tirely agree  with  all  the  remarks  of  my  brother,  Vance.  I 
think  there  is  something  of  good  in  the  suggestions  of  the  com- 
mittee. At  present,  so  far  as  my  examination  has  convinced 
me,  I  must  disapprove  of  paragraphs  one,  three,  five  and  six, 
but  I  think  in  paragraph  two  there  is  some  merit  and  I  think 
it  should  be  worked  out  in  a  practical  manner.  I  believe  the 
code  should  be  changed  to  abolish  motions,  bills  of  particu- 
lars and  pleadings  of  that  kind.  I  believe  every  question  of 
law  should  be  raised  at  the  same  time  and  every  motion  directed 
to  the  answer  or  to  the  complaint  should  be  presented  at  the 
same  time.  I  think  that  can  be  done  easily  by  demurrer,  as 
is  generally  done  in  the  Idaho  practice.  Now,  I  believe,  with 
that  exception,  that  paragraph  two  is  all  right ;  that  the  plead- 
ings upon  the  part  of  the  defendant  should  be  the  demurrer 
and  answer,  or  also  demurrer  on  the  part  of  plaintiff  to  the 
answer,  if  so  desired.  With  that  exception,  I  think  that  the 
remainder  of  the  report  should  be  re-committed  and  I  am 
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heartily  in  favor  of  that  for  several  reasons.  One  of  the  matters 
touched  upon  by  the  president  in  his  address  is  the  law's 
delay.  At  the  present  time  the  defendant  has  twenty  days 
within  which  to  appear  and  interpose  any  pleadings  against 
the  complaint,  although  he  may  live  next  door.  He  may  then 
come  in  with  a  motion  of  any  kind  and  the  matter  is  delayed 
for  several  weeks.  The  next  law  day  opposing  counsel  is  out 
of  the  city ;  as  a  matter  of  courtesy,  it  goes  over.  Perhaps  the 
next  time,  the  particular  judge  before  whom  the  other  plead- 
ings were  settled  is  out  of  the  city,  and  it  is  commonly  two  or 
three  months  before  the  pleadings  are  settled,  and  that  is  one 
of  the  reasons  why  litigants  criticize  the  laws  and  the  law- 
yers, on  account  of  delay.  I  think  provision  number  six, 
which  permits  the  court  to  comment  on  the  facts,  is  absolutely 
wrong.  I  think  it  practically  destroys  the  right  of  trial  by 
jury,  and  I  do  not  think  I  can  say  anything  in  addition  to 
what  Mr.  Vance  has  said  upon  that  subject.  Paragraph  one  is 
in  a  very  crude  state  at  this  time.  I  do  not  think,  upon  prin- 
ciple, that  it  is  a  good  thing,  but  I  do  think  there  should  be 
some  reform  in  the  trial  court  procedure.  The  appellate  court 
procedure  has  already  received  the  attention  of  the  association. 
It  is  the  delay  in  the  lower  court,  that  causes  the  trouble.  I 
believe  by  striking  out  the  word  ** Demurrers"  in  the  second 
line  of  the  second  paragraph,  that  that  paragraph,  as  then 
composed,  is  all  right,  and  I  move,  as  a  substitute  for  brother 
Vance's  motion,  that  paragraphs  one,  three,  four,  five  and  six 
be  recommitted,  and  that  paragraph  two,  with  that  change,  be 
endorsed  by  the  association. 

Mr.  Howard:    Will  the  gentleman  permit  a  question? 

Mr.  Edge:    Certainly. 

Mr.  Howard:  How  would  you,  in  leaving  paragraph  two 
in  the  way  you  state,  reach  the  question  of  more  specific  state- 
ment in  the  pleadings  Y 

Mr.  Edge:  I  suggested  extending  the  grounds  of  demur- 
rer to  include  ambiguity,  as  they  do  in  Idaho.  Idaho  covers  all 
the  grounds  of  demurrer  that  we  have  in  Washington,  and  also 
includes  ambiguity. 
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Mr.  Brown:  Mr.  President,  allow  me  to  make  a  suggestion 
in  regard  to  the  form  of  the  motion.  In  its  present  form  it  may 
be  said  to  be  discourteous,  where  no  discourtesy  is  intended, 
«nd  to  place  the  commission  in  a  wrong  light  before  the  asso« 
ciation. 

Mr.  President:  Will  you  permit  the  chair  just  a  word 
The  chair  is  bound  to  rule  that  the  motion  to  recommit  is  out 
of  order,  this  not  being  a  committee  appointed  by  this  asso- 
ciation, but  a  commission  appointed  by  the  governor  of  the 
state.  The  chair  could  entertain  a  motion  to  approve  or  dis- 
approve  of  the  report. 

Mr.  Bausman:  Mr.  President,  I  move  that  the  report  be 
disapproved  except  as  to  section  two,  which  be  reserved  for 
future  consideration. 

The  motion  received  a  second. 

Mr.  President:  It  is  moved  and  seconded  that  the  report 
of  the  committee  be  disapproved  except  as  to  section  two.  I 
will  recognize  you  now,  Mr.  Brown. 

Mr.  Brown :    That  covers  the  point  I  desired  to  make. 

Mr.  Higgins:  Mr.  President,  it  seems  to  me  that  the  mo^ 
tion  should  not  pass  as  made.  I  believe  there  is  a  good  idea 
in  paragraph  four  that  can  be  reserved  and  the  objection  that 
has  been  made  to  it  met  at  the  same  time.  The  only  objection 
that  has  been  urged  to  the  idea  included  in  paragraph  three 
is  that  it  does  not  enable  you  to  get  the  information  you 
want  at  the  time  you  need  it,  that  if  you  need  the  information 
for  purpose  of  answering  or,  perhaps,  replying  to  the  answer, 
it  comes  too  late,  because  it  postpones  the  time  when  you  can 
make  your  demand  for  information  until  after  issue  is  joined. 
I  do  not  see  how  any  real  objection  can  be  urged  to  the  idea  of 
cutting  out  the  three  methods  we  have  at  the  present  time  of 
obtaining  information  which  one  side  may  want  from  the 
other.  It  seems  to  me  that  one  demand  for  information  should 
be  sufficient  to  get  you  any  information  you  wanted,  and  the 
suggestion  contained  in  paragraph  three  can  be  made  to  per- 
form a  very  usefiQ  function,  and  there  can  be  no  objection  to 
it,  if  you  strike  out  the  words  ** after  issue  joined."    I  think 
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the  motion  should  be  amended  so  as  to  exclude  from  the  por- 
tion of  this  report  disapproved  that  portion  contained  in  par- 
agraph  three  provided  there  be  stricken  from  that  paragraph 
the  words  *^ after  issue  joined,"  and  I  make  that  motion. 

Mr.  Robertson:  Mr.  Chairman,  pardon  me  again  for  tres- 
passing upon  the  time  of  this  body,  but  I  hare  practiced  a 
great  deal  in  Idaho.  Now  this  demurrer  in  Idaho  is  sometimes 
eight  or  ten  pages  long.  It  is  the  most  ridiculous  procedure  I 
have  ever  heard  of.  Instead  of  presenting  a  clear-cut  question 
of  law,  as  we  do,  they  start  in  and  say:  **The  complaint  is  am- 
biguous and  uncertain  and  meaningless  and  scandalous,  in 
this:"  and  then  they  repeat  the  complaint.  Now,  we  have 
a  way  whereby  we  can  present  to  the  court  a  motion  for  bill 
of  particulars  or  to  make  the  complaint  more  definite  and  cer- 
tain. We  are  required  to  point  out,  in  that  motion,  wherein 
the  complaint  is  ambiguous,  but  in  Idaho  they  either  point  it 
out  or  not  in  the  demurrer  as  they  see  fit.  The  result  is  that 
neither  the  courts  nor  opposing  counsel  are  informed  as  to 
what  is  sought  to  be  elucidated  or  question  established.  Many 
times  we  are  willing  to  confess  and  give  the  bill  of  particulars 
or  make  the  complaint  more  definite  and  certain,  and  I  under- 
stand that  the  supreme  court  of  the  state  have  provided  that 
when  a  motion  of  this  kind  is  interposed  the  time  is  only  ex- 
tended three  days,  therefore  it  brings  the  issue,  under  these 
present  pleadings,  even  more  quickly  than  it  will  by  the  pro- 
posed pleadings  of  the  Idaho  practice,  which  I  consider,  and 
many  lawyers  of  Idaho  consider,  cumbersome. 

Like  Mr.  Vance,  I  see  no  benefit  in  any  of  this  proposed 
procedure,  and,  for  that  reason,  move  that  that  portion  of  the 
report  beginning  at  the  ** Civil  Code"  and  ending  on  page  two 
with  **An  amendment  to  the  constitution  to  be  prepared  and 
submitted  with  the  report,  abolishing  the  inhibition  of  com- 
ment on  the  facts  by  court  to  jury," — I  move  that  we  disap- 
prove the  recommendation  of  this  commission  that  the  civil 
code  be  amended  as  set  forth  in  the  tentative  proposition;  I 
move  that  as  a  substitute  for  the  various  motions. 

The  substitute  motion  received  a  second. 
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Mr.  President:  It  has  been  moved  and  seconded  as  a  sub- 
stitute for  the  motion  which  was  previously  stated  to  the  body, 
that  the  entire  report  under  the  head  of  "Civil  Code"  be  dis- 
approved. Are  you  ready  for  the  question  upon  the  sub- 
stitute? 

Mr.  Moore:  Mr.  President,  Gentlemen  of  the  Bar  associa- 
tion :  I  want  to  say  on  the  start,  that  I  do  not  agree  and  did 
not  agree  with  Mr.  Harold  Preston  in  his  statement  that  we 
had  too  much  litigation.  The  only  thing  I  am  prepared  to  say 
is  that  I  do  not  get  enough  of  it.  I  want  to  say  this,  that  the 
bar  is  noted  for  its  conservatism.  At  present  the  legal  frater- 
nity for  that  very  reason  is  in  bad  repute  over  these  United 
States.  If  the  matter  was  submitted  to  a  referendum  of  the 
people  of  our  own  United  States,  I  think  they  would  vote,  by  an 
overwhelming  majority,  to  abolish  the  legal  fraternity.  There 
is  a  great  cry  going  up  all  over  the  country  for  a  reform  in 
legal  procedure.  Now,  the  question  is  right  squarely  up  to  us 
whether  we  are  going  to  guide  that  sentiment  into  safe  chan- 
nels or  sit  back  and  try  to  stem  its  tide.  I  do  not  think  we  ap- 
proach this  matter  in  the  right  way.  I  do  not  suppose  there  is 
one  person  in  ten  in  this  audience  who  has  given  sufficient  study 
to  these  propositions  contained  in  this  ** Civil  Code"  to  pass  an 
intelligent  opinion  upon  them.  I  have  not.  I  cannot  pass  upon 
matters  involving  the  most  momentous  questions  that  have  ever 
been  presented  to  the  bar  of  this  state — I  cannot  decide  them 
upon  an  ex-parte  hearing  and  upon  one  or  two  speeches.  I  think 
we  ought  to  give  long  and  careful  consideration  to  every  prop- 
osition presented  by  this  commission.  They  are  gentlemen  of 
the  highest  standing  in  the  bar  of  this  state.  If  we  cannot  gi^'o 
it  careful,  judicial  consideration  by  paragraphs,  each  propo- 
sition, we  should  not  act  upon  it  at  all.  Therefore,  Mr.  Pres- 
ident, I  am  going  to  move  that  we  segregate  these  different 
recommendations  and  take  them  up  paragraph  by  paragraph. 

Mr.  Robertson:  I  rise  to  a  point  of  order.  There  is  a  mo- 
tion before  the  house. 

Mr.  President:    The  chair  sustains  the  point  of  order. 

Mr.  Hughes:    Mr,  President,  I  do  not  like  this  occasion  to 
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go  by  without  saying  one  word  about  the  sixth  proposition.  I 
have  long  been  of  the  opinion  that  the  inhibition  of  our  con- 
stitution which  prevents  the  court  from  making  any  comment 
upon  the  facts  is  a  mistake.  In  other  words,  I  am  convinced 
that  proper  comment  by  the  court  upon  the  facts  will  always 
aid  a  jury  in  arriving  quickly  and  correctly  at  a  proper  con- 
elusion  of  the  cause.  I  quite  agree  that  the  court  should  not 
comment  upon  the  weight  or  value  of  the  testimony.  I  think 
a  court  should  never  do  that,  but  I  do  believe  that  courts  can- 
not  as  clearly  instruct  a  jury  where  they  have  to  guard  them- 
selves, as  they  do  under  our  constitution,  against  any  comment 
upon  the  facts.  I  think  if  our  constitution  were  amended  so 
as  to  eliminate  that  inhibition  against  making  any  comment 
upon  the  facts,  but  including  a  prohibition  against  comment- 
ing upon  the  weight  and  value  of  the  testimony,  it  would 
greatly  advance  the  ends  of  justice.  I  am  confident  the  court 
would  not  usurp  the  function  of  the  jury  or  try  to  sway  or  in- 
fluence them  in  the  ultimate  determination  of  the  question  of 
fact,  but  that  the  court  can  aid  the  jarj  if  it  is  permitted  to 
apply  the  law  concretely  and  particularly  to  the  particular 
facts  which  the  jury  is  to  try  out  and  determine.  I  think  we 
all  appreciate  the  difficulty  that  the  courts  have  in  giving  to 
the  jury  the  law  that  is  applicable  to  the  particular  fact  in  con- 
troversy so  that  the  jury  can  understand  what  the  law  is  as 
applied  to  the  cause,  and  that  they  often  make  their  instruc- 
tions ambiguous  because  of  that  fact.  I  think  there  is  every 
reason  why  the  court  should  be  free  to  apply  the  law  to  the 
particular  facts  in  controversy  without  the  fear  of  being  re- 
versed because  of  an  instruction  which  may  be  considered  as 
a  comment  on  the  facts,  if  he  is  restrained  from  commenting 
on  the  weight  and  value  of  the  testimony  given. 

Judge  Hoyt :  I  rise  for  inquiry.  We  have  a  committee  on  re- 
form of  judicial  procedure,  a  standing  committee  of  this  asso- 
ciation f 

Mr.  President :    We  have. 

Judge  Hoyt :  I  move  you  that  this  whole  subject  matter  be 
referred  to  that  committee,  to  be  reported  upon  at  the  next 
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annual  session  of  this  association.  I  believe  it  is  too  important 
a  matter  to  express  even  an  opinion  upon  until  each  of  us  have 
had  opportunity  to  give  it  consideration. 

The  motion  received  a  second. 

Mr.  Rinehart:  We  can  see  that  it  is  evident  that  there  are 
good  suggestions  in  this  report,  but  we  have  forgotten  the  fact 
that  this  is  not  a  report  to  this  body.  This  commission  is  not 
reporting  to  us,  and  I  think,  in  addition  to  Judge  Hbyt's  mo- 
tion, that  we  should,  through  our  secretary,  thank  this  com- 
mission for  bringing  this  matter  to  our  attention  and  express 
to  them  our  opinion  that  they  are  attempting  to  arrive  at  some- 
thing of  good  and  that  we  approve  of  many  of  the  views  that 
are  there  presented,  and  that  our  committee  be  asked  to  co- 
operate with  them  and  suggest  such  things  as  our  committee 
may  think  proper,  and  not  be  discourteous  enough  to  act,  as 
we  are  attempting  now  to  act,  in  disapproving  this  report.  I 
wish  to  second  Judge  Hoyt's  motion  with  the  amendment  that 
we,  in  some  courteous  language,  express  our  commendation  of 
what  the  committee  are  attempting  to  do. 

Mr.  Terhune :    I  rise  to  a  point  of  order. 

Mr.  President :  The  motion  by  Judge  Hoyt  is  out  of  order. 
The  original  motion  was  to  disapprove.  That  motion  was 
amended  by  Mr.  Higgins.  There  was  a  motion  made  to  sub- 
stitute for  the  original  motion  with  the  amendment — 

Judge  Hoyt :  Cannot  it  all  be  referred  1  Is  not  the  motion  to 
refer  to  a  standing  committee  a  privileged  motion  T 

Mr.  President :  The  chair  is  inclined  to  think,  upon  consid- 
eration of  the  suggestion  of  Judge  Hoyt,  that  he  is  right  and 
the  chair  is,  as  usual,  wrong.  Judge  Hoyt's  motion  is  held  to 
be  in  order. 

The  question,  therefore,  is  upon  the  motion  to  refer  the  re- 
port of  the  commission  to  our  committee  upon  judiciary  and 
judicial  administration.    Are  you  ready  now  to  vote  1 

The  motion  is  put  to  the  house,  and,  upon  division  of  the 
house,  the  motion  to  refer  is  declared  lost. 

Mr.  President:  The  question  now  recurs  upon  the  substi- 
tute offered  by  Mr.  Robertson,  the  substitute  being  in  effect 
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that  all  the  matters  reported  by  the  committee  under  the  head 
of  '  *  Civil  Code ' '  be  disapproved. 

Will  the  mover  of  the  substitute  correct  the  chair  if  the  chair 
is  wrong  in  stating  that  the  substitute  was  that  all  the  report 
under  the  head  of  ** Civil  Code,"  with  the  exception  of  section 
two,  be  disapproved. 

Mr.  Robertson:  No,  including  the  section.  I  said  all  of  it, 
including  section  six,  be  disapproved.  I  included  section  six 
particularly.    That  is  all  of  it. 

Mr.  President :  The  motion,  then,  is  that  all  the  report  of 
the  commission  under  the  head  of  ** Civil  Code"  be  disapproved. 
Are  you  ready  to  vote  upon  the  question? 

The  motion  is  put,  and,  upon  division  of  the  house,  is  de- 
clared carried. 

Mr.  President:  The  next  matter  upon  the  program  is  the 
report  of  the  committee  on  Legal  Education  and  Admission  to 
the  Bar,  John  T.  Condon,  chairman. 

Mr.  Howard :  I  rise  to  a  point  of  order.  I  call  attention  to 
the  fact  that  that  portion  of  the  report  of  the  commission  un- 
der **  Appellate  Procedure,"  down  to  the  proposed  act,  has  not 
been  passed  upon  or  submitted. 

Mr.  President:  I  think,  perhaps,  Mr.  Howard,  you  are 
right,  and  it  is  also  a  fact  that  that  part  of  the  committee's  re- 
port under  the  head  of  ** Probate  Code"  has  not  been  passed 
upon.  The  chair  will  withdraw  its  suggestion  that  Mr.  Con- 
don submit  his  report  now,  and  I  will  ask  Mr.  Bridges  to  sub- 
mit the  matter  of  the  amendment  of  the  probate  code  to  the 
association. 

Mr.  Bridges:  Mr.  President  and  Gentlemen:  It  is  very 
difficult  for  this  sub-committee  to  make  any  report  that  is  com- 
prehensive. It  is  the  desire  of  the  sub-committee  to  re-write 
the  whole  probate  law,  making  many  minor  changes.  I  have 
a  written  report  covering  some  of  the  more  important  features, 
and  I  will  read  that  instead  of  speaking  otherwise. 

REPORT  OF  8UB-COMMITTBB  ON  PROBATE  LA^V. 


The  undersigned  sub-committee  on  Probate  Law,  Intends  reporting 
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to  the  whole  committee  appointed  by  the  goyemor  on  simplification  of 
the  laws  of  the  state,  substantially  as  follows: 

The  probate  law  of  this  state  as  It  now  exists,  Is  made  up  of  many 
acts  passed  by  state  legislatures  during  the  past  thirty  or  forty  years. 
It  Is  therefore  badly  In  need  of  being  rewritten  as  one  act  covering 
the  whole  subject.  By  so  doing  the  law  can  be  made  much  shorter  and 
more  simple. 

It  Is  our  Intention  to  recommend  among  others  the  following  ma- 
terial changes  of  the  present  probate  law: 

(1)  There  should  be  cut  out  of  the  present  law  many  of  the 
arbitrary  directions  binding  the  court,  and  the  law  should  be  so  written 
as  to  give  the  court  a  much  broader  discretion  than  It  now  has.  We 
believe  It  Is  unsatisfactory  to  have  a  complete  set  of  fixed  and  arbitrary 
rules  to  apply  to  the  varying  facts  and  conditions  of  each  estate. 
Eiach  estate  should  be  settled  In  a  business-like  manner  and  so  to  do, 
the  court  should  not  be  bound  by  arbitrary  laws,  but  should  be  given 
a  wide  discretion. 

(2)  We  propose  to  report  that  claims  against  the  estate  must  be 
presented  within  a  much  shorter  time  than  as  at  present — say  within 
four  months  after  first  publication  and  not  one  year  as  the  law  now 
provides;  all  to  the  end  that  each  estate  may  be  more  quickly  settled. 

(3)  We  propose  to  report  that  If  It  Is  necessary  to  sell  or  mortgage 
property  to  pay  debts.  It  shall  be  discretionary  with  the  court  whether 
he  will  sell  real  or  personal  property;  to  the  end  that  In  proper  In- 
stances the  real  estate  may  be  sold  and  the  personal  property  pre- 
served for  the  heirs,  thus  modifying  the  present  law  which  compels 
the  sale  first  of  all  personal  property. 

(4)  We  propose  to  report  such  modification  of  the  present  law, 
as  that  the  validity  of  the  sale  of  real  or  personal  property  shall  not 
rest  on  jurisdictional  allegation  In  the  petition  for  sale  or  otherwise, 
but  that  when  a  sale  Is  confirmed  by  the  court,  that  act  will  In  Itself 
validate  such  sale.  Property  of  estates  Is  now  sacrificed  at  sales, 
because  6t  the  fear  of  Intending  purchasers  that  some  Irregularity  In 
the  proceedings  may  Invalidate  the  sale. 

(5)  We  propose  to  report  that  when  the  surviving  husband  or 
wife  or  parent  petitions  the  court  for  appointment  of  an  administrator 
or  guardian,  the  court.  In  Its  discretion,  may  make  such  appointment 
without  notice  of  the  application. 

(6)  Some  attorneys  have  requested  a  provision  for  a  public  ad- 
ministrator, but  as  yet,  we  have  not  been  convinced  that  such  a  pro- 
vision would  be  wise. 

(7)  It  Is  the  intention  to  report  for  many  minor  changes  in  the 
present  law,  all  with  the  view  of  expediting  the  settling  of  estates. 
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but  they  are  too  many  and  separately  too  unimportant,  to  mention  in 
this  report 

It  is  not  the  intention  to  report  any  radical  change  of  the  present 
law,  as  a  whole,  but  to  report  several  radical  changes  of  certain  pro- 
Tisions  of  the  present  law. 

Respectfully  submitted, 

J.  B.  BBmoBS, 

J.  G.  HOGAN. 


Mr.  President :  What  is  the  pleasure  of  the  association  with 
regard  to  this  report  T 

Moved  and  seconded  that  the  report  be  approved. 

Mr.  Howard:  I  think  there  is  one  amendment  should  be 
made,  and  that  is  in  the  period  of  publication.  It  is  suggested 
that  it  should  be  changed  from  one  year  to  four  months.  Very 
frequently  there  are  inconspicuous  people  who  die  and  are  not 
heard  of  within  four  months.  I  do  not  want  to  make  a  motion, 
but  I  think  the  committee  ought  to  be  asked  if  they  do  not 
want  to  change  that. 

Mr.  Nash:  As  I  understand  it  now,  there  is  no  law  under 
which  a  guardian  of  a  minor  can  mortgage  the  estate.  That  has 
been  drawn  very  forcibly  to  my  attention  recently  by  applica- 
tion that  was  made  from  my  office.  Some  provision  should  be 
made  under  which,  upon  application  to  the  court,  the  real  estate 
of  minors  under  guardianship  can  be  mortgaged.  There  is 
already  provision  made  for  the  mortgaging  of  the  estate  of  an 
insane  person  by  guardian  but  no  provision  for  mortgaging  by 
the  guardian  of  minors. 

Mr.  Rummens:  Addressing  myself  to  the  last  proposition 
made  by  the  gentleman,  I  want  to  say  that,  within  the  last  two 
years,  other  lawyers  in  Seattle  and  myself  have  had  a  proposi- 
tion like  this :  We  have  a  piece  of  vacant  property,  estimated 
to  be  fairly  worth  about  two  hundred  thousand  dollars.  It  has 
absolutely  no  income,  and  it  costs,  in  taxes  and  assessments, 
about  six  thousand  dollars  a  year  to  keep  it,  and  the  minors 
have  no  money  and  cannot  mortgage  it.  I  would  be  a  sacrifice 
to  sell  it  at  this  time,  because  the  highest  offer  we  have  secured 
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is  one  hundred  thousand  dollars.  I  think  a  provision  should  he 
embodied  in  the  probate  procedure  so  that  the  guardian  of 
minors  should  have  authority  to  mortgage  the  real  estate  of 
his  wards. 

Mr.  Terhune :  It  seems  to  me  that  one  of  those  suggestions 
is  too  sweeping  and  too  general  for  this  association  to  approve 
at  this  time  without  some  more  specific  consideration  of  detail. 
It  changes  the  law  completely  and  recommends  that  more  dis- 
cretion be  given  the  courts  in  certain  matters,  but  it  don't  say 
what  or  anything.  It  seems  to  me  that  it  is  too  sweeping  and 
too  important  a  matter  to  be  taken  up  by  the  body  at  this  time 
without  some  discussion. 

Mr.  President:  The  question  is  upon  the  adoption  of  the 
report  as  presented. 

Judge  Bell :  I  would  amend  that  motion  by  suggesting  that 
the  specific  recommendations  be  approved  by  this  body  and  not 
the  general  suggestions.  My  idea  is  that  this  motion  be  amend- 
ed. I  move  that  this  motion  be  amended  by  inserting  the  words 
"specific  recommendations"  be  approved  by  this  body. 

The  amendment  received  a  second. 

Mr.  President :  The  amendment  is  that  the  specific  recom- 
mendations contained  in  the  report  presented  by  Mr.  Bridges 
be  approved.  The  adoption  of  this  motion  will  dispose  of  the 
report. 

The  motion  is  put  to  the  house. 

Mr.  President :  The  motion  is  carried,  which  disposes  of  the 
report.  That  portion  of  the  report  of  the  commission  under  the 
head  of  ** Appellate  Procedure"  down  to  that  portion  which 
was  disapproved  by  previous  vote  of  the  association,  has  not 
been  acted  upon. 

Mr.  Secretary:  Mr.  President,  I  am  inclined  to  think  that 
one  member  of  the  sub-committee,  Mr.  Merritt,  likely  will  be 
here.  I  was  told  that  he  would  be  here,  and  I  move  at  this  time 
that  action  on  that  portion  of  it  be  deferred  until  tomorrow,  un- 
der the  head  of  Miscellaneous  Business  and  be  a  special  order 
at  that  time. 

The  motion  received  a  second,  was  put  and  carried. 
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Mr.  President:  The  next  matter  on  the  program  is  the  re- 
port of  the  committee  on  Legal  Education  and  Admission  to 
the  Bar,  Mr.  John  T.  Condon,  chairman. 

Mr.  Condon:  Mr.  President,  it  will  take  but  a  moment  to 
present  my  report.  I  have  not  been  able  to  reach  and  consult 
with  every  member  of  the  committee,  but,  after  consultation 
with  those  members  that  I  have  met,  it  has  been  decided  to  re- 
port that  we  make  no  recommendations  for  new  legislation  for 
admission  to  the  bar  for  the  next  meeting  of  the  legislature,  in 
view  of  the  fact  that  we  are  not  ripe,  probably,  in  this  state, 
for  the  adoption  of  the  act  that  was  approved  by  the  American 
Bar  Association.  That  involves  the  taking  of  step  in  advance 
which  we  are  not  yet  ready  to  take.  So  that  our  recommenda- 
tion at  this  time  is  that  we  take  no  action  towards  changing 
legislation  with  reference  to  admission  to  the  bar  for  the  next 
legislature.    I  submit  that  as  our  report  and  move  its  adoption. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  President:  The  next  matter  is  the  report  of  the  com- 
mittee on  Judiciary  and  Judicial  Administration,  Mr.  E.  C. 
Hughes,  of  Seattle,  chairman. 

Mr.  Hughes :  Our  committee  feels  that,  in  view  of  the  pub- 
lic interest  and  the  attitude  of  the  present  administration  as 
affecting  the  judiciary  and  the  judicial  recall,  we  should  not 
make  any  report  at  this  time,  and  considering  the  manner  in 
which  the  association  has  received  the  report  of  the  Committee 
on  Judicial  Procedure,  the  committee  would  not  have  the  tem- 
erity to  make  any  suggestion  on  that  subject. 

Upon  motion,  the  report  of  the  committee  was  adopted. 

Mr.  President:  Next  is  the  report  of  the  committee  on 
Amendment  of  Laws,  Mr.  Charles  E.  Shepard,  of  Seattle,  chair- 
man. 

Mr.  Shepard :  Mr.  President,  if  this  committee  had  known 
in  advance  what  was  going  to  happen  to  the  report  of  the  Com 
mission  on  Amendment  of  Law  appointed  by  Governor  Hay,  it 
would  have  retained  Judge  Robertson  and  General  Vance,  bnt^ 
IS  it  is,  it  has  not  been  able  to  do  so  and  it,  therefore,  must  take 
its  chances.    Such  as  it  is,  I  will  read  the  report 
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REPORT  OF  COMMITTBB  ON  AMBNDimBNT  OF  THB  LAW. 


To  the  Washington  State  Bar  Association: 

Tour  Committee  respectfully  reports  than  on  account  of  the  dis- 
tance of  the  residences  of  the  members  from  each  other  it  has  not 
been  able  to  hold  a  meeting  of  the  full  Committee,  but  the  general 
subject  of  proposing  amendments  to  the  law  has  been  under  consid- 
eration. The  Committee  has  felt  that  perhaps  its  functions  were 
largely  superseded  for  the  time  being  by  the  Commission  appointed 
by  Governor  Hay  for  reform  of  judicial  procedure,  and  has  therefore 
not  given  as  much  consideration  to  the  general  subject  as  it  otherwise 
would  have  done.  That  Commission  has  proposed  important  changes 
in  the  law,  which  have  been  laid  before  the  Association  and  with 
much  of  which  this  Committee  agrees.  There  are,  however,  a  number 
of  points  not  covered  by  the  work  of  that  Commission  so  far  as  it 
has  yet  been  made  public,  and  this  Committee  therefore  submits  the 
proposed  amendments  to  the  law  which  are  hereinafter  set  forth: 

I. 

One  of  the  most  Important  subjects  in  which  we  believe  improve- 
ment can  be  made  is  the  matter  of  dismissal  of  appeals  on  technical 
grounds  and  rulings  in  litigation  on  technical  grounds  not  affecting 
the  merits  of  the  case.  Since  this  state  was  admitted  very  many  ap- 
peals have  been  dismissed  upon  ground  of  defects  in  the  service  of 
notice  on  all  parties,  or  in  the  terms  of  the  bond,  or  in  other  matters 
which  could  easily  have  been  cured,  but  the  Supreme  Court  has  felt 
constrained  even  since  the  passage  of  Section  1734  of  Remington  ft 
Ballinger's  Codes,  to  construe  the  law  as  peremptorily  requiring  the 
dismissal  on  the  ground  of  loss  of  jurisdiction.  One  of  the  most 
striking  instances  of  this  stringency  of  practice,  which  has  resulted 
probably  in  an  enormous  loss  to  deserving  litigants,  has  been  the 
ruling  on  the  point  of  filing  a  statement  of  facts  or  other  paper  first 
or  serving  it  first.    Tour  Committee,  therefore,  proposes  the  following: 

An  Aet  Relatlnir  to  Pmctlce  In  the  Superior  and  Sopreme  Court. 

Be  it  enacted  J>y  the  Legislature  of  the  State  of  Washington: 

Section  1.  In  any  action,  proceeding,  writ  or  appeal  in  any  court, 
where  any  statute  or  rule  of  court  requires  any  paper  to  be  both 
served  and  filed,  the  service  and  the  filing  thereof  shall  be  equally 
valid*  whichever  act  precedes  the  other. 

Sec.  2.  Whenever  a  motion  shall  be  made  to  dismiss  any  appeal, 
writ  or  other  proceeding  in  the  Supreme  Court  for  any  cause  except 
that  the  notice  of  appeal  was  not  served,  writ  applied  for  or  proceed- 
ing begun  with  the  time  limited  by  law,  the  motion  shall  be  denied 


44  Proceedings 

--^  - 

if  the  appellant  or  party  initiating  the  writ  or  proceeding  shall  -within 
ten  days  after  service  of  the  motion  take  the  proper  steps  to  correct 
the  defect  or  error  in  the  appeal,  writ  or  proceeding,  provided  that 
due  service  had  been  made  in  due  time  on  any  one  respondent. 

Sec.  3.  This  statute  is  remedial  and  shall  be  liberally  construed^ 
and  the  rule  of  ejusdem  generU  shall  not  apply. 

II. 

Another  subject  of  great  importance  and  which  has  engaged  the 
attention  of  the  American  Bar  association  and  various  other  bar  asso- 
ciations throughout  the  Union  for  some  years  past  is  that  of  prevent- 
ing unnecessary  delay  and  cost  of  litigation  by  reversal  on  grounds  not 
of  technicalities  in  practice  but  of  technicalities  or  strictness  of  rul- 
ing in  regard  to  admissions  of  evidence  or  instructions  to  Jury.  On 
that  subject  the  following  is  proposed  and  is  very  similar  to  a  bill 
now  before  Congress: 

An  Aet  RelatlBir  to  New  IVtala. 

Be  it  enacted  "by  the  Legislature  of  the  State  of  Washington: 

Section  1.  No  judgment  shall  be  set  aside,  or  reversed,  or  new  trial 
granted  by  any  court  in  any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  Jury  of  the  improper  admission  or  rejection  of  evi- 
dence, or  for  error  as  to  any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  court  to  which  application  is  made,  after  an  exami- 
nation of  the  entire  cause,  it  shall  appear  that  the  error  complained  of 
has  injuriously  affected  the  substantial  rights  of  the  parties.  The 
trial  judge  may  in  any  case  submit  to  the  jury  the  issues  of  foct  ari»- 
Ing  upon  the  pleadings,  reserving  any  question  of  law  arising  in  the 
case  for  subsequent  argument  and  decision,  and  he  and  any  court  to 
which  the  case  shall  thereafter  be  taken  for  review  shall  have  the 
power  to  direct  judgment  to  be  entered  either  upon  the  verdict  or 
upon  the  point  reserved,  if  conclusive,  as  its  decision  upon  such  point 
reserved  may  require. 

Sec.  2.  The  trial  judge  shall  also  in  any  case,  on  request  of  either 
party,  instruct  the  jury  to  render,  besides  its  general  verdict,  a  special 
verdict  stating  the  essential  facts,  or  to  answer  special  Interrogatories 
submitted  to  it;  and  in  any  conflict  or  Inconsistency  between  the 
special  verdict  or  the  answers  to  special  InterrogatcHries  rendered  by 
the  jury,  and  its  general  verdict,  the  special  verdict  or  answers  shall 
prevail  over  the  general  verdict. 

in. 

The  committee  have  also  had  under  consideration  two  important 
subjects  relating  to  substantive  law,  to-wit,  the  administration  of  com^ 
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munity  property  and  the  recoyery  of  damages  for  the  death  of  per- 
sona caused  by  wrongful  act  or  neglect,  and  it  submits  the  following  to 
cure  what  it  belieyes  to  be  defects  in  the  law  as  it  stands  at  present: 

Aa  Act  ProTldlMir  for  the  Admlnlatrntlon  of  ContmiuUty  Property. 

Be  it  enacted  by  the  LegUlature  of  the  State  0/  Washington: 

Section  1.  That  upon  the  death  of  either  member  of  a  community 
the  BunriYor  shall  have  the  exclusive  right  to  administer  the  entire 
community  estate. 

Sec.  2.  That  should  the  survivor  fall  to  apply  for  Letters  of  Ad- 
ministration in  the  proper  probate  court  within  forty  days  after  the 
death  of  the  spouse,  then  the  executor  named  in  any  will  of  the  de- 
ceased member  of  the  community  shall  have  the  right  to  administer 
the  entire  estate  of  the  decedent  including  the  community  property. 

Am  Act  AmendlBK  Section  4S28  of  BaUlBser^e  Annotated  Codes  and  Stat- 
utes of  the  State  of  WashlnsTton*  In  Relation  to  RecoTery  tor  Dani- 
agea  tor  the  Death  of  a  Person  Caused  by  a  UTronsfvI  Act  or  Neg^ 
leet  of  Another,  as  Sneh  Section  Is  Amended  by  an  Act  Amending 
Section  4828  of  Balllnirer's  Annotated  Codes  and  Statutes  of  the 
State  of  ^Fashlnsrton  In  Relation  to  Recovery  for  Damaass  for  the 
death  of  a  Person  Caused  by  a  W^ron^ful  Act  or  Neal«ct  of  An- 
€»thery  Approved  March  IS*  1900. 

Be  it  enacted  \>y  the  Legislature  of  the  State  of  Wiuhington: 

SBcnoN  1  .  That  section  4828  of  Bellinger's  Annotated  Codes  and 
Statutes  of  the  State  of  Washington,  as  amended  by  an  act  amending 
section  4828  of  Ballinger's  Annotated  Codes  and  Statutes  of  the  State 
of  Washington  In  relation  to  recovery  of  damages  for  the  death  of  a 
person  caused  by  a  wrongful  act  or  neglect  of  another,  approved  March 
13,  1909,  be,  and  the  same  is  hereby,  amended  to  read  as  follows: 

"Section  4828:  When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs  or  personal  representa- 
tives may  maintain  an  action  for  damages  against  the  person  caus- 
ing the  death.  When  the  deceased  is  a  man  and  leaves  a  widow,  or 
widow  and  children,  (they  shall  be  considered  for  the  purposes  of  this 
act  as  his  heirs,  and  when  the  deceased  is  a  woman,  the  widower  and 
his  children),  or  child  and  children,  if  no  widower  shall  be  considered 
for  the  purposes  of  this  act  as  her  heirs,  and  such  heirs  or  personal 
representatives  may  maintain  an  action  for  damages  against  the  per- 
son causing  the  death.  If  the  deceased  be  a  man  and  leave  no  widow 
or  issue,  then  his  parents,  sisters,  or  minor  brothers  who  may  be  de- 
pendent upon  him  for  support,  and  who  are  resident  within  the  United 
States  at  the  time  of  his  death,  may  maintain  said  action,  and  if  the 
deceased  be  a  woman  and  leave  no  widower  or  issue,  then  her  parents, 
sisters,  or  minor  brothers  who  may  be  dependent  upon  her  for  sup- 
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port,  and  who  are  resident  within  the  United  Statea  at  the  time  of 
her  death,  may  maintain  said  action.  If  the  deceased  has  no  heirs,  his 
personal  representatives  may  maintain  the  action  for  the  benefit  of 
his  creditors. 

"When  the  death  of  a  person  is  caused  by  an  Injury  receiyed  in 
falling  through  any  opening  or  defective  place  in  any  sidewalk,  street, 
alley,  square  or  wharf,  his  or  her  heirs,  or  personal  representatives,  or, 
if  the  deceased  be  a  man  and  leaves  no  widow  or  issue,  or  if  a  woman, 
no  widower  or  issue,  then  his  or  her  parents,  sisters,  or  minor  brothers 
who  may  be  dependent  upon  him  or  her  for  support  and  who  are  resi- 
dents within  the  United  States  at  the  time  of  his  or  her  death,  may 
maintain  an  action  for  damages  against  the  person  whose  duty  it  was  at 
the  time  of  the  injury  to  have  kept  in  repair  such  sidewalk  or  other 
place. 

"The  widow,  or  widow  and  her  children,  or  child  or  children,  if  no 
widow,  of  a  man  killed  In  a  duel  shall  have  a  right  of  action  against 
the  person  killing  him  and  against  the  seconds  and  all  aiders  and 
abetters.  In  every  such  event  the  jury  may  give  such  damages  as  un- 
der all  the  circumstances  of  the  case  may  to  them  seem  just." 


IV. 

Another  Important  subject  in  which  there  is  a  defect  in  the  law 
as  it  now  is,  is  that  of  the  power  of  guardians  to  mortgage  property  of 
their  wards  in  order  to  prevent  the  sacrifice  of  property.  The  follow- 
ing proposed  act  will  remedy  this  defect: 

An  Act  Amendlns  SectlOM  IMS,  1646,  1647,  1648,  1640  and  1680  of  Rem- 
Insrton  A  BmUlngev*u  Annotated  Code  and  Statntea  of  Waakln^rton. 
relating  to  tbe  estate  of  minors. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

Section  1.  That  section  1645  of  Remington  ft  Ballinger's  Annotated 
Codes  and  Statutes  of  Washington  be  amended  to  read  as  follows: 

"Sec.  1645.  Whenever  necessary  for  the  education  or  support  or 
payment  of  just  debts  of  any  minor  or  for  the  discharge  of  any  lien  on 
the  real  estate  of  such  minor,  or  whenever  the  real  estate  of  such 
minor  is  suffering  unavoidable  waste,  or  a  better  investment  of  the 
value  thereof  can  be  made,  or  whenever  the  court  shall  for  any  cause 
or  any  purpose  deem  it  beneficial  to  the  estate  of  said  minor,  the 
court  may  on  application  of  the  guardian  order  the  same,  or  any  part 
thereof,  to  be  sold  or  mortgaged  and  may  authorize  the  guardian  to 
borrow  money  upon  such  mortgage.  Such  mortgage  shall  be  for  such 
amount  and  for  such  time  and  on  such  terms  and  at  such  rate  of  in- 
terest as  the  court  may  order.  In  construing  this  section  the  rule  of 
Ejusdem  generis  shall  not  apply." 
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Ssc.  2.  That  section  1646  of  Remington  ft  Ballinger'B  Annotated 
Codes  and  Statutes  of  Washington  be  amended  to  read  as  follows: 

"Sbc.  1646.  Such  application  shall  be  by  petition,  verified  by  the 
oath  of  the  guardian,  and  shall  substantially  set  forth: 

1.  The  value  and  character  of  all  personal  estate  belonging  to 
such  ward  that  has  come  to  the  knowledge  or  possession  of  such 
guardian. 

2.  The  disposition  made  of  such  personal  estate. 

3.  The  amount  and  condition  of  the  ward's  personal  estate,  if 
any,  dependent  upon  the  settlement  of  any  estate,  or  the  execution  of 
any  trust 

4.  The  annual  value  of  the  real  estate  of  the  ward. 

6.    The  amount  of  rent  received  and  the  application  thereof. 

6.  The  proposed  manner  of  reinvesting  the  proceeds  of  the  sale,  if 
asked  for  that  purpose. 

7.  Each  item  of  indebtedness,  or  the  amount  and  character  of  the 
lien,  if  the  sale  is  prayed  for  the  liquidation  thereof. 

8.  Statement  of  the  facts  which  give  rise  to  the  need  for  the  money 
which  is  sought  to  be  borrowed  together  with  the  purposes  to  which 
the  money  is  to  be  devoted  in  case  the  right  to  mortgage  is  prayed  for. 

9.  The  age  of  the  ward,  where  and  with  whom  residing. 

10.  All  other  facts  connected  with  the  estate  and  condition  of  the 
ward  necessary  to  enable  the  court  fully  to  understand  the  same.  If 
there  is  no  personal  estate  belonging  to  such  ward,  in  possession  or 
expectancy,  and  none  has  come  into  the  hands  of  such  guardian,  and 
no  rents  have  been  received,  the  fact  shall  be  stated  in  the  applica- 
tion." 

Sec.  3.  That  section  1647  of  Remington  ft  Ballinger's  Annotated 
Codes  and  Statutes  of  Washington  be  amended  to  read  as  follows: 

"Sec.  1647.  If  it  shall  appear  to  the  court  from  such  petition  and 
from  the  hearing  thereon  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  or  to  the  estate  of  said  minor  that  such  real  estate  or  some 
IMurt  thereof  should  be  sold  or  that  money  be  borrowed  for  the  use  and 
benefit  of  said  estate  and  that  a  mortgage  be  executed  to  secure  the 
payment  of  the  money  so  borrowed,  together  with  interests  and  costs, 
the  court  may  authorize  the  said  guardian  to  sell  part  or  all  of  the  real 
estate  or  to  borrow  money  and  mortgage  the  land  on  the  same  terms 
and  notice  required  for  sales  or  mortgages  of  real  estate  by  executors 
and  administrators,  and  in  case  the  borrowing  of  money  and  the  exe- 
cution of  a  mortgage  is  directed  then  the  court  shall  in  its  order  direct 
to  what  purpose  the  money  authorized  to  be  borrowed  shall  be  used.' 


»» 
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Sbo.  4.  That  section  1648  Remington  ft  Ballinger's  Annotated 
Codes  and  Statutes  of  Washington  be  amended  to  read  as  follovs: 

"Sac.  1648.  All  of  the  proyislons  of  the  chapter  relating  to  sales 
and  mortgages  by  executors  and  administrators  shall  be  applicable  to 
sales  and  mortgages  made  by  guardian,  except  as  otherwise  herein 
expressly  provided." 

Sec.  6.  That  section  1649  of  Remington  ft  Balllnger's  Annotated 
Codes  and  Statutes  of  Washington  be  amended  to  read  as  follows: 

"Seo.  1649.  Within  thirty  days  after  such  sale  or  mortgage  such 
guardian  shall  make  a  report  thereof  to  the  court  and  in  case  of  sale 
produce  the  proceeds  of  such  sale  and  the  notes  or  obligations  or  other 
security  taken  to  secure  the  i»ayment  of  the  purchase  money,  and  in 
case  of  mortgaging  shall  produce  the  proceeds  of  such  mortgage,  to- 
gether with  the  notes  or  other  evidence  of  Indebtedness  and  mortgage 
to  the  court" 

Sec.  6.  That  section  1650  of  Remington  ft  Ballinger's  Annotated 
Codes  and  Statutes  of  Washington  be  amended  to  read  as  follows: 

"Seo.  1660.  The  court  in  confirming  such  sale  and  directing  a 
conveyance  shall  be  governed  by  the  law  regulating  the  confirming  of 
sales  of  real  estate  made  by  executors  and  administrators  and  the  mak- 
ing of  conveyances  on  such  sales,  and  in  case  of  a  mortgage  the  court 
In  confirming  such  mortgage  and  directing  Its  execution  shall,  so  f^ 
as  the  same  may  be  applicable,  be  governed  by  the  law  relating  to 
mortgaging  real  estate  by  executors  and  administrators." 

V. 

It  is  becoming  almost  a  necessity  for  the  proper  conduct  of  trials 
in  the  more  populous  counties  to  have  a  good  law  library  available  at 
the  court  house  for  the  use  of  the  Bench  and  the  Bar.  We  therefore 
propose  the  following  as  a  means  of  procuring  libraries  for  counties 
of  the  first  class: 

▲■  Act  ProTldlng  tor  the  CoUectlon  of  Feoo  by  the  Clerk  of  the  9«- 
perlor  Courts  and  tor  the  BSstablUdunent  and  Halntemaaee  of  I<aw 
Ubmrles  In  Coutles  of  the  First  Claao. 

Be  it  enacted  hy  the  LeffitUUure  of  the  State  of  Washington: 

SscTioif  1.  That  in  each  county  of  the  first  class  the  plaintiff,  or 
other  party  instituting  any  civil  action  or  proceeding,  shall  pay  when 
the  case  is  entered  in  the  superior  court,  or  when  the  first  paper  is 
filed  therein,  in  addition  to  the  fee  now  provided  by  law,  the  sum  of 
91.00,  and  the  defendant  or  other  adverse  party  or  any  one  or  more  of 
several  defendants  or  other  adverse  parties  or  intervenors  appearing 
separately  from  the  other,  shall  pay  when  his  or  their  appearance  is 
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entered  In  the  case,  or  when  his  or  their  first  appearance  is  filed  there- 
in. In  addition  to  the  fee  now  provided  by  law»  the  sum  of  60  cents. 

Sec.  2.  The  clerk  of  the  superior  court  of  such  county  shall  deposit 
all  sums  of  money  collected  pursuant  to  this  act  in  a  fund  to  be  known 
as  the  **Lil>rary  Fund,**  and  shall  pay  the  same  out  only  on  the  order 
of  the  judges  of  the  superior  court  for  such  county,  or  of  a  majority 
of  them. 

Seo.  3.  The  money  to  be  derived  pursuant  to  this  act  shall  be 
expended  by  the  judges  of  the  superior  court  for  such  county  for  the 
purpose  of  establishing,  purchasing  and  maintaining  a  liaw  library  in 
their  respective  counties. 

Sec.  4.  Said  judges  or  a  majority  of  them  in  each  county  shall 
have  the  sole  control  and  management  of  such  law  library,  and  may 
employ  a  librarian  and  assistants  for  its  custody,  care  and  maintenance, 
direct  the  purchase  and  repair  of  books  and  make  rules  for  their  use. 

All  of  which  is  respectfully  submitted. 

July  81, 1912. 

Chableb  E.  Shspabo, 

WiLMON    TUCKEB, 

Walteb  Ohbistian, 
j.  w.  romaiite, 
F.  M.  Dbwabt, 

Committee, 


Mr.  Robertson:  Mr.  Chairman,  contrary  to  expectations,  I 
think  the  report  is  excellent.  I  would  like  to  suggest  one 
amendment  to  the  report.  Where  young  men,  starting  out  in 
life,  are  engaged  in  small  business  and  die  or  are  killed  through 
the  negligence  of  others  and  have  no  kin,  frequently  they  owe 
tradesmen,  doctors  and  others  in  the  community — sometimes 
lawyers — small  amounts  of  money,  and  I  think  that  if  the  pro- 
vision of  the  statute  is  going  to  be  extended  to  include  other 
than  parents  and  children  and  assist  immediate  relatives,  that 
that  particular  fund,  where  there  are  no  dependents,  ought  to 
be  extended  so  that  it  can  be  reached  by  bona  fide  creditors,  not 
to  ezoeed,  say,  the  sum  of  twenty-five  hundred  dollars.  I  think 
it  is  for  the  protection  of  the  people  of  the  state  that  that  stat- 
ute be  so  broadened,  and,  with  the  permission  of  Mr.  Shepard,  I 
move  that  as  an  amendment. 
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Mr.  Shepard:  For  myself,  personally,  and  I  believe  the 
others  members  of  the  committee,  we  accept  the  amendment. 

Chairman  Arthur :  Unless  they  object,  the  amendment  will 
be  considered  as  a  part  of  the  report. 

Mr.  Hughes :  I  would  like  to  ask  the  chairman  of  the  com- 
mittee  one  question.  Does  this  bill  which  provides  for  the  re- 
covery of  damages  to  the  estate  of  a  deceased  person,  caused  by 
the  wrongful  act  of  another,  permit  a  surviving  husband  to  re- 
cover for  the  wrongful  death  of  his  wife  ? 

Mr.  Shepard :  Either  way ;  and  with  or  without  children  or 
other  relative,  if  leaving  no  kin. 

Mr.  Bronson :  I  think,  before  we  pass  upon  such  a  report 
as  that,  we  ought  to  have  the  report  read. 

Mr.  Brown:  Let  me  suggest,  for  the  benefit  of  the  mem- 
bers, that  amendments  to  substantive  laws  as  imx>ortant  as 
these  ought  to  come  not  only  before  those  members  who  are 
able  to  attend  this  meeting,  but  before  all  members  of  the  asso- 
ciation, and,  before  action  is  taken,  the  report  should  be 
printed,  and  that  the  members  of  the  association  throughout 
the  state  be  requested  to  communicate  their  views  to  the  com- 
mittee, and  that  then  the  committee  have  authority  to  act 
when  the  legislature  convenes. 

Mr.  Bronson:    Do  you  make  that  as  a  motion? 

Mr.  Brown:  I  make  that  as  a  motion,  that  this  report  be 
printed  in  the  published  proceedings  of  this  meeting.  I  move 
that  this  report  be  accepted,  printed  in  the  proceedings  and  the 
members  requested  by  the  president  to  furnish  suggestions 
to  the  committee  on  amendment  of  laws,  and  that  the  subjects 
referred  to  in  the  report  be  committed  to  this  committee  to  act 
upon  when  the  legislature  convenes. 

Mr.  Bronson :    I  second  it. 

Mr.  Tucker:  I  am  not  in  favor  of  such  a  motion.  There 
never  will  be  a  time  when  you  will  get  all  the  members  of  the 
bar  to  approve  or  disapprove  or  submit  suggestions  to  this 
committee.  As  a  member  of  this  committee  that  made  this 
report,  I  am  in  favor  of  having  it  acted  upon,  favorably  or 
unfavorably,  at  the  present  time  by  this  body  of  men  here 
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assembled,  which  is  as  representative  a  body  of  men  as  this 
association  has  had  together  for  a  long  time.  As  I  understand, 
Judge  Brown's  motion  is  not  to  approve  this  at  this  time  but 
to  leave  it  for  some  other  time.  Now,  I  cannot  conceive  what 
Ihere  could  be  in  the  report  that  Judge  Brown  would  want 
to  investigate  unless  it  might  be  that  subdivision  of  the  re- 
port which  proposes  to  modify  the  law  relating  to  the  recovery 
of  damages  for  death  by  wrongful  act.  The  main  portion  of 
that  bill,  as  proposed,  grants  to  the  husband  the  right  to  re- 
cover for  the  death  of  his  wife;  that  is,  in  substance,  prac- 
tically all  there  is  in  the  bill.  To  deny  a  husband  a  right  to 
recover  for  the  death  of  his  wife,  it  seems  to  me,  is  barbarous 
and  it  is  something  that  should  be  remedied.  As  it  now  stands 
a  man's  wife  is  worth  as  much  to  him  as  his  ass,  or  his  dog,  and 
in  case  of  her  death  by  wrongful  act  he  can  only  recover  fun- 
eral expenses.  That  is  the  main  evil  we  propose  to  amend.  If 
Judge  Brown  takes  exception  to  the  amendment  proposed,  or 
legislation  looking  toward  that  end,  as  proposed  by  the  com- 
mittee, it  seems  to  me  it  is  a  matter  we  should  thresh  out  now. 

Mr.  Brown:  We  do  not  know  what  it  is  yet,  except  the 
members  of  the  committee,  Mr.  President. 

Mr.  Secretary:  I  would  suggest,  Mr.  Chairman,  that  this 
report  should  be  printed  and  turned  over  to  you  for  discuss'.  »n 
tomorrow  forenoon. 

Mr.  Brown :  I  think  it  is  a  good  suggestion,  and  I  will  with- 
draw the  motion. 

Mr.  Chairman :  If  Judge  Brown  will  recall  the  referendum 
motion,  it  may  go  over  until  tomorrow  and  come  up  under  mis- 
cellaneous business. 

Mr.  Howard:  I  move,  Mr.  Chairman,  that  this  matter  be 
made  a  special  order  of  business  for  two-thirty  p.  m.,  and  that 
the  secretary  of  the  association  be  instructed  to  have  this  re- 
port printed  and  in  this  room  tomorrow  morning  for  distribu- 
tion to  the  members  of  the  association. 

The  motion  received  a  second. 

Mr.  Chairman:  The  chairman  would  like  to  ask  the  secre- 
tary if  that  is  practicable. 
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Mr.  Secretary:    Yes,  sir. 

Mr.  Chairman:    Very  well,  then. 

The  motion  was  put,  and  carried. 

Mr.  Chairman:  The  next  matter  to  come  before  the  asso- 
elation  is  ''How  the  Constitutionality  of  Statni;es  diould  be 
Determined,*'  by  Judge  Black,  of  Everett. 

Mr.  Black:  I  have  taken,  probably,  a  different  wording 
for  the  title  of  the  paper,  which  I  shall  read :  "Should  the  Con- 
stitutionality of  Statutes  be  Determined  before  the  Law  goes 
into  Effect!" 

(For  Judge  Black's  address,  see  Appendix). 

Mr.  Hughes:  I  desire  to  offer  a  resolution,  which  I  will 
pass  to  the  secretary  to  read. 

The  resolution  is  read  by  the  secretary,  as  follows : 

Whbbeas,  Hon.  ComeUus  H.  Hanford,  a  member  of  this  association^ 
has  lately  tendered  his  resignation  as  Judge  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington,  a  position  which 
he  has  occupied  with  honor  and  credit  to  the  nation  for  a  period  of 
approximately  a  quarter  of  a  century; 

NotDt  therefore,  he  it  resolved,  That  we  express  our  regret  that  the 
nation  shall  lose  so  valuable  and  conscientious  a  servant,  and  express 
our  appreciation  of  the  earnest  work  which  has  been  performed  by 
Judge  Hanford  while  he  has  been  upon  the  federal  bench. 

Mr.  Secretary :  Mr.  President,  I  move  the  adoption  of  th« 
resolution. 

The  motion  received  a  second. 

President  Dovell:  Oentlemen,  the  question  is  upon  the 
adoption  of  the  resolution  which  has  been  read.  Are  you 
ready  for  the  question?    I  recognize  Judge  Arthur. 

Mr.  Arthur :    I  suggest  that  it  be  by  standing  vote. 

Mr.  Vance  moved  that  the  resolution  be  laid  upon  the  table 
and  urged  that  it  would  be  untimely  and  improper  to  take  any 
action  upon  such  a  resolution  pending  the  conclusion  of  the 
congressional  enquiry. 

Mr.  Ludington  seconded  the  motion  and  suggested  a  point 
of  order  as  to  impropriety  of  acting  upon  the  resolution  at  this 
time  rather  than  under  the  head  of  miscellaneous.    The  point 
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of  order  was  overniled  and  upon  a  vote  being  taken  the  motion 
to  lay  the  resolution  upon  the  table  was  lost. 

Mr.  President:  The  next  matter  upon  the  program  is 
the  report  of  the  Committee  on  Uniform  State  Laws,  Attorney 
General  Tanner,  chairman. 

RBPORT  OF  COMMITTBB  ON  UNIFORM  STATB  I^ATITS. 

We»  your  Committee  on  Uniform  State  Law,  respectfuUy  reports  as 
foUows: 

Since  the  last  annual  meeting  of  the  Association,  the  21st  annual 
conference  of  CommlsslonerB  on  Uniform  State  Laws  was  held  in  the 
City  of  Boston  from  August  28rd,  to  August  28th»  1911,  when  were 
present  commissioners  from  thirty-one  states  and  the  District  of 
Columbia  and  where  this  state  was  represented  by  Mr.  Charles  B. 
Shepard,  one  of  the  commissioners  from  the  State  of  Washington. 

That  conference  finally  completed  consideration  of  two  uniform 
laws,  one  the  Uniform  Child  Labor  Law  and  the  other  the  Uniform 
Marriage  and  Marriage  License  Law.  The  national  conference  on 
uniform  state  laws  has  now  finally  completed  the  following  laws: 
The  Negotiable  Instruments  Law;  the  Warehouse  Receipts  Act;  the 
Sales  Act;  the  Divorce  Act;  the  Stock  Transfer  Act;  the  Bills  of 
Lading  Act;  the  Wills  Act;  the  Family  Desertion  Act;  the  Marriage 
and  Marriage  License  Act;  the  Child  Labor  Act. 

Only  two  of  these  acts  have  been  adopted  by  the  legislature  of  this 
state,  namely,  the  Negotiable  Instruments  Act  and  the  Wills  Act 

We  commend  the  other  acts  named  to  the  careful  consideration  of 
the  members  of  this  Association. 

W,.  V.  Tanneb,  CTuiirman. 

On  motion  the  report  was  adopted. 

Mr.  President :  The  judges  of  the  superior  court  will  meet 
in  this  room  at  nine  o'clock  tomorrow  morning.  Tonight,  at 
eight  o'clock,  the  association  will  convene  at  the  Masonic  Tem- 
ple, which  is  on  St.  Helen's  avenue,  and,  as  I  am  advised,  one 
block  north  from  Ninth  street,  and  it  is  not  unlikely  that  the 
balance  of  the  meetings  of  the  association  will  be  held  at  that 
hall,  as  I  understand  the  acoustics  of  the  hall  are  much  better 
than  here. 

The  program  announced  for  the  afternoon  having  been 
finished,  a  motion  to  adjourn  is  in  order. 

The  association  adjourned  until  eight  o'clock  p.  m. 
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EVENmO  SESSION. 


Masonic  Temple,  July  31,  1912,  8.  P.  M 

Mr.  President :  We  will  be  in  order.  The  first  matter  upon 
the  program  this  evening  is  ''A  Discussion  of  the  Initiative 
and  Referendum,  and  Kindred  Subjects.'* 

We  have  intended  that  tonight's  meeting  shall  be  an  open 
forum.  You  are  not  only  welcome,  but  we  invite  you  to  take 
part  in  the  discussion. 

You  will  now  listen  to  Honorable  W.  C.  Bristol,  of  Portland, 
Oregon. 

Mr.  Bristol:  Mr.  President,  and  Gentlemen  of  the  State 
Bar  Association  of  the  State  of  Washington,  ladies  and  gen- 
tlemen :  The  honor  is  appreciated  of  being  called  upon  to  say 
anything  before  your  distinguished  body,  and  were  it  not  for 
the  fact  that  we  think  you  are  already  very  well  advised  of 
our  experiences  in  Oregon,  some  apology  might  be  due  to  you 
for  appearing  here  at  all.  If  it  were  not,  also,  for  the  fact 
that  your  distinguished  president  and  his  accompanying  sec- 
retary insisted  upon  the  discussion  of  this  very  much  mooted 
subject,  it  would  be  approached  with  a  very  great  degree  of 
timidity,  but,  in  view  of  the  fact  that,  on  a  pleasant  evening 
like  this,  in  the  City  of  Tacoma,  and  after  having  had  a  very 
interesting  session  during  the  day,  so  many  of  you  have  turned 
out,  naturally  it  is  a  compliment  to  be  able  to  talk  to  you  upon 
the  subject.  At  the  request  of  Mr.  Shaffer,  the  remarks  which 
will  be  made  to  you  this  evening  have  been  placed  in  manu- 
script form  in  order  that  you  may  have  them  to  refer  to  at  a 
later  date,  if  desired. 

Primarily,  it  may  interest  you  to  know  that  the  entire  sys- 
tem of  the  initiative  and  referendum  sprang  to  life  in  the  little 
empire  of  Switzerland,  more  or  less  frequently  referred  to  as 
a  republic,  and  in  that  little,  peculiar  community,  surrounded 
by  the  Alps,  there  are  a  majority  of  the  people  who  have,  for 
their  occupations,  the  most  simple  pastoral  pursuits;  in  fact 
there  is  nothing  that  approaches  the  complexity  of  our  na- 
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tional  life,  and,  in  that  far-off  country,  in  the  various  cantons 
composing  it,  was  initiated  a  method  by  which  the  people 
should  express  their  choice  of  the  manner  of  government.  It 
would,  perhaps,  be  altogether  uninteresting,  and  at  least  un- 
desirable, to  say  to  you,  familiar  as  you  are  with  the  Consti- 
tution of  the  United  States  and  of  the  several  states,  that  dec- 
larations in  that  country  simply  do  what  is  done  in  our  own, 
reserve  to  the  people  all  powers  not  otherwise  delegated.  Upon 
that  as  a  foundation,  those  who  have  had  particular  theories 
and  dreams,  those  who  have  believed  that  every  time  you  had 
a  tooth-ache  or  the  gout  you  should  run  to  the  law-making 
power  in  order  to  have  the  particular  remedy  applied,  found 
a  system  in  Switzerland  which  they  have  engrafted  upon  some 
of  the  states  of  the  Union.  Unfortunately  the  speaker  stands 
before  you  as  an  accepted  citizen,  perhaps  not  in  very  good 
standing  in  his  own  state,  to  apologize  for  the  fact  that  upon 
many  of  the  United  States  has  been  engrafted  one  of  the  most 
nefarious  policies  of  government  that  ever  any  community  of 
people  were  required  to  become  slaves  under. 
(For  Mr.  Brlstors  address,  see  Appendix). 

Mr.  President:    The  next  matter  upon  the  program  this 

evening  is  a  discussion  upon  **The  Recall  of  Judges,"  by 

Judge  Frederick  V.  Brown,  of  Seattle. 

(For  address  of  Judge  Brown  see  Appendix). 

Mr.  President:  It  was  intended  tonight  to  have  a  discus- 
sion of  the  subjects  of  the  initiative  and  referendum  and  the 
recall  of  judges.  The  initiative  and  referendum  was  presented 
by  Mr.  Bristol,  and  we  cannot  help  but  conclude  that  he  was 
opposed  to  the  measure.  The  recall  of  judges  was  presented 
by  Judge  Brown,  and  we  cannot  reach  any  other  conclusion  ex- 
cept that  he  is  opposed  to  the  recall.  It  has  been  arranged  that 
the  affirmative  of  each  of  these  propositions  should  be  pre- 
sented by  Mr.  Govnor  Teats.  Is  Mr.  Teats  present?  If  he  is 
not,  any  other  member  of  the  association  will  be  at  liberty  to 
present  his  views  upon  the  subject.  Does  any  member  of  the 
association  desire  to  discuss  the  matter? 

Mr.  Robertson:    Mr.  President,  I  am  afraid  that  I  cannot 


56  Proceedings 

permit  the  two  speeches  that  have  been  made  to  go  by  un- 
challenged. I  disagree  with  the  propositions  of  both  of  the 
gentlemen.  I  believe  in  the  initiative  and  referendum  and  re- 
call. I  see  no  reason  why  they  should  not  apply  to  all  elective 
oflScers  if  they  are  to  apply  to  any.  Before,  however,  I  make 
any  extended  remarks  upon  the  general  question  of  the  initia- 
tive, referendum  and  recall,  I  am  compelled  to  make  a  few  re- 
marks in  defense  of  the  Supreme  Court  of  the  state.  Two  of 
our  most  eminent  members  of  the  bar,  our  President  and  the 
distinguished  representative  of  the  Great  Northern  Railroad 
(Judge  Brown),  have  seemed  to  think  that  the  decision  of  this 
court  upholding  the  workmen's  compensation  act  is  an  inno- 
vation, and  amounts  to  the  taking  of  property  without  due 
process  of  law.  Now,  I  believe  that  the  complex  businesses  of 
this  country  have  taken  away  from  the  ordinary  workingman 
the  opportunity  to  protect  himself.  He  is  so  absolutely  reliant 
for  his  daily  bread  upon  a  position  that  is  either  given  to  him 
or  withheld  by  the  employer  that  he  walks  to  his  position  each 
day  totally  dependent  upon  the  place  to  which  he  shall  be  as- 
signed by  the  will  of  his  employer.  I  believe,  especially  with 
reference  to  businesses  where  human  life  is  at  stake  and  men 
may  be  maimed  and  crippled  for  life,  that  it  is  within  the  power 
of  the  state,  to  provide  that  a  reasonable  fund  shall  be  pro- 
vided by  those  engaged  in  dangerous  business  to  take  care  of 
the  maimed  and  crippled  that  meet  injury  at  their  hands. 
I  do  not  think  our  present  compensation  act  goes  far  enough. 
I  believe  that  a  proper  construction  of  that  provision  of  the 
federal  constitution  that  provides  that  the  obligation  of  con- 
tracts shall  not  be  impaired  has  no  reference  to  the  contract  of 
that  individual  who  is  required  to  earn  his  bread  by  the  sweat 
of  his  brow  and  who  must  yield  up  his  opportunity  to  protect 
himself  to  the  great,  complex  corporation  that  uses  him.  And 
I  believe  it  is  only  a  question  of  time  when  the  minimum 
wage  scale  will  be  accepted  and  adopted  by  every  public 
service  corporation  in  every  state  in  this  Union  for  the  pro- 
tection of  the  individual.  Now,  our  Supreme  Court  having 
decided  it  is  within  one  of  the  powers  of  the  state  to  enact 
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snch  a  law,  why  is  it  that  counsel,  able  men,  now  say  that  the 
Supreme  Court  of  this  state  should  be  criticized  for  such  de- 
cision? I  say  it  is  the  obligation  of  the  lawyers  of  this  state 
to  uphold  them  and  stand  by  them  and  give  to  the  public  the 
understanding  that  they  have,  in  the  light  of  modern  pro- 
cedure, attempted  to  protect  the  individual  and  to  place  the 
right  of  personal  protection  above  capital,  if  it  may  be  done. 
I  believe  that  the  obligation  of  this  bar  ought  not  to  end 
when  we  have  simply,  in  a  way,  conceded  that  our  Supreme 
Court  may  have  decided  this  question.  I  think  the  Supreme 
Court  was  right  and  this  bar  ought  to  say  that  they  are  right 
and  uphold  them. 

Now,  on  the  question  of  the  initiative  and  referendum  I  do 
not  expect  to  make  any  extended  remarks.  I  believe  that  the 
State  of  Oregon  is  teaching  the  country  that  the  initiative  is 
building  up  and  can  build  up  a  great  state. 

The  learned  gentleman  says  that  Oregon  is  Republican, 
therefore  it  is  a  crime  to  elect  a  Democrat.  I  say  that  the  se- 
lecting of  Governor  Chamberlain  as  a  senator  of  the  State  of 
Oregon  was  one  of  the  greatest  steps  forward  that  the  Ameri- 
can people  have  ever  taken.  It  is  only  a  question  of  time  when 
the  citizenship  of  this  state  will  demand  the  same  right,  to  se- 
lect for  every  office  the  most  capable  and  able  and  incorruptible 
man,  without  regard  to  whether  he  claim  to  be  a  Democrat,  a 
Populist  or  Republican — I  won't  say  Socialist — so  that  this 
Bar  Association  ought  not,  too  readily,  to  lend  itself  to  the 
views  of  men  who  are  opposing  that  which  the  people  oi  this 
country  are  demanding,  a  return  of  the  government  to  the 
people,  so  that  the  vnll  of  the  people  may  be  directly  reflected 

I  believe  in  the  recall  of  judges.  I  never  could  see  why  the 
President  of  the  United  States,  elected  for  one  term,  two  terms 
or  for  a  third  term,  should  be  permitted  to  appoint  judges  to 
the  federal  bench  whose  terms  are  practically  unlimited.  Our 
national  judicial  &ystem  is  a  mistake.  The  people  of  this  coun- 
try are  going  to  demand  that  the  Supreme  Court  of  the  United 
States  shall  be  an  elective  body  and  that  they  shall  be  elected 
to  office  just  the  same  as  the  President  or  anyone  else.    I  honor 
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judges  who  are  just  and  fair.  I  honor  men  of  the  opposing 
political  party  who  are  just  and  fair,  but  I  believe,  when  they 
are  unjust  and  unfair,  judge  or  governor,  they  should  be  re- 
called by  the  sovereign  people  who  placed  them  in  high  office. 
I  do  not  believe  that  the  people  of  any  state  will  ran  riot  and 
will,  at  the  instance  of  any  special  interest  or  any  interest  not 
lawful,  take  just  judges  off  the  bench.  On  the  contrary,  I  believe 
that  just  men,  whether  their  decisions  are  popular  or  not,  will 
be  continued  upon  the  bench,  but  those  who  forget  their  obli- 
gation to  be  fair  and  just,  those  who  forget  the  fundamenta) 
principles  of  law,  those  who  forget  that  they  are  responsible 
to  the  will  of  the  people,  and  either  by  interest,  biased  mind  or 
by  prejudiced  decisions  or  by  some  inherent  impropriety  of 
conduct  render  their  recall  possible, — I  do  not  believe  they 
should  say  to  the  people,  **You  may  recall  everybody  but  us; 
we  are  immune  and  cannot  be  recalled.*' 

As  I  say,  I  did  not  expect  to  speak  upon  this  subject.  I 
think  this  Bar  Association  ought  not  to  assume  or  suggest  that 
every  man  has  the  view  of  these  who  have  spoken  today.  I  be- 
lieve it  should  be  the  privilege  of  all  of  us  in  this  state  who 
have  different  views,  the  men  who  are  building  up  this  state, 
who  believe  in  the  initiative,  referendum  and  recall,  to  express 
them,  and  for  that  reason,  although  unwillingly,  I  have  deliv- 
ered these  few  remarks.    (Applause.) 

Mr.  Joab:  Mr.  President,  ladies  and  gentlemen:  I  would 
like  to  be  heard  for  just  a  few  minutes  upon  these  subjects 
which  have  been  discussed  here  this  evening,  and  I  want  to 
say,  in  harmony  with  the  last  speaker,  that  I  am  in  favor  of 
the  referendum,  the  initiative  and  the  recall.  As  you  all  know, 
he  has  been  a  member  of  one  party  ever  since  I  lived  in  this 
state,  and  1  guess  during  his  whole  life,  and  I  have  been  a  rep- 
resentative of  another.  Now,  I  have  the  same  complaint  as  the 
gentleman  who  has  just  ceased  speaking,  in  regard  to  the  sim- 
ilarity of  views  enunciated  by  the  different  speakers  today  on 
all  the  subjects  that  have  been  presented.  They  seem  to  be  in 
the  same  line.    I  want  to  say  to  you  that  it  seems  to  me  that 
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we  should  hark  back  to  the  history  of  this  grand,  good  gov- 
ernment, the  grandest  and  noblest  ever  founded  upon  the  face 
of  the  earth.  I  have  spoken  to  you  before,  and  came  here  be- 
lieving tonight  that  the  spirit  of  liberty,  freedom  and  inde- 
pendence, as  fought  for  by  our  forefathers  in  the  Revolutionary 
period,  has  brought  forth  fruits  the  most  wonderful.  Ever 
since,  seven  hundred  years  ago,  the  barons  wrenched  from 
Eang  John  the  Magna  Charta,  and  to  this  very  time,  we  have 
been  unfolding  and  vivifying  the  principles  of  freedom  and 
equality  until  today  the  spirit  of  liberty  encircles  the  entire 
globe;  but,  from  some  of  the  sentiments  that  we  have  heard 
today,  it  seems  that,  instead  of  being  progressives^  some  of  the 
people  who  are  among  us  are  retrogressives  of  the  deepest 
dye.  Never  before  in  my  life  have  I  observed  such  a  blow  at 
the  very  foundation  rock  of  constitutional  government,  and 
that  is  that  the  will  of  the  people  is  not  the  supreme  law  of  the 
land  and  that  this  is  not  a  government  of  the  people,  for  the 
people  and  by  the  people.  I  say,  with  all  the  sincerity  and 
honesty  and  earnestness  and  vehemence  of  which  I  am  pos- 
sessed that  I  believe,  before  God — and  I  am  willing  to  lay  dn^^n 
my  life  for  that  principle  as  my  forefathers  did  at  Lexington 
and  Bunker  Hill,  for  this  principle  of  government  of  the  peo- 
ple, for  the  people  and  by  the  people ;  not  by  a  representative 
part  of  the  people,  but  by  the  people.  For  the  first  time  in  the 
history  of  the  United  States,  so  far  as  I  know,  a  chief  executive 
has  dared  to  come  before  the  American  people  and  say  to  them 
that  we  all  know  that  the  people  cannot  govern  themselves. 
Some  people  have  not  the  courage  to  enunciate  the  sentiment, 
but  I  say  to  you  that  I  have  the  courage  to  say  that  I  do  not  be- 
lieve they  are  not  able  to  govern  themselves  or  that  it  is  a  gov- 
ernment by  a  representative  part  of  the  people.  Why,  gentle- 
men, ''eternal  vigilance  is  the  price  of  liberty,"  and  if  we  are  to 
encourage  such  damnable  heresies  as  these,  coming  from  such 
high  places,  where  are  we  going  to  land  ?  I  have  said,  a  dozen 
times  in  the  last  year,  that  we  are  drifting  toward  another 
French  Revolution  more  rapidly  than  ever  any  people  did  be- 
fore.  Like  causes  produce  like  effects,  and  it  seems  to  me,  and  I 
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say  it  with  all  sincerity,  that  the  interests  are  blinded  to  their 
own  selfish  purposes  when  they  do  not  demand  for  the  people 
equal  rights  and  equal  justice  before  the  law.  No,  I  am  not  a 
believer  in  anarchy  or  socialism.  I  think  my  worst  enemies  in 
town  will  say  I  am  as  loyal  and  patriotic  a  citizen  as  lives  in  this 
city — ^but  I  speak  out,  from  the  fulness  of  my  heart  my  honest 
sentiments.  I  can  see  as  clearly  as  I  see  anything  that  we  are 
drifting  from  the  old  landmarks  of  a  government  of  the  people, 
for  the  people  and  by  the  people,  as  the  immortal  Lincoln  pic- 
tured it  so  concretely  for  us,  and  we  are  drifting  into  class 
legislation,  whether  of  aristocracy  or  plutocracy  I  cannot  say. 
When  I  heard  that  sentiment  expressed  today  I  harked  back 
to  the  time  of  1775  and  I  thought  I  heard  Lord  North  speaking 
in  the  English  parliament,  and  he  said,  *'If  I  were  an  Ameri- 
can as  I  am  an  Englishman,  were  a  foreign  troop  landed  in 
my  country  I  never  would  lay  down  my  arms,  never,  never, 
never!"  That  is  what  an  Englishman  said  about  our  Revo- 
lutionary forefathers,  and  now  are  we,  one  hundred  and  thirty- 
five  years  from  that  time,  to  sit  here  and  flippantly  chatter 
about  this  not  being  a  government  of  the  people  f  For  myself, 
those  are  my  sentiments  and  I  love  them  and,  by  the  grace  of 
God,  I  will  die  for  them.  Now,  if  that  is  not  acceptable  to  the 
regime,  make  the  most  of  it.  I  do  not  take  the  pains  nor  take 
the  liberty  to  express  myself  very  often,  as  you  all  know,  but 
sometimes  my  blood  gets  in  such  a  condition  that  I  cannot 
restrain  my  feelings,  as  I  feel  impelled  to  speak  tonight. 

Now,  gentlemen,  what  do  we  mean  by  the  recall  f  I  have  not 
heard  it  defined  tonight.  I  am  surprised  that  the  matter  was 
not  taken  up  in  a  more  analytical,  logical,  forcible  and  tiieo- 
retical  manner.  Another  word  for  the  recall  is  a  discharge, 
and  what  is  the  discharge?  It  means  that  you  are  tired  and 
worn  out  and  sick  and  disgusted  ivith  the  crooked  work  and 
the  wilfully  malicious  work  of  some  officer,  and  you  say,  "We 
want  to  dispense  with  your  services  and  we  ask  you  to  step 
out."  And  who  should  do  that?  Should  it  be  the  public  that 
made  the  officer,  or  should  it  be  some  foreign,  imaginary  force 
or  power?    They  say  the  recall  of  judges  is  dangerous.     As 
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far  as  I  am  concerned,  I  say  it  is  not  dangerous,  but,  on  ac- 
count of  the  inertia  of  custom,  we  are  prone  to  leave  in  office 
any  person  who  is  not  flagrantly  offensive  or  openly  corrupt, 
but  when  they  become  tyrannical,  when  they  become  insolent, 
when  they  become  defiant,  when  they  override  the  rights  of 
the  people,  then  it  is  time  and  there  should  be  provision  made 
whereby  the  people  may  rise  up  and  say  in  their  power  to  the 
wicked  and  unfaithful  servant,  '^Oet  thee  hence.  Bind  him 
hand  and  foot  and  cast  him  into  outer  darkness." 

And  so  I  believe  in  the  recall  of  judges,  and  I  believe  in  the 
initiative  and  referendum,  which  is  nothing  more  than  the 
people,  the  law-making  power,  expressing  their  will  and  de- 
claring what  shall  be  the  law.  We  had  a  law  here  that  it 
should  be  unlawful  for  any  state  officer  to  ride  on  a  railroad 
pass.  I  went  to  the  legislature  and  I  begged  them  to  pass 
that  law.  They  enacted  it.  We  got  the  fires  burning  so  hot 
around  them  that  out  of  cowardice,  not  out  of  good  conscience, 
they  got  in  and  passed  a  law  providing  that  state  officials 
should  not  ride  upon  passes.  They  were  riding,  judges,  pros- 
ecuting attorneys  and  members  of  the  legislature,  from  one 
point  in  the  state  to  another,  taking  vacations  on  passes  and 
some  of  them  going  to  the  Atlantic  coast  on  passes.  It  was  an 
outrage.  They  stood  up  and  argued  with  me,  and  I  said,  in 
reply,  **Did  you  ever  get  a  pass  before  you  got  in  the  legisla- 
ture!" **No."  **You  will  never  get  any  when  you  get  out." 
Some  of  them  are  walking  now.  Why,  a  newspaper  man  back 
in  Colorado  went  to  one  of  the  railroad  magnates  in  Denver 
and  said,  **My  mother  is  dying,  I  want  to  go  to  her  and  I  can- 
not go  unless  you  give  me  a  pass,"  and  the  man  straightened 
back  and  said,  **We  don't  know  that  we  owe  you  anything. 
We  are  sorry,  very  sorry  about  your  mother ;  too  bad,  but  we 
can't  give  it."  He  came  to  me  in  his  perplexity  and  wanted  to 
know  what  to  do.  Well,  the  upshot  of  it  was  that  we  ran  him 
for  the  legislature  upon  a  three  or  four  combination  ticket  and 
he  pulled  through,  and  two  or  three  weeks  afterwards  he  re- 
ceived a  letter  reading:  ** Honorable  So-and-So:  We  desire 
to  congratulate  you  most  heartily  upon  the  great  honors  which 
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have  been  conferred  upon  you  and  trust  that  you  will  have  a 
pleasant  session  in  Denver  this  year.  We  esteem  it  an  honor 
and  pleasure  to  hand  you  herewith  a  pass  for  yourself  and  wife 
over  all  our  lines.  When  you  are  in  Denver  come  and  see  us. 
Wishing  you  the  happiest  sojourn  of  your  life  in  the  capital, 
we  remain,  very  truly  yours."  He  came  to  me  and  said,  **  Joab, 
what  would  you  do  about  itf"  I  looked  at  him  and  said. 
"What  do  you  ask  me  for!  You  know  what  to  do!"  He 
said,  "I  do;  I  am  going  to  write  them  a  good  letter  and  tell 
them  what  I  think."  I  said,  **Do  it."  He  came  home  every 
Saturday  night  with  his  wife  and  nephew.  I  said  to  him  one 
day,  **Well,  Owen,  how  about  that  open  letter!  I  haven't 
seen  it,"  and  he  said,  *'Well,  I  have  been  so  darned  busy  I 
haven't  had  time  to  do  it,"  and  I  said,  "For  Qod's  sake,  get 
busy  and  do  it  now."  About  two  weeks  before  the  legisla- 
ture adjourned  he  was  arrested  for  soliciting  a  bribe  from  the 
railroad  company.  They  had  bribed  him  with  passes  and  he 
had  taken  them  and  used  them  and  had  fallen  into  their  net, 
and  he  was  so  disgraced  that  he  never  held  his  head  up  again 
after  that  legislature  was  through.  Now,  I  cite  these  as  con- 
crete, specific  examples  of  these  things.  I  think  you  know 
where  I  stand  now  and  why  I  stand  there. 

Mr.  President :  The  chair  desires  to  announce  that  the  As- 
sociation will  meet  in  this  hall  tomorrow  morning  at  ten 
o'clock.  If  there  is  no  further  discussion  of  the  propositions 
which  are  before  the  house,  a  motion  to  adjourn  will  be 
in  order. 

The  meeting  was  adjourned  until  the  following  morni.ig. 


MOBNING  SESSION. 


Thursday,  August  1st,  1912,  10  A.  M. 

Mr.  President:    (Gentlemen  will  be  in  order.    The   first 
matter  upon  the  morning  program  is  the  report  of  the  Com- 
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mittee  on  Federal  Legislation.  Judge  Hanf  ord  will  not  be  able 
to  render  a  report  until  this  afternoon. 

The  next  matter  upon  the  program  is  a  paper  by  Mr.  Cain, 
of  Spokane.  He  has  just  wired  the  secretary  that  his  train  has 
been  delayed  and  he  will  not  arrive  until  this  afternoon. 

The  next  item  is  the  report  of  the  Legislative  Committee, 
Mr.  Dorr,  of  Seattle,  chairman.    Will  Mr.  Dorr  report? 

Mr.  Dorr :  Mr.  President.  Owing  to  the  fact  that  we  have 
had  no  session  of  the  legislature  in  this  state  since  the  last 
annual  meeting  of  the  bar  association,  the  Committee  on  Leg- 
islation has  no  report  to  make.  I  think,  however,  that  I  should 
say,  in  this  connection,  that  possibly  I  owe  an  apology  to  bro- 
ther Richard  Saxe  Jones  for  not  having  called  our  committee 
together  to  consider  the  proposed  bill  that  he  submitted  a 
year  ago  on  the  permanent  code  commission.  I  have,  however, 
carried  in  my  mind  that  that  matter  belonged  to  other  com- 
mittees, and  I  still  think  so,  although  the  record  is  against  me 
on  that  assumption.  However,  the  fact  is  that  I  have  not  con- 
sidered the  matter  and  have  no  report  to  make. 

Mr.  Jones:  Mr.  Chairman.  Some  seventeen  years  ago,  I 
think  it  was,  I  prepared  this  code  commission  bill  for  presenta- 
tion to  the  legislature  at  that  time.  About  two  years  ago  I 
prepared  it  and  submitted  it  to  the  bar  association.  Last  year 
it  was  ordered  printed  in  the  regular  minutes  of  the  bar  asso- 
ciation meeting  so  that  it  could  be  considered  during  the  en- 
suing year  and  come  up  at  this  meeting.  During  this  year  I 
have  carried  on  a  great  deal  of  correspondence  about  it,  with 
lawyers  all  over  the  United  States,  replying  to  inquiries  about 
the  bill.  I  remember  the  first  inquiry  came  from  Atlanta, 
Georgia.  There  was  also  an  inquiry  from  Louisiana,  and  I 
know  that  a  great  many  members  of  the  bar  who  are  here  to- 
day have  had  copies  of  the  bill,  have  written  me  about  it  and 
that  it  has  been  examined,  to  some  extent  at  least,  by  the  mem- 
bers of  our  body.  Of  course,  I  do  not  want  to  take  up  the  time 
of  this  association  on  a  matter  of  this  kind  unless  it  has  been 
carefully  considered,  unless  the  association  wants  to  take  it 
up.    Prom  the  speeches  which  we  have  heard  made  here  and 
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the  addresses  that  have  been  made  here  by  other  members  of 
the  bar  on  subjects  which  would  come  up  before  a  permanent 
code  commission,  it  seems  to  me  that  those  who  have  been  in- 
vited to  address  you  are  all  favorable  to  the  very  idea  that  is 
contained  in  the  bill  which  I  prepared,  and  I  would  like  to  have 
it  come  before  this  body,  in  some  way  or  other,  but  I  do  not 
think  it  would  be  courteous  in  me  to  urge  it,  inasmuch  as  the 
body  last  year  referred  it  to  the  committee  at  my  request  and 
no  report  was  made. 

Mr.  President  *.  Mr.  Jones  did  present  a  proposed  act  for  a 
code  commission  which  was  referred,  as  the  minutes  show,  to 
the  legislation  committee.  The  legislation  committee  has  made 
no  report  upon  the  act  proposed  by  Mr.  Jones  and  there  is  no 
course  to  follow  except  to  re-refer  it  to  the  same  committee  for 
its  report  next  year. 

Mr.  Tanner :  Mr.  President,  it  seems  to  me  that  that  is  a  mat- 
ter which  should  be  referred  to  the  Committee  on  Amendment 
of  Laws.  I  move  you  at  this  time  that,  as  the  report  of  the  com- 
mittee on  amendment  of  laws  has  been  passed  over  for  dis- 
cussion at  this  meeting,  that  the  matter  of  Mr.  Jones'  bill  be 
passed  and  considered  in  the  report  of  the  committee  on  amend- 
ment of  laws. 

The  motion  received  a  second,  was  put  and  carried. 

« 

Mr.  President:  The  committee  on  Publication  is  ready  to 
report.    The  secretary  will  read  the  report. 

RJSPORT  OP  COMMITTBBS  ON  PUBIilCATION. 


Seatilb,  Washinoton,  July  SOtli,  1912 
Mr.  Wm.  T,  Bavell,  President  WfUhinglim  Biate  Bar  Association: 

Your  Committee  on  Publication  beg  leave  to  report: 

First,  complete  acknowledgment  of  negligence  on  its  part  in  per- 
forming the  duties  assigned  to  it. 

It  was  the  ambition  of  this  conmiittee  to  cause  the  proceedings  of 
the  last  meeting  to  be  published  within  thirty  days  after  the  close  of 
the  meeting,  but  for  various  reasons  that  purpose  was  not  accomplished. 

We  recommend,  however,  that  that  program  be  carried  out  in  the 
future,  and  to  that  end  suggest  that  the  executives  of  the  Association 
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reqalre  typewritten  copies  of  all  papers  read  at  the  meeting  to  be 
fumiahed  the  Secretary  before  the  close  of  the  meeting,  and  require 
that  stenographic  minutes  of  the  proceedings  of  the  meeting  be  tran^ 
scribed  and  furnished  the  Secretary  at  the  earliest  day  after  the  ad> 
joumment  of  the  meeting. 

The  work  of  preparing  copy  for  the  printer  and  reading  proof  is 
somewhat  arduous*  and  we  recommend  that  the  Secretary  of  the  Pub- 
lication Ck>mmlttee  be  authorized  to  employ  the  necessary  clerical  as- 
sistance and  have  this  work  done  so  as  to  Insure  its  being  done  more 
promptly  than  it  has  been  done  In  the  past 

We  recommend  also  that  the  proceedings  be  published  In  the  best 
typographical  form  and  with  heavy  binding.  This  will  inyolve  some* 
what  greater  expense,  but  we  belieye  that  the  expense  will  be  Justified 
by  the  results*  and  that  all  members  of  the  Association  will  approve 
the  expenditure  when  they  receive  the  volumes  thus  printed. 

The  proceedings  for  the  session  of  1912  will  contain  matter  of 
unusual  interest  to  the  members  of  the  Association  throughout  the 
state,  and  the  meeting  will  only  accomplish  its  greatest  possible 
good  by  having  these  proceedings  published  and  In  the  hands  of  the 
members  of  the  Association  a  considerable  time  before  the  November 
election.  We  accordingly  recommend  that  authority  be  given  to  the 
officers  of  the  Association  and  to  the  Publication  Committee  to  incur 
the  necessary  expense  of  having  the  proceedings  published  in  good 
form  at  least  as  early  as  September  15th. 

P.  V.  Brown,  Chairman, 

Mr.  Bates:  I  move  its  adoption,  and  I  add  to  that  motion 
that  the  necessary  appropriation  be  made  as  required. 

The  motion  received  a  second. 

Mr.  Secretary :  Mr.  President,  the  person  drawing  up  that 
report  has  not  had  that  experience  that  I  have  had  in  the  mat- 
ter of  publication.  Now,  it  is  one  matter  to  take  the  papers  and 
have  them  prepared,  but  it  has  been  the  rule,  and  it  is  a  good 
rule,  too,  that  printer's  proof  be  furnished  the  speakers,  but  it 
is  another  matter  to  get  the  addresses  back.  Last  year,  as 
usual,  that  was  done  and  the  usual  experience  was  had;  some 
papers  never  were  returned.  I  waited  and  waited,  and  wrote 
and  wired,  and  finally  I  had  to  make  them  up  as  I  thought 
they  should  be  made  up  and  have  them  published;  so  one  of 
the  greatest  delays  to  publication  is  in  getting  the  papers  re- 
turned from  the  speakers  who  have  taken  them  to  read  proof 
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I  had  not  read  the  report  of  Judge  Brown  until  just  now.  I 
suggest  there  should  be  some  means  provided  whereby  we 
could  compel  them  to  return  proof  within  a  certain  time. 

The  motion  made  by  Mr.  Bates  was  put  and  carried. 

Mr.  President :  Mr.  Jesse  B.  Roote,  of  Butte,  Montana,  whone 
address  was  slated  for  this  afternoon,  has  agreed  to  present 
his  paper  this  morning. 

Mr.  Roote  will  address  the  association,  his  subject  being 
"A  Government  of  Laws  with  an  Independent  Judiciary.'* 

Mr.  Boote :  Mr.  President  and  gentlemen  of  the  Bar  Asso- 
ciation of  the  State  of  Washington :  Had  I  known  that  I  would 
have  been  placed  on  the  program  so  near  the  noon  hour,  I 
would  have  curtailed  somewhat  the  address  that  I  have  pre- 
pared, but  it  is  rather  late  to  attempt  successfully  a  process  of 
elimination,  and  I  feel  that  it  will  be  necessary  to  go  through 
the  entire  address,  and  I  may  be  under  the  necessity  of  detain- 
ing you  a  little  longer  than  I  should. 

(For  Mr.  Roote's  address,  see  Appendix). 

Mr.  President:     If  there  is  nothing  further,  we  will  ad- 
journ until  2 :30  this  afternoon. 


Afternoon  Session,  2:80  O'Olodc 


Mr.  President:  The  first  matter  upon  the  afternoon  pro- 
gram is  an  address  by  Mr.  Oscar  Cain,  of  Spokane,  his  subject 
being  ''Modem  Tendencies  of  Legislation.'' 

Mr.  Cain:    Mr.  President  and  members  of  the  Association: 
(For  Mr.  Cain's  address,  see  Appendbt). 

Mr.  President:  The  report  of  the  committee  on  Federal 
Legislation  will  be  presented  by  Judge  Hanford,  of  Seattle. 

(Judge  Hanford  was  greeted  with  a  great  demonstration  of 
applause,  the  members  rising  to  their  feet) 
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Mr.  Hanford :  Mr.  President  and  gentlemen  r  I  wish  to  ex- 
press to  you  my  appreciation  of  the  compliment  you  have  given 
me.  The  Committee  on  Federal  Legislation  has  no  report  to 
make,  but,  to  avoid  a  default,  I  am  here  to  explain  the  reason 
why.  Since  the  last  meeting  of  this  Association  there  has  been 
no  important  legislation  which  should  be  called  to  the  attention 
of  this  Association  now.  There  is  no  matter  upon  which  a 
report  could  be  based  which  would  be  of  such  value  in  a 
printed  report  or  written  report  as  to  make  it  deserving  of 
preservation. 

The  judicial  code  enacted  by  Congress  went  into  effect  on 
the  first  day  of  January  of  this  year.  That  speaks  for  itself. 
The  only  important  change  which  has  taken  place  by  the  en- 
actment of  the  judicial  code  is  the  merging  of  the  United 
States  Circuit  Courts  into  the  District  Courts,  a  matter  of 
simplifying  the  organization  of  the  federal  courts  which  is, 
of  course,  advantageous.  I  took  the  pains,  last  night,  to  go 
through  the  laws  enacted  since  this  Association  met  last  year, 
those  of  the  last  session  and  those  of  the  present  session. 
There  have  been  a  good  many,  but  they  are  all  of  a  local  and 
special  t3rpe  which  this  Association  would  not  be  interested 
in  considering. 

The  Supreme  Court  has  enacted  a  new  set  of  rules,  in- 
tended chiefly  to  conform  to  the  change  in  the  organization 
affected  by  the  g^ing  into  effect  of  the  judicial  code.  Lawyers, 
however,  who  have  cases  to  present  in  the  appellate  courts 
should  give  attention  to  those  new  rules.  They  do  make  some 
changes  which  must  be  observed  in  preparing  a  bill  of  ex- 
ceptions and  in  every  stage  of  procedure  in  getting  a  case  re- 
viewed and  they  are  made  applicable  to  proceedings  in  the 
Circuit  Court  of  Appeals  as  well  as  in  the  Supreme  Court 
One  feature  adopted  in  those  rules  is  to  cut  down  and  reduce 
the  matter  which  may  be  presented  to  the  appellate  courts, 
that  is,  to  have  a  bill  of  exceptions  in  narrative  form,  to 
have  it  confined  strictly  to  the  special  proposition  which  the 
lawyers  want  to  have  decided  by  the  appellate  courts,  a  feature 
of  legislation  which  received  attention  here  yesterday.     This 
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is  now  in  the  rales  of  the  Supreme  Court  and  it  must  be  ob- 
served. 

Among  the  acts  of  legislation  in  Congress  which  are  of 
special  importance  is,  first,  the  proposed  new  code  of  pro- 
cedure to  take  its  place  along  with  the  criminal  code  which 
has  been  enacted  and  the  judicial  code.  Just  how  much 
progress  has  been  made  in  perfecting  that  code  we  are  not 
informed  but  we  are  informed  there  is  no  expectation  of  mak- 
ing substantial  progress  with  it  during  this  Congress.  It 
probably  is  as  well  that  Congress  should  not  be  in  haste  to 
perfect  that  code.  There  is  a  disposition  on  the  part  of  the 
lawyers  of  the  country,  in  State  Bar  Associations  and  in  the 
American  Bar  Association,  to  make  a  strong  effort  to  reform 
judicial  procedure  and  it  can  probably  be  accomplished  with 
less  risk  for  the  state  legislatures  and  the  national  govern- 
ment to  make  a  radical  change  of  procedure  applicable  to  the 
whole  country  at  one  time.  I  presume  that  is  probably  the 
reason  why  the  committee  having  charge  of  that  bill  is  not 
endeavoring  to  crowd  the  work. 

There  is  a  bill  pending,  to  which  attention  has  been  caUcd 
already  in  a  paper  presented  to  this  Association,  to  enact  a 
law  by  Congress  by  which  the  jurisdiction  of  appellate  courts 
shall  be  restricted  so  that  cases  can  only  be  reversed  for  what 
is  regarded  as  substantial  error  as  contradistinguished  from 
technicalities  in  points  of  practice.  That  is  an  important  piece 
of  legislation  which  the  opinion  of  lawyers  is  divided  upon 
It  is  possible  to  go  too  far  in  putting  fetters  upon  the  courts 
in  reviewing  cases  in  which  a  very  substantial  injury  may  be 
accomplished  by  a  technical  error. 

Another  important  piece  of  proposed  legislation  that  has 
been  in  Congress  is  the  proposed  law  to  bring  employes  of 
interstate  commerce  corporations  under  the  system  of  com- 
pensation, without  litigation,  growing  out  of  the  idea  that  the 
business  and  the  industries  of  the  country  owe  it  to  the  work 
men  and  employes  who  carry  on  that  business  to  bear  the 
burdens  of  injuries  which  they  sustain  in  the  service  to  the 
extent  of  rendering  them  pecuniary  compensation  when  they 
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are  injured  and  disabled.  There  is,  of  course,  a  great  deal  of 
natural  justice  in  this  proposition,  and  it  is  simply  one  of 
the  great  problems  of  our  day  to  know  how  these  matters  can 
be  adjusted  with  fairness  without  violating  constitutional 
rights  in  taking  the  property  of  one  to  give  it  to  another. 
We  know  that  we  have  pursued  the  system  of  requiring  in- 
jured persons  to  seek  their  compensation  through  litigation, 
which  does  not  result,  in  all  cases,  in  justice.  Often  those  who 
are  least  deserving  receive  greater  compensation  through  liti- 
gation than  those  who  are  really  entitled  to  be  compensated 
out  of  the  business  in  which  they  have  been  engaged. 

These  are  the  only  things  which  the  committee  has  deemed 
it  necessary  to  consider. 

Mr.  President:  What  action  does  the  association  desire  to 
take  on  the  report  of  the  committee.  The  chair  will  entertain 
a  motion  to  approve  the  report. 

Upon  motion  the  report  was  approved. 

Mr.  President:  The  report  of  the  Committee  on  Amend- 
ment of  Laws  was  made  a  special  order  for  2 :30  this  afternoon. 
The  matter  is  embodied  in  the  printed  slips  that  are  upon  the 
platform  here,  which,  I  take  it,  have  been  generally  distributed. 
The  subject  is  now  open  for  discussion. 

Mr.  Rhodes:  Mr.  President,  I  move  that  we  take  this  up 
topic  by  topic. 

The  motion  received  a  second. 

Mr.  President :  If  there  is  no  objection,  that  procedure  will 
be  followed.  The  first  matter,  then  open  to  discussion  will  be 
the  first  topic,  which  relates  to  practice  in  the  superior  and 
supreme  courts.  Does  any  member  of  the  association  desire 
to  be  heard  upon  that  topic  t 

Mr.  Howard :  In  some  instances,  this  statute  says,  a  paper 
must  be  filed  and  served ;  in  other  cases,  it  must  be  served  and 
filed,  within  a  certain  time.  The  court,  in  its  early  history, 
when  its  business  was  rather  oppressive,  conceived  the  idea 
that  it  was  jiu'isdictional  that  it  should  be  done  in  the  proper 
order.  It  would  not  be  so  difficult  if  these  statutes  were  con- 
sistent in  themselves.     To  cover  the  suggestion  made  by  the 
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gentleman,  it  merely  provides,  in  substance,  that  whenever  any 
document  in  any  court,  commission  or  body,  is  required  to  be 
served  and  filed  or  filed  and  served  within  a  certain  time,  it 
shall  be  sufficient  if  filed  and  served  or  served  and  filed 
within  that  time,  irrespective  of  the  order,  whether  it  is  first 
filed  or  served.  And  it  is  the  sense  of  the  committee,  as  we  un- 
derstand it,  that  that  idea  shall  be  covered  in  the  redraft  of 
section  one,  to  effect  that  idea,  and  I  move,  with  that  under* 
standing,  it  be  approved. 

The  motion  received  a  second  and  was  carried. 

Mr.  President:  The  next  matter  for  consideration  is  the 
second  topic,  which  relates  to  new  trials.  The  chair  under- 
stands it  to  be  a  proposed  act  designed  for  the  purpose  of  pre- 
venting unnecessary  delay  and  cost  of  litigation.  Does  any 
member  of  the  association  desire  to  be  heard  upon  that  topic  t 

Mr.  Jones :  In  the  second  part,  which  I  suppose  is  at  the  top 
of  the  second  page,  it  says  that  'Hhe  trial  judge  shall  also  in 
any  case,  on  request  of  either  party,  instruct  the  jury  to  render, 
besides  its  general  verdict,  a  special  verdict,''  and  so  on.  It 
seems  to  me  that  word  '^ shall"  should  be  '*may,"  otherwise 
apparently  the  mandatory  word  ** shall"  would  require  the 
judge  to  submit  any  question. 

Mr.  President :  The  chair  desires  that  it  be  understood  that 
we  are  considering  these  matters  by  topics  as  they  appear  upon 
the  printed  slip. 

Mr.  Howard:  Yes.  The  trouble  seems  to  be  that  section 
one  and  section  two  have  nothing  to  do  with  each  other.  Sec- 
tion one  applies  to  filing  and  serving.  This  is  what  it  says: 
''Whenever  a  motion  shall  be  made  to  dismiss  any  appeal,  writ 
or  other  proceedings  in  the  supreme  court  for  any  cause  ex- 
cept that  the  notice  of  appeal  was  not  served,  writ  applied  for 
or  proceeding  begun  within  the  time  limit  by  law,  the  motion 
shall  be  denied  if  the  appellant  or  party  initiating  the  writ  or 
proceeding  shall  within  ten  days  after  servioe  of  the  motion 
take  proper  steps  to  correct  the  defect  or  error  in  the  appeal, 
writ  or  proceeding,  provided  that  due  service  had  been  made 
in  due  time  on  any  one  respondent." 
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I  don't  understand  that  has  been  before  the  convention. 

Mr.  President :  Well,  if  the  gentleman  understands  that  it 
has  not  been  passed  upon,  what  does  the  gentleman  desire  to 
offert 

Mr.  Howard:  I  want  to  know  what  it  means;  what  the 
chairman  had  in  view — 

Mr.  Shepard:  Mr.  President,  Mr.  Howard  is  right  as  to  the 
first  and  second  sections  of  this  first  act  relating  to  practice 
in  the  superior  and  supreme  courts  having  no  relation  to  one 
another,  and  I  presume  the  body  here  presumed  they  were  vot- 
ing on  the  whole  of  that  first  bill,  but  Mr.  Howard  evidently 
misunderstood  it.  It  means  simply  that,  as  has  been  the  exper- 
ience in  many  cases  in  the  supreme  court  of  this  state  since  the 
state  was  founded,  that  appeals  have  been  lost  by  some  techni- 
cal failure  to  serve  all  parties  or  failure  to  draw  a  bond  in  the 
proper  form  or  some  other  failure  to  observe  technical  rules 
within  the  proper  time  or  at  all.  Of  course,  there  must  be 
rules  and  they  must  be  observed,  but  it  is  not  necessary,  in  the 
administration  of  justice,  that  a  court  should  take  the  position 
that  jurisdiction  of  the  court  over  the  appeal  is  absolutely  lost 
because  one  party  out  of  fifteen  resi>ondents  has  not  been 
served  at  all  or  served  or  has  not  been  served  within  the  proper 
time. 

It  may  not,  perhaps,  be  in  precisely  the  best  form,  but  you 
have  the  idea  which  the  committee  thinks  should  be  laid  before 
the  association. 

Mr.  Howard:  Mr.  Chairman:  Mr.  Shepard,  there  is  one 
question  I  want  to  ask  you.  I  am  heartily  in  favor  of  the  sen- 
timent you  are  expressing,  but  suppose  there  were  three  re- 
spondents, all  interested  adversely  to  the  appellant,  and,  ad- 
versely interested  to  each  other,  do  you  contend  that  jurisdic- 
tion to  try  the  case  would  be  had  in  the  supreme  court  by  ser- 
vice of  notice  of  appeal  upon  one  of  the  respondents  t  Suppose, 
then,  the  appellant  settled  with  that  respondent  and  did  not 
move  to  dismiss  the  appeal,  would  the  supreme  court  have  pur- 
isdiction  to  try  it  as  to  the  other  two  respondents  without  they 
ever  having  heard  of  the  appeal  t 
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Mr.  Shepard:  As  to  the  question  asked  by  Mr.  Howard, 
regarding  the  supposed  three  respondents,  I  should  say  the 
idea  of  the  committee  in  drafting  this  proposed  section  was  that 
jurisdiction  would  be  vested  in  the  supreme  court  by  a  service 
of  notice  of  appeal  on  any  one  party.  Then  any  opposing  party 
can  move  to  dismiss  and  that  gives  the  opportunity,  to  the 
opposing  party  to  cure  any  defects. 

Mr.  Howard:  Suppose  the  other  party  does  not  move  to 
dismiss,  what  becomes  of  the  other  respondents? 

Mr.  Shepard :  I  do  not  say  but  what  it  might  be  desirable 
to  insert  a  clause  to  cover  that  class  of  cases. 

Mr.  Jones:  Mr.  President,  I  move  to  strike  from  the  last 
part  of  that  section  the  words  ''provided  that  due  service  had 
been  made  in  due  time  on  any  one  re8{>ondent.'' 

The  motion  received  a  second. 

Mr.  President:  It  is  moved  and  seconded  that  the  second 
section  of  the  proposed  act  relating  to  practice  in  the  superior 
and  supreme  courts  be  approved  with  the  omission  of  the  words 
in  the  last  line  reading  as  follows:  ''provided  that  due  service 
had  been  made  in  due  time  on  any  one  respondent."  Are  you 
ready  for  the  question? 

Mr.  Rhodes :  Mr.  President,  it  does  seem  to  me  that  if  those 
words  are  stricken  no  service  will  be  necessary  upon  anybody. 
It  seems  to  me  it  would  be  better  to  say:  "provided  that  due 
service  may  have  been  made  in  due  time  on  all  respondents." 

Mr.  President :  Does  the  gentleman  offer  that  as  an  amend- 
ment? 

Mr.  Rhodes :    If  I  am  not  amending  an  amendment,  I  do,  sir. 

Mr.  Garrecht :  The  effect  of  carrying  that  amendment  would 
be  to  leave  it  to  the  supreme  court,  in  any  event. 

Mr.  Howard :  Mr.  President,  I  think  both  these  gentlemen 
who  have  made  these  motions  are  getting  a  little  nearer  the 
truth,  but  I  am  afraid  the  statute,  as  amended  by  their  motions, 
would  leave  the  question  of  service  too  much  in  doubt,  and  I 
think  the  best  motion  to  make  here  would  be  a  substitute  mo- 
tion to  recommit  that  section  to  the  committee  with  the  view 
of  their  working  out  any  remedial  matters  that  they  have  in 
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view  as  long  as  they  preserve  jurisdiction  of  the  case  in  such 
manner  as  to  give  anybody  timely  notice. 

Mr.  Shepard :    I  second  the  motion. 

Mr.  President:  It  is  moved  and  seconded  that  the  matter 
embodied  in  the  second  section  be  re-referred  to  the  committee, 

Mr.  Shepard:  I  suppose  it  will  carry  the  third  section,  also, 
with  it. 

Mr.  Howard:    Yea,  sir. 

The  motion  was  put  and  carried. 

Mr.  President:  The  association  will  now  consider  the  mat- 
ter under  the  second  topic  The  chair  will  recognize  Mr.  Jones. 
I  believe  Mr.  Jones  was  about  to  speak  to  that  section. 

Mr.  Jones :  Mr.  President,  the  second  paragraph  of  that  act, 
it  seems  to  me,  is  not  properly  drawn.  It  says :  ' '  The  trial  judge 
shall  ^so  in  any  case,  on  request  of  either  party,  instruct  the 
jury  to  render,  besides  its  general  verdist,  a  special  verdict" 
and  then  go  on  and  require  the  jury  to  answer  special  interro- 
gatories. Now,  as  suggested  by  someone  else,  ''in  any  case" 
would  include  a  criminal  case  and  a  defendant  could  have  a 
jury  answer  questions  in  a  criminal  case.  Attorneys  would 
take  advantage  of  the  clause  proposed  and  pursposely  submit 
to  the  jury  any  quantity  of  questions  in  the  hope  of  befogging 
the  jury  and  get  special  verdicts.  It  seems  to  me  that  that 
should  be  discretionary  with  the  trial  court,  and  I  think  the 
words  ''also  in  any  case"  ought  to  be  stricken  and  the  word 
*'may"  substituted  for  "shall." 

Mr.  President:  Hadn't  you  better  have  it  "may  in  its  dis- 
cretion?" 

Mr.  Jones :  It  may  be  that  way,  that  the  trial  court  "May  in 
any  case  or  at  its  discretion — 

Mr.  Shepard :  The  committee  will  accept  the  amendment  by 
substituting  the  word  "may"  for  "shall,"  and  "may,  in  its 
descretion." 

Mr.  Howard:  What  change  does  that  make  in  the  present 
lawt 

Mr.  President  :The  chair  is  not  presumed  to  know  what  the 
law  is,  and  therefore  cannot  answer  the  gentleman's  question. 

lO 
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Mr.  Rhodes:  I  move  to  strike  out  the  last  paragraph,  the 
paragraph  beginning :  ''The  trial  judge  shall  also  in  any  ease." 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  President :  The  chair  will  entertain  a  motion  to  approve 
or  disapprove  the  first  paragraph  of  the  proposed  act. 

Mr.  Robertson :  I  cannot  see  any  benefit  from  the  adoption 
of  this  proposed  law.  Under  our  statute  as  it  now  is,  and  un- 
der the  settled  practice  in  the  supreme  court,  the  superior 
judge  may  submit  to  the  jury  a  special  finding  which  is  upon  a 
question  of  fact,  and  upon  that  special  finding,  which  becomes 
part  of  the  verdict,  and  upon  the  general  verdict,  the  court 
does  pass  at  the  time  a  motion  is  made  for  judgment  not 
withstanding  the  verdict,  or  a  new  trial.  This  cumbersome 
proposition  here  does  nothing  to  simplify  the  practice  that  we 
now  have  and,  to  my  mind,  affords  no  new  remedy.  I  there- 
fore move  that  the  first  paragraph  be  disapproved. 

The  motion  received  a  second. 

Mr.  President :  It  is  moved  and  seconded  that  that  portion 
of  the  proposed  act  which  is  embodied  in  the  first  paragraph 
be  disapproved. 

Mr.  Howard:  I  would  just  like  to  ask  this  question.  The 
proposed  act  provides  as  follows:  **No  judgment  shall  be  set 
aside,  or  reversed,  or  new  trial  granted,  by  any  court  in  any 
case,  civil  or  criminal,  on  the  ground  of  misdirection  of  the 
jury*' — I  can  understand  that — *'or  the  improper  admission 
or  rejection  of  evidence."  Now,  in  a  criminal  trial,  how  are 
you  going  to  get  the  rejected  evidence  before  the  court?  Is  it 
to  go  before  the  jury  and  then  be  rejected  to  get  it  into  the 
record  ?  Is  the  jury  to  be  excused  and  the  evidence  offered  and 
excluded?  I  am  in  favor  of  either  the  recommitting  or  the 
striking  of  it. 

Mr.  Shepard:  Taking  up  the  question  proposed  by  Mr. 
Howard  last,  in  any  statute  attempted  to  be  drawn  in  general 
language,  to  cover  a  variety  of  cases,  the  language  must  be  in- 
terpreted, as  the  court  has  frequently  said,  distributively,  each 
sentence  or  word  in  accordance  with  the  particular  class  of 
cases. 
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This,  as  I  have  said  before,  is  almost  a  literal  copy,  I  think 
with  the  changing  of  two  or  three  words,  of  an  act  that  has 
been  prepared  and  discussed  in  the  American  Bar  Association 
for  a  number  of  years  and  has  been  drawn,  unquestionably, 
by  very  able  lawyers.  I  cannot  remember  who  they  were.  The 
<^ourts  have  been  very  greatly  criticised,  sometimes  with  jus- 
tice and  sometimes  with  great  injustice,  particularly  in  this 
recent  agitation  against  the  courts  for  their  decision  of  cases 
upon  technical  grounds.  The  act  is  designed  to  meet  this 
criticism. 

Mr.  President :  The  motion  is  to  disapprove  this  portion  of 
the  report. 

Upon  division  of  the  house,  the  motion  to  disapprove  was 
declared  carried. 

Mr.  President:  The  association  will  now  consider  the  por- 
tion under  topic  numbered  3.  There  are  two  matters  embodied 
in  that  topic.  The  first  is  an  act  relating  to  the  administration 
of  community  property.    We  will  consider  that  first. 

Mr.  Rhodes :  I  want  to  say  that  that  is  a  matter  of  consider- 
able importance.  If  you  will  reflect  upon  it  a  moment  you  will 
realize  that  this  takes  away  from  every  man  drawing  a  will 
the  right  to  name  his  executor.  It  vests  it  absolutely  in  his 
wife,  whether  she  becomes  execi^trix  or  not.  There  is  possibly 
some  feeling  that  sometimes  the  general  rule  that  a  party  mak- 
ing his  will  has  a  right  to  name  his  executor,  frequently  re- 
sults in  working  a  hardship  upon  a  surviving  spouse,  but  I 
believe  there  is  a  greater  hardship  upon  a  husband  who  has 
large  financial  interests.  I  do  believe  this  very  general  rule 
that  we  are  laying  down  here,  which  takes  that  right  away 
from  the  husband  in  all  cases  unless  the  wife  consents  to  it, 
is  a  very  harsh  rule.  I  think  this  is  a  case  that  comes  very 
happily  under  Mr.  Cain's  statement  that  we  are  too  prone  to 
tinker  with  the  law. 

Mr.  Terhune :  I  move  that  this  act  relating  to  the  adminis- 
tration of  community  property  be  disapproved. 

The  motion  received  support. 
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Mr.  President:  It  is  moved  and  seconded  that  the  pro- 
posed act  be  disapproved. 

Mr.  Rummens:  Suppose  you  have,  on  the  other  hand,  8 
bank  president  who  owns  practically  his  own  bank,  and  his 
wife  and  he  are  estranged,  and  she  died  leaving  a  will  provid- 
ing that  some  outside  person  shall  take  charge  of  the  bank. 

Mr.  Lenders:  The  statute  provides  that,  as  to  community 
property,  the  husband  or  wife  can  will  only  half  of  it^  that  iS; 
the  community  interest,  so,  if  this  act  be  adopted  as  proposed 
by  the  committee,  I  cannot  see  any  objection  to  it.  The  rule 
would  simply  be  that  the  surviving  husband  or  surviving  wife 
would  not  be  deprived  of  the  right  to  manage  and  control  his 
or  her  interest  in  the  community. 

Mr.  Vance :  I  think  this  is  a  very  desirable  suggestion,  be- 
cause it  calls  for  the  services  of  two  attorneys  instead  of  one. 
(Laughter). 

The  motion  to  disapprove  the  proposed  act  was  put  and 
carried. 

Mr.  President:  The  next  is  a  proposed  act  relating  to  the 
recovery  of  damages  for  death  of  a  person  caused  by  wrong- 
ful act  or  neglect. 

Mr.  Rhodes:  Mr.  President,  I  move  to  amend  the  second 
section,  which  is  section  4828,  by  striking  out  the  last  line.  I 
would  say  that  I  have  read^this  act  over  carefully  and  am 
heartily  in  sympathy  with  it.  I  think  the  evil  which  it  seeks 
to  correct  should  be  corrected,  but  I  do  not  believe  the  doors 
should  be  thrown  open  t6  recovery  by  an  administrator  acting 
for  the  creditors.  If  a  party  giving  credit  to  a  man  who  is 
working  about  dangerous  machinery  or  who  is  liable  to  be 
killed  has  in  mind  the  fact  that  he  may  possibly  be  killed  and 
that  they  may  get  some  money  in  the  way  of  damages,  they 
ought  to  employ  a  better  credit  man.  I  believe  this  would 
throw  open  the  door  to  another  serious  evil  and  that  is  that 
suits  would  be  constantly  waged  or  brought  by  administra- 
tors, in  most  cases  funeral  directors,  to  recover  exorbitant  fun- 
eral bills. 

Mr.  President :     The  motion,  gentlemen,  is  that  the  act  be 
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approved  after  the  last  line  of  the  second  section  is  sticken. 

Mr.  Leonard:  I  believe  that  the  representative,  not  neces- 
sarily the  widow,  not  necessarily  the  deceased's  sister  or  bro- 
ther, but  the  representative  of  the  deceased  should  have  a  right 
of  action.  I  believe,  Mr.  Chairman,  that  the  present  law  should 
be  amended  and  this  particular  provision  which  is  under  con- 
sideration should  be  amended  to  read  that  when  the  death  of  a 
person  is  caused  by  the  wrongful  act  or  neglect  of  another,  the 
representative  may  maintain  an  action  for  damages  against 
the  person  causing  death,  and  end  right  there.  I  believe  that 
is  sufficient. 

Mr.  Robertson :  I  cannot  see  why  it  is  necessary  for  us  to 
rescind  the  action  of  this  association  in  adopting  the  resolution 
that  a  creditor  can  have  a  right  of  action  against  a  person  who 
has,  by  wrongful  act,  taken  the  life  of  the  person  that  they  are 
in  contractual  relation  with.  I  know  the  corporations  are 
opposed  to  this  added  obligation  that  is  imposed  upon  them  to 
compensate  persons  injured  through  their  negligence,  but  I 
think  that  a  creditor  who  has  lost  his  opportunity  to  be  com- 
pensated by  an  individual  on  account  of  the  wrongful  act  of 
another  ought  to  have  the  right  to  resort  to  the  person  who 
has  caused  that  injury  to  him  for  a  recovery. 

Mr.  Simon:  I  am  going  to  vote  in  favor  of  this  measure, 
but  I  do  not  think  any  substantial  good  will  result  from  it. 
The  last  Republican  King  County  convention  we  had  they 
passed  a  plank  in  liheir  platform  pledging  the  legislative  nomi- 
nees to  the  support  of  legislation  along  this  line.  Did  they  do 
itf  No;  history  says  they  worked  against  it.  A  gentleman 
from  Perry  county  sought  to  introduce  an  act  covering  this 
very  thing,  and  the  representatives  of  the  railroads  defeated 
it. 

Mr.  Bronson:  I  often  hear,  in  these  meetings  the  remark 
that  those  who  represent  corporations  would  be  opposed  to 
such  legislation.  Now,  I  represent  some  public  service  corpor- 
ations myself  but  I  want  to  call  the  gentleman's  attention  to 
the  fact  that  the  parties  who  bring  the  suits  furnish  employ- 
ment to  the  attorneys  for  the  corporations  and  it  is  presumable 
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that  they  are  interested  in  making  a  living  just  the  same  as 
the  others,  and  I  do  not  believe  that,  ordinarily,  the  attorney 
representing  the  public  service  corporation  is  interested  in 
defeating  the  litigation  which  preserves  his  livelihood.  So  far 
as  this  biU  is  concerned,  I  think  anyone  who  causes  the  death 
of  another  through  his  act  of  omission  or  commission  should 
pay  for  the  damages.  I  do  not  think  that  any  bill  of  this  kind 
should  be  made  a  means  of  speculation.  I  think  the  objection 
that  has  been  made  could  be  very  well  met  by  adding  at  the 
end  of  the  section,  **  provided  that  recovery  shall  be  limited 
in  any  event  to  such  amount  as  shall  be  necessary  to  pay  the 
debts  of  the  deceased  and  the  costs  of  administration."  The 
law  is  for  the  purpose  of  taking  care  of  either  the  family  or 
the  creditors  who  have  been  damaged  by  the  act  and  not  for 
the  purpose  of  furnishing  a  fund  for  somebody  to  scramble 
over  in  court.    I  move  that  the  amendment  be  made. 

The  motion  received  a  second. 

Mr.  President:  It  has  been  moved  and  seconded,  as  an 
amendment,  that  the  act  as  prepared  be  approved  with  the  ad- 
dition, at  the  end  of  what  is  specified  in  the  proposed  act  as 
section  4828,  of  words  to  the  following  effect:  ''Provided, 
however,  that  in  any  event  the  recovery  shall  be  limited  to 
such  a  sum  as  is  necessary  to  pay  the  debts  of  the  deceased 
and  the  cost  of  litigation." 

Judge  Kellogg:  I  do  not  think  they  ought  to  be  required 
to  wait  that  long.  * 

Mr.  Holbrook:  It  seems  to  me  that  the  suggestion  of  Mr. 
Bronson  does  not  cover  the  question  of  the  measure  of  dam- 
ages. A  man  might  die  owing  ten  or  fifteen  thousand  dollars, 
and  it  might  be  that  the  claims  were  only  ten  or  fifteen  hun- 
dred dollars.  There  should  be  some  limit  to  the  measure  of 
damages,  at  any  rate. 

Mr.  President:  The  question  is  upon  the  adoption  of  the 
amendment. 

Mr.  Hamlin:  We  have  assumed  that  the  deceased  has  no 
property  at  the  time  of  the  injury.  Suppose  he  is  a  man  worth 
twenty-five  thousand  dollars  and  yet  the  claims  are  only 
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twenty-five  hundred  dollars.  Would  we  have  a  right  to  re- 
cover to  the  amount  of  twenty-five  hundred  dollars  or  does 
that  go  to  the  amount — 

Mr.  Bronson:  I  should  think  the  language  of  the  amend- 
ment should  be  ''such  sum  as  was  necessary  to  pay  his  debts." 

Mr.  Jones:  If  I  had  the  making  of  the  laws  there  would 
be  no  law  by  which  any  creditor  could  ever  collect  a  debt,  ex- 
cept a  secured  debt,  and  then  I  would  fail.  This,  it  seems  to 
me,  opens  up  a  lot  of  questions  that  cannot  be  settled  here  un- 
less discussed  thoroughly  for  several  weeks.  I  move,  as  a  sub- 
stitute, that  this  be  approved  with  the  striking  out  of  the  last 
line  of  section  4828. 

The  motion  was  seconded. 

Mr.  President:  The  question  is  upon  the  amendment  of- 
fered by  Mr.  Bronson.  I  understand,  Mr.  Jones,  your  proposed 
substitute  is  the  identical  motion  made  by  Mr.  Rhodes  origi- 
nally. The  question  is  upon  the  amendment  offered  by  Mr. 
Bronson,  which  is,  as  the  chair  understands  it,  that  the  proposed 
act  be  approved  with  the  addition  of  the  following  words  at  the 
close  of  section  4828,  *  *  provided,  however,  that  the  recovery  in 
any  event  shall  be  limited  to  such  sum  as  shall  be  necessary  to 
pay  the  debts  of  the  deceased  together  with  costs  of  administra- 
tion." 

Mr.  Stiles:  Mr.  President,  I  do  not  represent  any  public 
service  corporation,  but  I  am  part  of  the  public,  and,  as  the 
public  is  sometimes  called  upon  to  answer  for  the  death  of  a 
man,  I  am  decidedly  opposed,  on  behalf  of  that  part  of  the 
public  I  represent  to  putting  into  effect  a  law  which  would 
make  it  so  that  a  man  who  had  been  so  shiftless  during  his 
life  that  he  had  accumulated  nothing  with  which  to  pay  his 
debts  and  had  been  so  far  without  conscience  that  he  had  in- 
curred debts  which  he  could  not  pay,  that  his  estate  should  be 
in  such  condition,  upon  his  death,  that  his  creditors,  who  had 
given  him  credit,  without  reason,  should  then  be  allowed  to 
debate  upon  whether,  during  life,  he  would  ever  have  paid 
those  debts  at  all. 
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The  question  upon  the  amendment  offered  by  Mr.  Bronson 

was  then  put  to  the  house  and  lost. 

Mr.  daPonte :    I  move  to  strike  out  that  line  altogether. 
The  motion  was  seconded. 

Mr.  President :  It  is  moved  and  seconded  that  the  last  line 
of  the  proposed  act,  section  4828,  be  disapproved. 

The  motion,  being  put  to  the  house,  was  carried. 

Mr.  Rhodes :  Now,  I  move,  with  that  stricken  out,  that  the 
entire  act  be  approved. 

The  motion  was  seconded. 

Mr.  President :  It  is  moved  and  seconded  that  the  proposed 
act,  as  amended,  be  approved.  Are  you  ready  for  the  ques- 
tion f 

Mr.  Garrecht:  I  move  to  amend  that  by  striking  out  the 
next  paragraph.  I  do  not  see  any  purpose  in  that.  I  think 
it  is  covered  by  section  4828  as  it  stands  now. 

The  motion  received  a  second. 

Mr.  President :  The  gentleman  moves  to  amend  by  striking 
out  the  third  paragraph  of  the  proposed  act,  beginning :  "When 
the  death  of  a  person  is  caused,"  etc. 

Mr.  Coiner :  Mr.  Chairman,  I  simply  want  to  call  attention, 
before  this  matter  is  passed,  to  a  small  matter  referred  to  a  mo- 
ment ago.  The  fourth  line  of  the  section  provides  that  "when 
the  deceased  is  a  woman,  the  widower  and  his  children."  Now, 
that  should  read  "her  children." 

Mr.  President:  I  understood  that  the  suggestion  was  ac- 
cepted by  Mr.  Shepard. 

Mr.  Coiner :    I  did  not  know  that  it  was  acted  upon. 

Mr.  President:  It  was  understood  it  should  be  "their  chil- 
dren." 

Mr.  Shepard :    *  *  Her  children. ' ' 

Mr.  President:  I  understood  that  the  suggestion  that  the 
change  be  made  in  the  verbiage  was  accepted. 

Mr.  Terhune:  If  they  are  going  to  make  the  change  there, 
why  not  make  a  change  on  the  third  line,  then,  and  say  "the 
widower  and  his  children!" 

Mr.  President:    The  question  is  upon  the  amendment  of- 


State  Bar  A^sociatiok  8f 

fered  hj  Mr.  Garrecht  to  approve  the  act  as  proposed  after 
striking  out  the  third  paragraph  beginning  ''when  the  death 
of  a  person  is  caused,"  etc. 

The  motion,  upon  division  of  the  house,  was  carried. 

Mr.  President :  That  disposes  of  the  proposed  act.  The  as- 
sociation will  next  consider  the  fourth  topic,  which  is  a  pro- 
posed act  providing  for  the  mortgaging  of  property  by  guar- 
dians. 

Mr.  Terhune:  I  move  that  that  be  approved  as  presented 
by  the  committee. 

The  motion  received  a  second,  was  put  and  carried. 

Mr.  Terhune:  Under  the  motion  made  this  morning,  the 
consideration  of  the  act  for  a  code  and  code  commission  as 
proposed  by  Mr.  Jones,  and  which  has  been  amended  by  sug- 
gestions from  Mr.  Arthur,  will  come  up  at  this  time,  and,  Mr. 
President,  I  move  you  that  the  code  commission  act  prepared 
by  Richard  Saxe  Jones,  as  published  in  the  proceedings  of  this 
association  for  the  year  1911,  and  amended  by  Mr.  Jones,  be 
recommended  for  passage  by  the  next  legislature.  The  pro- 
posed act,  as  amended,  is  here  in  form  and  I  would  like  to  have 
the  secretary  read  it. 

Mr.  President:  Will  Mr.  Jones  state  the  substance  of  the 
proposed  actf 

Mr.  Jones  reads  the  proposed  act  which  is  printed  in  the 
appendix  herein. 

Mr.  President:  The  question  is  upon  the  adoption  of  the 
motion  by  Mr.  Terhune. 

Mr.  Howard :  Mr.  Chairman,  I  merely  desire  to  say  that  the 
law  does  not  require  anyone  to  do  a  vain  thing,  neither  do  I 
think  the  bar  association  should  do  a  vain  thing.  I  am  heartily 
in  favor  of  this  act  and  I  would  like  to  see  it  pass,  but  I  desire 
to  be  recorded  as  voting  against  submitting  it  to  the  legislature, 
because  I  do  not  believe  they  will  ever  pay  any  attention  to  it. 

Mr.  Wright:  I  move  that  the  whole  matter  be  placed  on 
the  table. 

The  motion  received  a  second. 
11 
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Mr.  President:  It  has  been  moved  to  lay  the  matter  upon 
the  table. 

Being  put  to  the  house,  the  motion  carried. 

Mr.  President :  A  matter  whieh  was  not  disposed  of  yester- 
day was  the  recommendation  of  the  commission  appointed  by 
the  governor  as  to  the  appellate  proocedure.  What  action  does 
the  Association  desire  to  take  in  regard  to  thatf 

Mr.  Howard :  As  I  understand  it,  the  main  object  is  to  pro- 
vide an  intermediate  appellate  court,  between  the  superior  and 
supreme  court.  I  had  the  honor  to  be  a  member  of  a  committee 
of  the  State  Bar  Association  several  years  ago  which  prepared 
and  presented  an  act  in  which  two  judges  were  added  to  the 
supreme  court  and  departments  arranged  for.  At  that  time  the 
supreme  court  was  in  favor  of  it,  and  Judge  Hadley  recom- 
mended an  intermediate  court,  but  when  we  went  before  the 
legislature  and  began  to  consider  it,  we  found  it  not  only  re- 
quired a  constitutional  amendment  but  it  required  an  enormous 
expenditure  of  money,  which  we  knew  the  legislature  would 
not  provide.  We  made  an  exhaustive  investigation  as  to  other 
jurisdictions  where  they  had  an  intermediate  court  and  the 
result  of  it  was  the  conclusion  that  the  intermediate  court  was 
an  additional  expense  and  an  additional  delay,  because  the 
cases  went  on  to  the  Supreme  Court  anyway.  I  therefore  move 
that  the  association  disapprove  of  that  part  of  the  report. 

The  motion  was  supported. 

Mr.  President:  The  question  is  upon  the  motion  to  disap- 
prove the  report  of  the  commission  upon  appellate  procedure. 

Upon  being  put  to  the  house,  the  motion  carried. 

The  next  order  of  business  being  the  Election  of  Officers  the 
following  were  elected  officers  of  the  association  for  the  ensu- 
ing year : 

President — ^B.  S.  Grosscup,  Tacoma. 

Secretary — C.  Will  Shaffer,  Olympia. 

Treasurer — ^Arthur  Remington,  Olympia. 

Delegates  to  American  Bar  Association — John  T.  Condon, 
Frederick  V.  Brown,  W.  Vaughn  Tanner. 

The  recommendation  of  the  nominating  committee  that  the 
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matter  of  selecting  a  place  for  the  next  meeting  be  left  to  the 
executive  committee,  was  adopted. 

Mr.  President :  Is  there  any  matter  which  any  member  of 
the  association  desires  to  call  up  under  miscellaneous  business  t 

Mr.  Higgins:  I  understand  the  association  will  not  again 
be  in  session  on  this  annual  occasion.  I  therefore  move  that 
the  association  extend  to  our  Tacoma  hosts  its  thanks  for  the 
splendid  entertainment  so  far  received  and  for  the  program  yet 
to  come,  which  we  know,  from  our  experience  so  far,  will  be  a 
splendid  one. 

The  motion  was  seconded,  put  to  the  house  and  unanimously 
carried. 

Mr.  Arthur :  Mr.  President,  we  have  been  favored  with  two 
splendid  addresses  by  brethren  from  the  neighboring  states  of 
l^lontana  and  Oregon.  I  move  you  that  the  thanks  of  the  asso- 
ciation be  tendered  Mr.  Roote  and  Mr.  Bristol. 

The  motion  received  a  second. 

Mr.  President:  It  is  moved  and  seconded  that  the  thanks 
of  the  State  Bar  Association  be  extended  to  Mr.  Roote,  of  Mon- 
tana, and  Mr.  Bristol,  of  Oregon,  for  the  addresses  they  have  de- 
livered. 

Mr.  Robertson :  Mr.  President,  while  I  have  not  the  slight- 
est objection  to  extending  the  compliment  to  these  gentlemen 
who  addressed  us,  we  have  had  no  opportunity  to  debate  the 
important  questions  that  were  discussed  by  them,  and,  so  far 
a«  I  am  concerned,  I  radically  dissent  from  the  views  expressed 
by  these  gentlemen.  I  do  not  believe  this  bar  association,  at 
this  time,  can  afford  to  go  on  record  against  the  initiative,  ref- 
erendum and  recall. 

Mr.  President:  May  the  chair  offer  a  suggestion!  The 
gentlemen  would  certainly  not  doubt  the  propriety  of  the  as- 
sociation thanking  the  gentlemen  for  their  efforts.  Opportun- 
ity to  debate  or  criticise  the  papers  should,  of  course,  be  pre- 
served to  the  members  under  the  head  of  unfinished  business. 
It  can  not  be  possible  that  the  chair  understands  the  gentleman 
to  object  to  the  thanks  of  the  association  being  tendered  to 
the  gentlemen  who  have  favored  us? 
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Mr.  Robertson:  No,  with  the  qualification  I  made,  aa  not 
desiring  to  commit  this  Association  in  any  manner  to  what 
I  consider  a  backward  step. 

Mr.  Dorr:  I  do  not  understand  that  this  extends  to  the 
gentlemen  anything  but  the  thanks  of  the  Association,  which 
is  a  matter  of  courtesy,  and  I  trust  that  included  in  the  mo- 
tion will  be  all  those  gentlemen  who  have  favored  us  with 
such  able  addresses  and  papers. 

Mr.  President:  It  is  out  of  order  to  tender  thanks  to  any 
member  of  the  Association.  The  rules  of  the  Association 
forbid. 

Mr.  Joab :  I  want  to  swy  that  I  most  heartily  concxir  in  the 
sentiment  expressed  by  Mr.  Robertson,  of  Spokane.  I  think 
it  was  very  unwise  for  the  gentleman  to  come  here,  and  come 
here  as  a  Democrat — and  a  Woodrow  Wilson  Democrat  at 
that — ^and  attempt  to  claim,  by  way  of  illustration,  in  the  case 
of  Pontius  Pilate — 

Mr.  Secretary :    I  rise  to  a  point  of  order. 

Mr.  President :    State  the  point  of  order. 

Mr.  Secretary :  This  discussion  is  foreign  to  the  motion.  It 
is  customary  to  extend  the  thanks  of  the  Association  to  gen- 
tlemen who  have  favored  the  Association. 

Mr.  President:  The  Chair  is  bound  to  sustain  the  point  of 
order,  and  the  Chair  begs  to  suggest  that  it  might  be  con- 
sidered an  act  of  discourtesy  if  we  declined  to  thank  the  gen- 
tlemen who  have  given  us  their  efforts.  The  Chair  is  bound 
to  rule  that  Colonel  Joab  is  out  of  order. 

Mr.  Joab :    Well,  Mr.  President,  I  think  I  am  understood. 

Mr.  Wright :  I  think  the  gentleman  misconstrues  the  mean- 
ing of  the  motion.  The  motion  is  not  made  for  the  purpose  of 
endorsing  the  views  of  these  speakers. 

Mr.  President :    The  Chair  so  understands  it. 

The  motion  was  put  to  the  house  and  unanimously  carried. 

Mr.  Secretary :  Mr.  President,  I  want  to  say  just  this  much 
— ^and  I  have  been  very  loath  to  mention  it.  There  has  been 
more  or  less  criticism,  by  some  gentlemen  about  the  program 
that  was  made  up  for  this  meeting.     They  have  said  some- 
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thing  abont  certain  matters  having  been  pushed  down  their 
throats,  the  implication  being  that  nothing  should  have  been 
heard  on  the  program  except  that  which  thej  themselves  ap- 
prove. That,  I  say,  is  not  fair.  I  wish  to  say  this,  in  defense 
of  the  program,  that  it  is  not  made  up  for  the  purpose  of 
voicing  one  idea  or  any  particular  theory.  It  is  made  up  for 
the  purpose  of  entertaining  us.  Mr.  Walsh,  of  Montana,  was 
asked  to  entertain  us  last  year,  and  it  was  not  suggested  tO' 
him  what  his  subject  should  be.  We  thanked  him  for  his  ad- 
dress, although  a  large  part  of  the  Association  were  opposed 
to  the  views  he  expressed.  We  asked  Mr.  Roote,  at  this  time, 
to  address  us,  and  did  not  ask  him  to  speak  upon  any  particu- 
lar subject.  As  to  the  other  matter,  it  was  our  desire  to  have 
a  discussion  of  the  initiative,  referendum  and  recall.  We  in* 
vited  Governor  Johnson,  of  California,  to  come  here  to  address 
us  in  advocacy  of  these  doctrines.  At  the  last  minute,  Ctov- 
emor  Johnson  wired  that  he  could  not  come.  We  then  made 
an  effort  to  secure  Oovnor  Teats,  of  Tacoma,  to  present  that 
side,  and  he  could  not  be  here  to  do  it.  We  then  made  it  an 
open  forum.  If  there  was  anything  that  could  be  done  more 
fair  than  that  I  cannot  conceive  of  it.  The  charge  has  been 
made  here  that  the  committee  has  from  time  to  time  made  up^ 
the  program  to  present  the  views  that  might  be  favorable  to 
the  Executive  Committee,  and  I  resent  it;  I  do  most  emphat^ 
ieally  resent  it. 

Mr.  Rochester :  I  did  not  hear  the  discussion  last  night,  and 
I  am  sorry.  I  did  hear  the  paper  this  afternoon.  I  did  vote 
for  the  motion  by  Brother  Arthur  to  extend  our  thanks  to  the 
gentlemen  who  spoke  to  us.  I  absolutely  dissent  from  every 
sentiment  expressed  in  the  paper  presented  by  Mr.  Roote.  At 
the  same  time  I  voted  to  thank  him  for  coming  here  to  tell  us 
what  he  thought.  I  am  in  favor  of  the  recall  of  judges  as  well 
as  the  recall  of  justices  of  the  peace,  if  they  are  entitled  to  be 
recalled  and  I  want  to  record  my  stand  in  that  regard,  but  I 
did  vote  to  thank  the  gentleman  for  coming  here. 

Vr.  Joab:     Now,  gentlemen,  I  want  consent  to  say  some- 
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thing  with  reference  to  that  one  passage  quoted  that  refers  to 
Pontius  Pilate.    They  know  what  I  think — 

(Voices) :    Go  ahead. 

Mr.  President:  The  gentlemen  will  be  in  order.  Colonel 
Joab  has  the  floor. 

'  Mr.  Joab :  The  attempted  application  of  the  case  of  Pontius 
Pilate  to  this  case  of  judicial  recall  is  perfectly  absurd.  I  will 
say  that  the  recall  of  Pontius  Pilate  was  due  to  the  clamor 
of'  the  Roman  soldiery,  and  it  was  not  due  to  the  masses  that 
threw  their  garments  and  palm  branches  in  front  of  the  Divine 
Master.  I  am  not  a  professed  Christian,  but  I  will  stand  up 
aiid  teU  the  truth  and  say  that  Pontius  Pilate,  fearing  the 
soldiery  and  his  own  standing  at  the  court  of  Caesar,  per- 
mitted them  to  have  their  way.  Whyf  Because  he  was  a 
most  corrupt,  a  most  wicked,  a  most  contemptible  character, 
aiid  it  should  not  be  stated  that  he  was  overcome  by  the 
masses,  but  by  Tiberius  Caesar,  the  Roman  soldiers,  the  cor- 
rupt Pharisees  and  the  thieves  that  Jesus  Christ  drove  out  of 
the  temple. 

'  Mr.  Terhune:     I  would  like  to  ask  a  question.     Does  he 
doubt  the  Bible  f 
Mr.  Joab :    I  do  not. 

Mr.  Robertson:  I  agree  that  the  use  of  that  Biblical  illus- 
tration, as  a  shibboleth  of  those  who  oppose  the  recall,  having 
been  used  by  Senator  Jones  of  this  state,  shows  an  absolute 
misunderstanding  of  that  important  trial.  Jesus  Christ  was 
betrayed  by  Judas  Iscariot,  who  was  furnished  thirty  pieces 
of  silver  by  the  chief  priests,  and  he  was  taken  before  the 
great  sanhedrim,  a  Jewish  organization  that  held  all  the  power 
at  that  time  in  Jerusalem,  and  they  laid  charges  against  him, 
claiming  that  he  had  said  that  he  could  destroy  the  temple 
i^nd  rebuild  it  in  three  days.  False  witnesses  accused  him  of 
that,  and  he  was  convicted  before  the  sanhedrim  and  those 
priests,  who  being  unable  under  the  law  to  execute  their  own 
sentence,  took  him  before  Pilate  for  the  purpose  of  having  him 
tt^ied  again  in  order  that  they  might  crucify  him.     Pontius 
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Pilate  was  at  that  time  in  Jerusalem  and  Jesus  Christ  was 
brought  before  him.  Pontius  Pilate  then  was  proceeding  to 
act»  not  at  the  instance  of  the  people.  All  the  people  had 
taken  the  teachings  of  Jesus  Christ  to  heart.  He  had  risen 
from  the  humblest  origin,  the  son  of  a  carpenter  in  the  de- 
spised city  of  Nazareth,  and  there,  on  the  shores  of  Oalilee, 
they  began  to  worship  him  as  a  man  who  had  accomplished 
great  good  for  the  uplift  of  his  race,  and  the  chief  priests  and 
Pharisees,  recognizing  that  fact,  determined,  as  powerful  in- 
terests always  determine,  to  destroy  him.  When  they  took 
him  before  Pontius  Pilate  and  Pontius  Pilate  could  find  noth- 
ing to  censure  him  for,  they  sent  him  to  Herod,  who  was  visit- 
ing then  in  Jerusalem,  and  when  he  was  sent  back,  Pilate  gave 
him  over  to  the  priests.  Whyt  Because  he  feared  that  he 
would  be  reported  to  Caesar.  Therefore  this  corrupt  judge 
condemned  this  innocent  man  to  death  and  turned  him  over 
to  the  Roman  soldiery  who. mocked  and  buffeted  him  and 
marched  him  up  the  mountain,  with  his  cross  upon  his  shoulder 
and  a  crown  of  thorns  upon  his  head,  and  they  executed  him 
there,  by  a  judicial  murder.  Why,  to  say  that  that  mob  cru- 
cified that  man  or  that  divine  character  is  wrong.  He  was 
crucified  by  a  corrupt  judiciary,  and  if  that  character  of  de- 
cision can  be  upheld  now  before  the  members  of  this  bar  as  a 
reason  why  a  recall  of  a  judge  should  never  be  permitted,  it 
seems  to  me  it  is  an  absolute  misunderstanding  of  the  facts. 
I  do  not  charge  Mr.  Shaffer  with  the  doing  of  anything  im- 
proper, but  I  regret  that  all  these  papers  have  had  the  ten- 
dency, in  my  opinion,  to  challenge  us  who  favor  the  referen- 
dum and  recall,  stating  we  were  anarchists  or  that  we  are 
traitors  to  our  country  or  are  unsafe  citizens.  I  say,  on  the 
contrary,  that  the  character  of  these  papers  is  not  a  compli- 
ment to  the  bar  and,  although  I  dissent  radically  from  those 
papers,  yet  I  thank  those  gentlemen  who  came  here  and  pre- 
sented them,  because  I  believe, — 

**From  the  friction  of  thought  flashes  light,  and  from  differ- 
ing views  ultimately  the  truth  emerges." 
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Mr.  Arthur :    I  move  that  the  Association  now  adjourn. 

The  motion  received  a  second. 

Mr.  President:    Judge  Arthur  has  moved  that  the  Associa-  , 
tion  do  now  adjourn.    All  those  in  favor  will  signify  it  by 
sftjing  aye;  contrary  minded  bo.    The  meeting  is  adjourned 
sine  die. 
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Harriman,  Henry  R.,  N.  T.  Block Seattle 

Harris,  Chaa.  P.,  Lowman  Building .Seattle 

Hart,  John  B.,  Am.  Bank  Building Seattle 

Hartman,  John  P.,  Burke  Building Seattle 

Hartson,  M.  T.,  Federal  Building Tacoma 

Harvey,  Walter  M.,  Natl  Realty  Building.  .Taeoma 

Hastings,  H.  H.  A.,  Haller  Building Seattle 

Hathaway,  Howard,  309-11  Am.  Nat.  Bk.  Bld.Everett 

Hay,  W.  W.,  540-1  N.  Y.  Block .Seattle 

Hay  den,  E.  M.,  Perkins  Building Tacoma 

Hayden,  W.  H.,  Fidelity  Building. Tacoma 

Healey,  T.  D.  J Bellingham. 

Heath,  Sidney  Moore Hoquiam 

Heaton,  O.  G.,  339  N.  Y.  Block Seattle 

Henderson,  Scott  Z > Kennewick 

Hendron,  CarroU,  701  N.  Y.  Building Seattle 

Henley,  D.  W Spokane 

Herman,  David,  519  Hyde  Building Spokane 

Herr,  Willis  B.,  900  Leary  Building Seattle 

Hibschman,  H.  J.,  823-4  Paulsen  Building* .  .Spokane 

Higgins,  John  C,  Alaska  Building Seattle 

Higgins,  Thos.  B.,  P.  O.  Box  2193 Spokane 

Hilen,  A.  R Mt  Vernon 

Hills,  Chas,  S Seattle 

Hindman,  W.  W.,  18  Wolverton  Block Spokane 
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Hodgdon,  C.  W Hoquiam 

Hod^e,  G.  J Seattle 

Hoeffler,  J.  V Cle  Elum 

Holbrook,  Paul,  629  N.  T.  Block Seattle 

Holcomby  O.  B.,  Superior  Judge Bitsville 

Holt,  B.  S.,  Tacoma  Building Tacoma 

Horan,  J.  E Everett 

HoTey,  C.  B.,  Honolulu  Block EUensburg 

Howard,  C.  W.,  U.  S.  District  Judge Seattle 

Howe,  James  B.,  Pioneer  Building Seattle 

Hoyt,  John  P.,  Federal  Building Seattle 

Hubbard,  H.  Frank Wenatchee 

Hughes,  E.  C,  Golman  Block Seattle 

Hughes,  H.  DeHart,  Alaska  Building Seattle 

Hughes,  P.  D.,  Burke  Building Seattle 

Hulbert,  Bobt.  A.,  901  Alaska  Building Seattle 

Hull,  H.  L North  Takima 

Humphrey,  W.  E.,  House  of  Bepresentatives.  Washington,  D.  C. 
Humphries,  John  E.,  602  Mutual  Life  Bldg.  .Seattle 

Huneke,  Wm.  A.,  Superior  Judge Spokane 

Hurd,  M.  P Mt.  Vernon 

Hurlbut,  Chas.  H Bellingham 

Hut-son,  Chas.  T.,  530-3  Pioneer  Building . . .  Seattle 

Imus,  A.  H Ealama 

Irwin,  L.  J Friday  Harbor 

Irwin,  Mason,  Superior  Judge. « Montesano 

Jacobs,  B.  F.,  Bankers'  Trust  Building Tacoma 

Jackson,  W.  H.,  Bank  of  Colyille  Building.  .Colville 

Jeffers,  Clyde  G Wilson  Creek 

Jesseph,  L.  C Colville 

Joab,  Albert  E.,  508-10  Equitable  Building. Tacoma 

Joiner,  Cteo.  A.,  Superior  Judge Mt.  Vernon 

Jones,  Caleb,  511  Hyde  Building Spokane 

Jones,  Bichard  Saxe,  Colman  Building Seattle 
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Jones,  W.  .L.,  U.  S.  Senate Washington,  D.  C. 

Jones,  K  N Arlington 

Joujon-Roehe,  J.  B.,  661^70  Colman  Bldg.  .Seattle 

Kalb,  Ernest  L. Kennewick 

Kauffman,  Balph,  Superior  Judge EUensburg 

Keith,  W.  C,  SUrr-Boyd  Building Seattle 

Kelleher,  John,  402  Burke  Building Seattle 

Kelleran,  S.  £L,  Assistant  Attomej  Oen Olynpia 

Kellogg,  J.  A.,  Superior  Judge Bellingham 

Kellogg,  J.  A»,  Bailey  Building Seattle 

Kemp,  Fred .., Wenatehee 

Kennan,  H.  li.,  Superior  Judge Spokane 

Kennan,  S.  A.,  Empire  Building Seattle 

Kennedy,  J.  Y Everett 

Kerr,  James  A.,  Hoge  Building Seattle 

Kimball,  H.  L.  1219  Old  Nat.  Bank  Bldg. . .  .Spokane 

KindaU,  J.  W .Bellingham 

Ki2er,  B.  H.,  1230  Old  Nat.  Bank  Building.  .Spokane 

Kleber,  John  C,  Hyde  Building Spokane 

Korte,  Geo.  W.,  608  White  Bmlding Seattle 

Kreite,  Edward  C,  Alaska  Building Seattle 

Kuykendall,  E.  V Pomeroy 

Laffoon,  R.  P : ,Tacoma 

Lambert,  R.  S ?  •  •  •  r Sumas 

Lambjath,  W.  D.,  Pacific  Block Seattle 

Lane,  W.  D.,  71114  White  Building Seattle 

Langhorne,  M.  A.,  Perkins  Building , .  .Tacoma 

Langhorne,  W.  W ^  .Chehalis 

Jjanning,  Will Aberdeen 

Larrabee,  John,  1022  Alaska  Building. Seattle 

Lateham,  F.  A.,  Fidelity  Building. Tacoma 

LaughaUt  A.  J.,  Zeigler  Block Spokane 

Laviu,  Joseph  J.,  Zeigler  Block Spokane 

Loe,  Geo.  A .Qlympia 

liovhoy,  Maurice  D.,  Alaska  Building Seattle 


.3# 

^ilCv^^Ess^^ssocIATtoN 


Leonard,  P.  F L ,  ..^  ...... .  _     , , ,    ^<"">^    n^o  X '  '•''•' 

Levy,  Aubrey,  807  LoV^afU^uildiag ; .  .SeaM^ 

Lenders,  Benry  W.,  Ba^lbsi^d^ 

Lewis.  Warren  H.,  634;.Lunrt>e?^Eiw  BlJiii . .  ."fleattle  :.  .; 


»..'• 


It* 


::* 


Linck,  John  W ^  ^ , Tacoma 

Ijocke,  D.  W ^ . . .  .^^^    ......  i . .  .Everett 

Livesey,  George ^,,.   ... .Bellingham. 

Loutit,  Geo.  W.,  18-20  Jlealty. Block.  -.^  ^,  c  .Ev^erett 

Love,  C.  M.  Nelson ; . .  .Dayenport 

Lo veday ,  Walter,  Bank  of  Cal.  Building ^poiaa 

Lovell,  G.  B. , ....  ^ ,,.,.,.,.. .  .RitVvillB  *  •  ?• 

Ludington,  R.  S • . . ,  Wenatchfe*  .;  / ,    .. 

Lund,  C.  P.,  Old  Nat  1  Bank  Building ./...,.  Spokane       -   :-     .. 

Lund,  Edna  B. , ,,. . .Tacoma 

Lund,  R.  H , Tacoma  =:  f.J 

Lung,  Henry  W.,  408  Burke  Building Seattle  .  ;r« 

Lyle,  J.  T.  S.,  Assistant  Attorney  (Jeneral . . .  Olympia  r; 

Lynch,  John  H , , . ,  .North  Yakima  .    tA 

Lyons,  Chas.  S.,  National  Realty  Building. .  .Tacoma  .   ,:  f^ 

Lyter,  M.  M.,  New  Arcade, .  .* Seattle  \  ffi 

Mac  bride,  Philip  D.,  Hoge  Building Seattle  i:  M 

Macdonald,  E.  C,  Box  142 Spokane  :    .:  t^ 

Slain,  John  P.,  1717  Boylston  Aventie Seattle  .      v 

Martin,  Wm.,  Collins  Block Seattle  .    -.r- 

Slattison,  Thos.,  408  Berlin  Building Tacoma  .  •/• 

Mathews,  John  W Republic  •  •»• 

McCafferty,  James  J.,  Lowman  Building. . .  .Seattle 

McCarthy,  Joseph,  402  Hyde  Building Spokane         :./-».•/* 

!McClinton,  James  G ^ , . ,  .Port  Angeles 

McClure,  Walter  A.,  1509  Hoge  Building. .  .Seattle 

McCord,  E.  S.,  Hoge  Building Seattle 

MeCormick,  W.  L.,  825  Tacoma  Building. . , Tacoma 

SlcCrosky,  R.  L Colfax 

MeCroskey,  W.  E Palouse 

McDaniels,  John  H ,  EUensburg 


« •  •  •• 
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McFadden,  Thos.  L. Beliingham 

McOilvra,  O.  C,  418  Burke  Bnfldiiig Seattle 

McKay,  T.  BL,  421-423  Finch  Building.. Aberdeen 

McMenamin,  J.  H.,  Fidelity  Building;. .  >     .  .Tacoma 

HcLain,  Henry  A.,  Empire  Boilding Seattle 

McLaren,  W.  O.,  Federal  BaljainV Seattle 

McLean^  W.  E.,  Empire*  BtiUdiiig. . . . « Seattle 

McLeod.  W.  A. .  • . . « .*«' .*.\ Port  Orchard 

McMaater,  DonaldXStit>erior  Judge Vanconyer 

McMicken,  JlfaiR^ic^",  Colman  Building Seattle 

Meade,  ^TS>yi\\ Beliingham 

Meiei^:3||^lWr  F.,  710  N.  T.  Bleck Seattle 

Meigs/- L  O North.Takima 

Mendenhall,  Mark  F.,  Ex.  Nat.  Bank  Bldg.  ..Spokane 

Merritt,  H.  D ■. Spokane 

Merritt,  J.  W.,  1224  Old  Nat.  Bank  Bldg Spokane 

Merritt,  Seabury ,  Old  Nat.  Bank  Bldg Spokane 

Miller,  C.  E.,  8-5  Firat  Int.  Nat.  Bank  Bldg.  .South  Bend 

Miller,  Chester  F.,  Superior  Judge Dayton 

Miller,  Fred,  Hyde  Building Spokane 

MiUion,  E.  C,  Hoge  Building Seattle 

Mires,  Austin Ellensburg 

Mitchell,  John  R.,  Superior  Judge Olympia 

Moore,  Ben  L Seattle 

Moore,  F.  W.,  Citizens  Bank  Building Bremerton 

Moore,  H.  D.,  N.  T.  Block Seattle 

Moore,  W.  H.,  Hoge  Building Seattle 

Morgan,  F.  L Hoquiam 

Morris,  Geo.  E.,  Supreme  Judge Olympia 

Morrow,  W.  C,  Bank  of  Cal.  Building Tacoma 

Moser,  B.  B.,  Haller  Building Seattle 

Mount,  Wallace,  Supreme  Judge Olympia 

Munday,  Chas.  F.,  P.  O  .Box  No.  1813. ..... .Seattle 

Munn,  Oeo.  Ladd,  Alaska  Building .  < Seattle 

Munter,  Adolph,  Peyton  Block ^SpMtatie 
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Morphine,  Thos.  F.,  N.  T.  Bloek Seattle 

Mnrphy,  Jas.  B.,  Lowman  Building Seattle 

Murphy,  John  F.,  1116  Alaska  Building .....  Seattle 
Murray,  Chaa.  S.,  Headquarters  Building. .  .Taeoma 

Murray,  F.  H , .Taeoma 

Murray,  S.  O.,  Arcade  Annex ,  ^ .  ^ . .  .Seattle 

Myers,  H.  A.  P.,  Superior  Judge Seattle 

Nash,  Frank  D.,  500  Bank  of  Cal.  Building.  .TaG<Hna 

Neal,  C.  H , , . . , CSonconulIy 

Neal,  Frank  C,  Fidelity  Building Taeoma 

Neal,  Fred  W Bellingbam 

Nelson,  Lewis  J Leayenworth 

Neterer,  Jeremiah Bellingham 

Newman,  T.  O.,  First  Natl  Bank  Bldg Bellingham 

Nichols,  J.  W.  A.,  504  Bank  of  Cal.  Bldg. . .  .Taeoma 

Noon,  Henry  S.,  N.  Y.  Block Seattle 

Norris,  H.  F.,  614-16  Fidelity  Building Taeoma 

Nuzum,  R.  W Spokane 

O'Brien,  CM Pasco 

Ogdon,  R.  D.,  Colman  Building Seattle 

Oldham,  Robt.  P.,  Hoge  Building Seattle 

Onstine,  Burton  J Spokane 

OThelan,  John  I South  Bend 

Oswald,  Hugo  E.,  1224  Old  Nat.  Bank  Bldg.. Spokane 

Padgett,  B.  E.,  322-4  Stokes  Building Everett 

Palmer,  E.  B.,  Lyon  Building Seattle 

Parker,  Emmett  N.,  Supreme  Judge Olympia 

Parker,  Fred  North  Yakima 

Parker,  John  R.,  Starr-Boyd  Building Seattle 

Parr,  H.  L Olympia 

Parr,  W.  O.,  P.  O.  Box  No.  56 Wenatchee 

Parrott,  Henry  W Bellingham 

Patterson,  Chas.  E.,  Bailey  Building Seattle 

Pattison,  John Spokane 

Pattison,  Paul Colfax 
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Paul,  Frank  A.,  64  Haller  Buildingr Seattle 

Peacock,  John  A.,  Femwell  Building Spokane 

Peck,  H.  E;,  Junction  Building Ballard 

Pedigo,  John  H.,  601-3  Baker  Building Walla  Walla 

Pelletier,  John  H.,  615  The  Rookery Spokane 

Pemberton,  W;  H * .Bellingham 

Pender gast,  E.  K.,  Superior  Judge ConconuUy 

Peiringer,  Virgil Bellingham 

Perry,  John  H.,  900-6  Leary  Building  < Seattle 

Peters,  W.  A.,  546  N.  Y.  Block. Seattle 

Peters,  Walter  D Bremerton 

Peterson,  Fred  H.,  Hoge  Building < Seattle 

Peterson,  N.  S.,  747  N.  Y.  Block Seattle 

Phelps,  Harry  E.,  301-2  Bankers  Trust  Bldg.Tacoma 

Phipps,  Harve  H,,  610  Hyde  Building Spokane 

Pickrell,  J.  N Colfax 

Piles,  S.  H.,  Pioneer  Building Seattle 

Pinckney,  John  J.,  Home  State  Bank  Bldg.  .Blaine 
Place,  Victor  M.,  Northern  Bank  Building.  .Seattle 
Plummer,  W.  H.,  1202  Old  Nat.  Bank  Bldg.  .Spokane 

Poe,  C.  K.,  405  N.  Y.  Block Seattle 

Post,  Frank  T.,  Exchange  Nat.  Bank  Bldg . .  Spokane 

Powell,  J.  H.,  546  N.  Y.  Block Seattle 

Prather,  L.  H Spokane 

Pratt,  Peter  L.,  734  Central  Building Seattle 

Pratt,  W.  H.,  Berlin  Building Tacoma 

Preble,  E.  B.,  Superior  Judge North  Yakima 

Presby,  W.  B Goldendale 

Preston,  Harold,  Lowman Building. .,. Seattle 

Pritchard,  S.  J Everett 

Pugh,  Fred  C Spokane 

Quick,  J.  W.,  Headquarters  Building .Tacoma 

Quinby ,  Frank Anacortes 

Radley,  F.  W. : Bellingham 

^iamsey,  H.  J.,  664-670  Colman  Building Seattle 


State  Bar  Association 10^ 

Reading,  Harry  W Metaline  Falls 

Reed,  J.  B Seattle 

Reeves,  Prank Wenatchee 

Reeves,  Fred Wenatchee 

Reid,  Geo.  T.,  N.  P.  Headquarters  Bldg Tacoma 

Reinhart,  C.  S  / Olympia 

Reiter,  E.  D.,  1014-15  Paulsen  Building Spokane 

Remington,  Arthur Olympia 

Reynolds,  A.  H.,  61/2  E.  Main  Street Walla  Walla 

Reynolds,  C.  A.,  Pioneer  Building Seattle 

Rhodes,  Harry  A Spokane 

Rice,  A.  E.,  Superior  Judge Chehalis 

Richardson,  W.  E Spokane 

Riddle,  C.  A.,  655  Colman  Building Seattle 

Ridle,  W.  B.,  414  Hyde  Building Spokane 

Rinehart,  W.  V.,  702  Second  Avenue Seattle 

Ritchie,  Wm.  B Port  Angeles 

Robb,  Bamford,  802  Lowman  Building Seattle 

Roberts,  J.  W.,  1304  Alaska  Building Seattle 

Robertson,  F.  C,  Hyde  Block Spokane 

Robinson,  John  Sherman,  614  Colman  Bldg.. Seattle 

Roche,  John  H Spokane 

Rochester,  6.  A.  C,  407  Bailey  Building Seattle 

Rockwell,  T.  D Olympia 

Rokes,  J.  A Seattle 

Romaine,  J.  W*. Bellingham 

Ronald,  J.  T.,  Superior  Judge Seattle 

Rosenhaupt,  Harry,  Hyde  Building Spokane 

Ross,  E,  W Olympia 

Rosslow,  Joseph,  514  Hyde  Block Spokane 

Rowan,  Geo.  W Castle  Rock 

Rowland,  Dix  H.,  Fidelity  Building Tacoma 

Rowland,  H.  G.,  Fidelity  Building Tacoma 

Rozema,  Martin,  653-4  N.  Y.  Block Seattle 

Rudkin,  Frank  H.,  U.  S.  District  Judge Spokane 

u 
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Rummens,  G.  H.,  1308  Alaska  Building Seattle 

Rupp,  Otto  B.,  661-67  Colman  Building Seattle 

Ryan,  John  E.,  1311-1313  Alaska  Building. .  .Seattle 

Sather,  Chas.  S.,  Clover  Block BeUingham 

Saunders,  R.  C,  408-11  Lowman  Building. .  .Seattle 

Saville,  0.  J.  Court  House Spokane 

Scott,  W.  D.,  310-314  Pernwell  Building Spokane 

Seabury,  I.  H Sedro  Woolley 

Shackleford,  John  A.,  406  Perkins  Building.. Tacoma 

Shaefer,  Geo.  W.,  608  Hyde  Building Spokane 

Shaffer,  C.  Will,  State  Law  Librarian Olympia 

Shaffrath,  Paul,  742  N.  Y.  Block Seattle 

Shank,  Corwin  S.,  Alaska  Building Seattle 

Sharp,  R.  G.,  Seattle  Electric  Co.  Building.  .Seattle 
Sharpstein,  John  L.,  Baker-Boyer  Building.  .Walla  Walla 

Sheeks,  Ben,  Superior  Judge Montesano 

Sheller,  Wm.  G.,  329  Stokes  Building Everett 

Shepard,  Chas.  E.,  614  N.  Y.  Block Seattle 

Shepard,  Thomas  R Valdez,  Alaska 

Shine,  P.  C,  404-6  Fernwell  Building Spokane 

Shippen,  Joseph,  627  N.  Y.  Block Seattle 

Shorett,  J.  W Seattle 

Shorts,  Bruce  C,  Alaska  Building Seattle 

Simon,  Ralph,  Pacific  Block Seattle 

Simpson,  James  M.,  The  Rookery Spokane 

Slattery,  John,  Northern  Bank  Building Seattle 

Smith,  Carl  J.,  554-6  N.  Y.  Block Seattle 

Smith,  Chas.  Wesley,  575-580  Colman  Bldg.  .Wilson  Creek 

Smith,  Del  Cary,  26-27  Zeigler  Block Spokane 

Smith,  Everett  Walla  Walla 

Smith,  Sol,  Superior  Judge South  Bend 

Smith,  Winfield  R.,  Alaska  Building Seattle 

Snell,  Bertha  M.,  Equitable  Building Tacoma 

Snell,  Marshall  K.,  Equitable  Building Tacoma 

Snell,  W.  H.,  Nat'l  Bank  of  Com.  Building.  .Tacoma 


State  Bar  Association 107 

Snook,  Herbert  E.,  Burke  Building Seattle 

Snyder,  Edgar  C,  Lowman  Building Seattle 

Sorenson,  N.  M.,  Box  742 Wenatchee 

Southard,  W.  E Wilson  Creek 

Sparks,  W.  W.,  Sparks  Block Vancouver 

Spirk,  Chas.  A.,  735  N.  Y.  Block Seattle 

Spirk,  Geo.  L.,  1304  Alaska  Building Seattle 

Spooner,  Chas.  P.,  Leary  Building Seattle 

Squire,  Watson  C,  557-8  Empire  Building. .  .Seattle 

St.  Morris,  C.  D.,  1007  Paulsen  Building Spokane 

Stallcup,  John  C,  California  Building Tacoma 

Starkey,  A.  G.,  1021  Paulsen  Building Spokane 

Stedman,  Livingston  B.,  Haller  Building Seattle 

Steele,  E.  N Olympia 

Steele,  Sam'l  H.,  620  Alaska  Building Seattle 

Steell,  Howard  W.,  P.  O.  Box  51 Colville 

Steiner,  G.  E.,  Haller  Block Seattle 

Steiner,  R.  S,,  Superior  Judge WaterviUe 

Stephens,  H.  M,,  409  Peyton  Building Spokane 

Stern,  Saml  B.,  305  Columbia  Building Spokane 

Stevens,  Edward  B.,  309  Bailey  Building Seattle 

Stevenson,  Loren  C,  808-9  Tacoma  Building  Tacoma 
Stewart,  Chas.  W.,  405  Fidelity  Building. .  .Tacoma 

Stewart,  James,  P.  0.  Box  417 Port  Angeles 

Stiles,  Theo.  L.,  507  Equitable  Building Tacoma 

Stone,  J.  E Kalama 

Stotler,  P.  L Colfax 

Stratton,  W.  B.,  734-739  Central  Building . . .  Seattle 

Sturdevant,  B.  P Olympia 

Sturdevant,  R.  M Dayton 

Sullivan,  John  J.,  Asst.  U.  S.  Dist.  Attorney. Seattle 

Sullivan,  Potter  C,  309  Bailey  Building Seattle 

Sumner,  Sam.  B Wenatchee 

Sutton,  CD Port  Orchard 
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Swan,  Charles  E.,  Old  Nat'l  Bank  Building.  .Spokane 

Swan,  Edgar  M.,  Donegan  Building Vancouver 

Swanson,  Carl  W Spokane 

Swindle,  Anthony  J.,  28  N.  P.  Building Tacoma 

Tait,  Hugh  A.,  P.  O.  Box  No.  1820 Seattle 

Tallman,  Boyd  J.,  Superior  Judge Seattle 

Tanner,  W.  V.,  Attorney  General Olympia 

Teats,  Go vnor,  Bernice  Building Tacoma 

Tempes,  F.  W Vancouver 

Terhune,  R.  S.,  404-6  Boston  Block Seattle 

Thompson,  H.  R.,  212  PioneeiT  Building Seattle 

Thompson,  Will  H.,  409  Colman  Building. .  .Seattle 

Thompson,  Howard  C,  Court  House Bellingham 

Thorgrimson,  0.  B.,  601  Lowman  Building. .  .Seattle 

Todd,  E.  E.,  Hoge  Building Seattle 

Tolman,  W.  W.,  1112  Old  Nat'l  Bank  Bldg. .  Spokane 

Totton,  Wm.  D.,  653-4  N.  Y.  Block Seattle 

Trefethen,  D.  B.,  314  Colman  Building Seattle 

Tremper,  H.  S.,  802  Third  Avenue Seattle 

Trimble,  W.  P.,  618  N.  Y.  Block Seattle 

Troy,  P.  M Olympia 

Truax,  John Ritzville 

Trumbull,  F.  F Port  Angeles 

Trumbell,  John,  Am.  Bank  Building Seattle 

Tucker,  0.  A Cordova,  Alaska 

Tucker,  Wilmon,  307  Lowman  Building Seattle 

Turner,  George,  Columbia  Building Spokane 

Turner,  L.  T.,  711  Central  Building Seattle 

Twohy,  Edmund  P.,  403  Peyton  Building. .  .Spokane 

Udell,  Clayton  E North  Yakima 

Van  Dyke,  John  B.,  812  Lowman  Building. .  .Seattle 

Vance,  T.  M Oljnnpia 

Vinsonhaler,  E.  A.,  N.  Y.  Block Seattle 

Voorhees,  Reese  H.,  508  Traders  Block Spokane 

Wade,  Austin  M Aberdeen 
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Wakefield,  W.  J.  C,  Peyton  BuUding Spokane 

Walker,  Geo.  H.,  Hoge  Building Seattle 

Wall,  J.  P.,  Scandinavian  Am.  Bank  Bldg. .  .Seattle 
Warburton,  S.,  House  of  Representatives. . .  Washington,  D.  C. 

Waller,  J.  L.,  617  Pacific  Block Seattle 

Ward,  E.  C Goldendale 

Waterman,  Howard,  735  N.  Y.  Block Seattle 

Waters,  Thos.  R Bellingham 

Watkins,  Walter  Hugh,  N.  Y.  Block Seattle 

Waugh,  J.  C Mt.  Vernon 

Webb,  0.  T Ijverett 

Webster,  J.  Stanley,  Superior  Judge Spokane 

Welsh,  J.  T South  Bend 

Welsh,  W.  J Roslyn 

Wentz,  Herman  T.,  201-2  Bank  of  Col.  Bldg.. Col ville 

Westfall,  L.  L.,  430  Exchange  Building Spokane 

Wheeler,  L.  H.,  N.  Y.  Block Seattle 

Whitcomb,  Walter  Blaine 

White,  Ralph  C Aberdeen 

White,  H.  M Bellingham 

Whitlock,  J.  C,  N.  Y.  Block Seattle 

Whittlesey,  Chas.,  802  Third  Avenue Seattle 
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HON.  W.  T.  DOVXSLIi,  SBATTLB. 

During  the  year  which  now  terminates,  God's  mercy  having  inter- 
posed a  recess  of  the  legislative  body,  there  have  been  no  new  statp 
utory  enactments  and  we  are  therefore  relieved  of  the  duty  which 
would  otherwise  devolve  of  analyzing  recent  legislation.  Nor  have  we 
any  eagerness  to  discover  that  judicial  decision  has  rendered  neces- 
sary changes  in  the  existing  law.  It  is  not  likely  that  we  shall  ever 
want  for  those  who  are  fertile  in  suggestion  of  modification  of  the  law 
or  new  enactments  and  it  is  not  our  purpose  to  contribute  to  this  tend- 
ency. Firmly  wedded  to  the  belief  that  a  people  is  best  governed 
when  least  governed,  we  find  but  little  defect  in  our  existing  laws 
save  in  their  amplitude.  v» 

As  society  enlarges  and  the  relations  of  man  to  man  become  more 
intricate  and  involved,  novel  rules  for  the  regulation  of  human  con- 
duct must  be,  from  time  to  time  devised,  but  it  does  not  follow  that 
all  the  imperfections  of  human  society  and  those  defects  which  mar 
the  intercourse  between  each  man  and  his  fellow,  may  be  cured  or 
even  alleviated  by  legislation.  Legislation  breeds  legislation  and 
remedial  enactment  tdo  often  marks  the  genesis  of  evil  which  were 
otherwise  unborn.  The  individual  is  born  to  be  free,  and  absolute 
freedom  he  should  enjoy,  save  when  harking  back  to  savagery,  he 
requires  a  check  to  prevent  that  he  trench  upon  the  rights  of  his 
fellow  man.  Even  in  a  republic  such  as  our,  the  state  may  be  so 
armed  with  authority  as  to  become  the  most  iniquitous  of  despots, 
while  the  individual  drags  the  chains  of  over-much  government.  The 
tendency  of  the  age  is  toward  the  formulation  of  specific  artificial 
laws;  laws  often  unnecessary  and  which  too  often  bind,  oppress  and 
enervate.  The  making  of  these  laws  is  generally  entrusted  to  those 
unskilled  in  statecraft.  In  no  other  vocation  is  so  little  required  as 
in  that  of  lawmaking.  The  dentist  may  not  remove  a  tooth,  the 
farrier  shoe  a  horse  or  the  barber  ply  his  humble  trade  before  he  has 
demonstrated  to  authority  his  peculiar  fitness  for  the  work  he  pre- 
sumes to  perform.  But  he  who  exercises  the  most  important  function 
of  all,  the  making  of  laws  which  control  the  conduct  of  mankind, 
need  have  no  preparation,  need  demonstrate  no  aptitude  for  the  solemn 
business  he  undertakes. 

For  these  reasons,  we  have  hesitated  to  suggest  statutory  changes 
or  enactments.  Bearing  in  mind  that  a  mere  multitude  of  laws  does 
not  spell  good  government,  we  shall  hesitate  to  advocate  remedial 
legislation  until  we  are  convinced  of  something  more  than  a  fanciful 
disorder,  and  surely  it  is  not  ultra-conservatism  which  impels  us  to 
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suggest  that  statutory  innovations  should  only  be  the  result  of  a 
seasoned  conviction  that  real  evil  abides  within  the  established  order. 

The  most  noteworthy  decision  which  has  been  announced  by  our 
Supreme  Court  during  the  past  year  is  that  which  upholds  the  validity 
of  the  worklngman's  compensation  act,  passed  by  the  legislature  of 
1911.  It  is,  no  doubt,  fair  to  say  that  in  reaching  the  conduBion  It 
did,  our  court  has  gone  with  a  trend  which  the  close  observer  must 
allow  Is  inevitable.  If  it  be  true  that  conditions  of  the  modem  indus- 
trial world  are  such  that  the  public  welfare  demands  that  provision 
be  made  for  those  who  are  maimed  and  the  relict  of  those  destroyed 
in  industrial  pursuits,  and  that  this  provision  be  by  direct  contribution 
on  the  part  of  the  employer,  then  no  doubt  our  constitution  is  broad 
enough  to  comprehend  such  an  enactment  Perhaps  it  will  be  the 
view  of  the  large  majority  of  lawyers  that  this  decision  is  justifiable, 
not  by  precedent — for  it  is  unprecedented — ^but  justifiable  by  that  rule 
whiclT  allows  of  a  liberal  stretching  of  constitutional  limitations,  so 
as  to  accommodate  that  instrument  to  the  public  welfare.  But  we 
may  as  well  understand  that  it  enactments  of  this  character  are  to  be 
upheld,  enactments  which  propose  to  take,  without  judicial  sanction, 
the  property  of  one  for  the  benefit  of  another,  we  musf  prepare  our- 
selves to  accept  a  different  definition  of  due  process  of  law  from  that 
with  which  we  have  been  made  acquainted  during  the  last  century  of 
American  jurisprudence,  and  we  may  as  well  divorce  ourselves  from 
the  idea  that  the  limits  within  which,  and  the  rules  according  to 
which,  we  may  be  deprived  of  our  property  are  defined  by  any  laws 
or  usages  or  customs  which  existed  at  the  time  of  the  creation  of  Amer- 
ican Institutions  or  the  adoption  of  our  constitution. 

Place  this  decision  of  our  court  along  side  that  of  the  New  York 
Court  of  Appeals  in  the  Ives  case,  where  a  directly  opposite  conclusion 
is  reached,  and  it  cannot  be  denied  that  while  the  logic  of  the  latter 
decision  seems  more  coldly  accurate,  measured  by  the  familiar  rules, 
it  is  perhaps  less  candid  and  convincing.  The  evil  of  this  decision  of 
our  court  of  which  we  speak,  if  there  be  evil  in  it  at  all,  lies  in  its 
potentiality  as  a  precedent,  for  since  its  rendition  and  since  the  deci- 
sion of  the  Supreme  Court  of  the  United  States  in  the  Oklahoma  bank- 
ing case,  the  bewildered  student  of  constitutional  law  finds  that  he 
is  without  a  datum  to  which  he  may  tie. 

As  for  the  enactment  itself,  brought  about  as  it  was  by  a  popular 
demand,  it  is  to  be  hoped  that  for  humanity's  sake  it  will,  in  its  opera- 
tion, be  able  to  defy  all  the  rules  of  logic  and  nevertheless  accom- 
plish that  beneficial  end  for  which  it  was  designed. 

Before  we  leave  the  subject  of  legislative  enactment  and  lest  ve 
be  thought  to  be  unappreciative  of  the  great  work  performed  by  the 
legislature  or  inattentive  to  the  charge  which  is  laid  upon  us  by 
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the  rule  to  comment  upon  recent  legislation,  we  will  make  a  single 
reference  to  a  most  important  enactment  of  the  last  legislature,  being 
Chapter  116  of  the  Session  Laws  of  1911,  whereby  It  ie  made  a  misde- 
meanor for  any  Judge  of  a  court,  wot  of  record,  to  address  a  person 
**in  unfit,  unseemly  or  improper  language."  One  can  well  imagine  the 
legislator  wbo  framed  this  act  to  havis  suffered  under  the  unsympathetic 
comments  of  some  unresponsive  Justice  of  the  peace,  who  not  only 
declined  to  make  his  Judgment  consist  with  counsers  contention,  but 
in  addition  thereto,  laid  upon  him  a  heavy  tongue.  But  is  it  not  expe^ 
dient  that  this  act  be  amended  lest  some  of  the  Judges  of  the  higher 
courts,  discovering  that  uader  the  maxim,  expres$io  uniu8  exclusio 
nUerius,  they  are  withoat  the  inhibition  of  the  act,  might  feel  free  to 
direct  toward  us  an  expression  of  the  unflattering  sentiments  they 
must  oftentimes  entertain. 

Gentlemen  of  the  Association,  it  is  with  the  deepest  regret  that 
I  feel  bound  to  express  a  realixation  of  the  fact  that  the  bench  and  bar 
of  America  Is  to-day  laboring  under  a  heavy  burden  of  criticism.  To 
bitterly  deplore  this  criticlgm  and  to  resent  it  is  the  instinctive  atti- 
tude of  every  lawyer  who  merits  membership  in  this  profession,  but 
this  will  not  advantage  us  nor  will  it  serve  to  stay  the  hand  of  brutal 
disapproval  which  strikes  at  our  ideal.  While  we  do  not  hesitate  to 
believe  and  to  declare  that  the  current  disparagement  of  the  bench  and 
tMir  is  most  unfair,  it  is  nevertheless  our  duty  to  meet  it  candidly  and 
to  search  our  oonduct  to  the  end  that  we  may  discover  what,  if  any, 
warrant  we  have  furnished  for  the  criticism  which  is  so  generally 
leveled  at  us. 

Let  us  therefore  consider,  in  such  order  as  we  may,  some  of  the 
complaints  that  seem  to  have  engendered  the  present  popular  sentiment 
First,  let  tts  consider  what  is  popularly  termed  the  law's  delay.  That 
delay  In  the  termination  of  litigation  has  been  a  favorite  complaint, 
we  are  all  aware.  Each  of  the  two  great  political  parties,  in  its  national 
platform  of  the  present  year,  has  declared  in  favor  of  legislation  which 
will  prevent  this  so-called  evil.  The  practitioner  in  the  State  of 
Washington  finds  it  difficult  to  interest  himself  in  this  complaint 
because  we  realise  that  in  this  state  at  least  but  one  thing  can  prevent 
the  speedy  termination  of  litigation  and  that  the  dilatoriness  of  coun- 
sel. As  we  are  advised,  there  Is  probably  not  a  court  of  our  state  where 
final  Judgment  in  the  first  instance  may  not  ordinarily  be  secured 
within  a  period  of  three  months  after  the  initiation  of  the  action,  and 
If  an  appeal  be  prosecuted,  it  is  only  in  the  rarest  instance  that  final 
determination  of  the  cause,  provided,  that  it  be  diligently  prosecuted, 
need  be  postponed  for  a  longer  period  than  six  months  thereafter. 
Surely  the  law's  delay  may  not  be  cited  as  an  abuse  in  a  state  where 
the  end  of  litigation  may  be  annnonced,  even  after  appeal  to  the  bigh- 
ts 
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est  trlbiina],  within  a  year  from  its  initiation.  In  our  state,  the  legis- 
lature has  been  generous  in  making  provision  for  a  sufficient  number 
of  trial  Judges  to  preTent  congestion  and  we  are  fortunate  in  having 
a  Supreme  Court,  the  members  of  which  are  habituated  to  the  most 
remarkable  industry.  It  is  our  observation  that  In  most  of  the  states 
the  practice  has  been  so  simplified  that  the  old  rules  which  at  one 
time  furnished  a  means  for  the  interminable  protraction  of  litigation, 
have  been  abrogated,  so  that  we  may  conclude  that  in  those  states 
where  great  delay  is  encountered  in  the  determination  of  causes,  the 
fault  resides  with  a  legislature  which  has  provided  an  insufficient 
machinery  for  the  transaction  of  business  presented. 

Enormous  as  Is  the  amount  of  business  transacted  by  American 
courts,  we  are  nevertheless  not  willing  to  assert  that  they  are  generally 
conducted  without  a  great  waste  of  energy  and  it  is  our  belief  that  to 
prevent  this  waste  is  the  first  great  reform  in  the  practice  to  which 
the  efforts  of  the  American  lawyer  must  be  addressed.  If  one  who 
has  never  given  the  matter,  thought  will  take  the  trouble  to  read  the 
verbatim  report  of  a  trial  In  an  English  court  and  read  with  it  a  like 
report  of  a  similar  case  in  one  of  our  courts,  he  will  understand  the 
character  of  the  waste  to  which  we  refer. 

We  are  mindful  of  the  fact  that  a  reference  to  foreign  models  is 
apt  to  be  resented,  but  inasmuch  as  we  took  the  whole  body  of  our  law 
from  England,  and  were  just  as  slavish  as  we  were  fortunate  in  the 
imitation.  It  is  believed  that  It  is  not  entirely  out  of  character  to 
suggest  that  there  might  be  profit  In  the  Imitation  of  some  of  their 
practices. 

Is  is  not  a  fact  that  the  advocate  too  often  abuses  the  indulgence 
which  is  granted  him  in  the  trial  of  causes  in  American  courts?  And 
Is  it  not  a  fact  that  this  t>i*&ctlce  has  prevented  the  layman  from  pos> 
sesslng  that  Idea  of  the  dignity  of  court  proceedings  which  it  is  our 
desire  he  should  have?  Is  it  to  be  wondered  at  that  when  proceedings 
occur  in  the  trial  of  a  cause  which  do  not  consist  with  the  ordinary 
man's  idea  of  common  sense  that  man  will  lose  his  respect  for  those 
proceedings  and  likewise  for  the  officers  of  the  court  who  conduct 
them?  Our  methods  may  have  the  sanction  of  long  established  custom 
and  thus  entrenched,  we  may  fall  into  a  complacency  which  prevents 
us  from  realizing  that  there  are  many  of  our  practices  which  appear 
to  the  ordinary  man  to  be  ridiculous  and  which  are  Indeed  absurd. 

To  be  more  speciflc,  consider  the  latitude  which  is  ordinarily  per- 
mitted and  taken  by  .counsel  in  cross-examination  of  a  witness.  What 
visitor  to  any  of  our  court  rooms,  where  a  trial  is  in  progress,  has 
failed  to  observe  the  tediousness,  the  inutility  and  the  utter  absurdity 
of  cross-examination  in  the  average  case?  Industrious  and  conscien- 
tious counsel  has  apparently  been  educated  to  the  notion  that  it  is  his 
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duty  to  geareh  with  minutenese  the  mind  of  each  opposing  witness  and 
to  turn  every  stone  upon  the  hillside  in  order  that  he  may  discoyer 
If  there  be  anything  concealed  beneath,  though  he  have  n.o  reason 
whatever  to  believe  such  concealment  has  been  made.  And  so  he  pro^ 
tracts  an  interminable  catechism  which,  adding  not  a  whit  to  the  en- 
lightenment,  contributes  only  to  the  weariness  and  confusion  of  the 
triors  of  the  cause. 

Scarcely  less  excusable  and  hostile  to  all  reason  is  the  method 
permitted  in  many  of  the  courts  in  the  examination  of  Jurors  touching 
their  qualifications  to  try  the  cause.  We  read  the  report  of  a  case  of 
large  importance  in  a  neighboring  state,  where  some  eight  weeks  are 
consumed  In  obtaining  an  incomplete  panel  antl  the  trial  is  then  halted 
upon  it  being  made  to  appear  that  there  is  reason  to  believe  that  dis- 
tinguished counsel  has  endeavored  to  advance  the  interests  of  his  client 
by  bribing  a  prospective  Juror.  Perhaps  the  connnission  of  the  latter 
offense  could  not  have  been  prevented,  but  one  cannot  avoid  the  im- 
pression that  the  Judge  who,  under  any  practice  act,  permits  the  expen- 
diture of  such  a  length  of  time  while  counsel  tediously  toils  with  an 
Investigation  of  the  minds  of  prospective  JurorB  is  not  making  the 
proper  effort  to  prevent  the  trial  from  becoming  farcical. 

Counsel  will  offer  and  with  apparent  ingenuousness,  the  court  will 
receive  the  testimony  of  expert  witnesses  given  in  answer  to  a  hypo- 
thetical inquiry  devised  with  such  diabolical  ingenuity  as  to  make  it 
quite  non-understandable,  when  it  is  comprehended  clearly  that  the 
witness  is  merely  swearing  by  the  emolument  he  has  received  and 
making  his  testimony  fit  the  requirements  of  his  employer.  If  the 
ordinary  man  who  is  not  learned  in  the  law,  fails  to  discern  the 
wisdom  of  such  customs  and  because  he  cannot  make  them  corre- 
spond with  his  ideas  of  good  sense,  becomes  critical  of  the  courts  and 
lawyers,  are  we  to  blame  him  utterly?  Is  it  not  rather  tne  duty  of  the 
lawyer  to  hasten  reform,  as  nearly  as  practicable,  to  the  point  where 
no  practice  will  exist  which  we  find  ourselves  unable  to  defend? 

Legislation  touching  the  conduct  of  the  courts  is  generally  to  be 
abhorred,  for  theoretically  at  least,  it  is  unnecessary  and  a  trespass 
by  one  department  upon  another,  which  was  designed  to  be  i..uepend- 
ent.  The  remedy  for  such  evils,  as  the  preceding  remarks  were  de- 
signed to  suggest,  may  come  from  the  courts  and  lawyers  themselves 
and  will  perhaps  be  accomplished  when  we  are  more  awake  to  some 
of  the  absurdities  into  which  we  are  prone  to  fall. 

It  will  be  at  once  observed  that  there  can  be  no  radical  departure 
from  what  I  have  been  bold  enough  to  suggest  as  some  of  the  absurd- 
ities of  our  practice,  without  the  assumption  of  greater  authority  by 
the  court  in  regulating  the  conduct  of  trials.  It  is  this  assumption  of 
authority  in  the  English  Courts  which  makes  possible  a  practice  in 
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whfch  we  find  so  much  to  commend  and  wbich  has  undeniably  the 
effect  of  resulting  in  a  more  sensible  dlsposltloin  of  business. 

But  here  occurs  the  very  obstacle  in  the  way  of  inogrese,  an  ob- 
stacle which  will  disappear  only  when  the  people  shall  deyise  some 
method  whfch  win  guarantee  us  judges  who  approach  the  character 
of  those  who  in-eside  in  English  tribunals.  There,  judges  are  appointed 
by  the  Crown,  generally  for  a  life  tenure.  They  are  paid  a  large  com- 
pensation and  they  are  invariably  chosen  only  from  amongst  those  who 
have  demonstrated  their  integrity  and  learning  at  the  bar.  In  our 
country,  a  different  rule  obtains  and  probably  must  always  exist.  It 
is  Quite  unlikely  that  many  of  the  states  will  ever  depart  from  the  rule 
of  choosing  judges  by  vote  of  the  people,  nor  would  we  suggest  lt«  for 
there  are  those  of  us  who  believe  that  peril  lies  in  a  judiciary  which  is 
not,  with  some  degree  of  prozimateness,  responsible  to  the -people, 
and  there  is  much  justification  for  the  belief  that  there  is  more  danger 
in  a  judiciary,  except  perhaps  in  the  case  of  judges  of  the  higher 
courts  where  promotion  is  not  expected,  which  depends  for  its  tenure 
upon  the  favor  of  the  appointive  power  than  there  is  in  a  judiciary 
which  depends  for  its  selection  upon  the  body  of  the  electorate. 
WHiether  with  or  without  sufficient  justification,  the  view  is  generally 
held  and  is  no  doubt  growing  stronger  that  judges  who  hold  for  a  life 
tenure  are  prone  to  diminish  their  idea  of  responsibility  to  the  people 
and  are  apt  to  lose  the  proper  sense  of  proportion  between  the 
office  they  hold  and  the  people's  rights. 

It  is  therefore  quite  unlikely  that  the  method  in  vogue  in  most 
of  the  states  of  electing  judges  by  popular  vote  will  be  soon  departed 
from.  In  a  state  like  ours,  where  a  meager  salary  is  paid  and  judges 
are  selected  by  the  direct  primary,  it  is  not  likely  that  the  tendency 
will  be  toward  the  elevation  of  the  judiciary.  If  the  direct  pri- 
mary law,  as  applied  to  judges,  remains  in  force,  the  prophecy  is 
safe  that  the  character  of  the  judiciary  will  tend  to  degenerate.  In- 
deed, one  shudders  to  realize  that  men  have  during  the  present  year, 
declared  themselves  as  candidates  for  judicial  oAce  In  this  state  whose 
very  candidacy  is  a  profanation  of  the  office  to  Which  they  aspire. 

As  applied  to  admlnislmtive  offices  generally,  the  plan  of  the 
direct  primary  whereby  officers  are  chosen  directly  by  the  people, 
who,  of  necessity,  must  be  without  a  proper  comprehension  of  the 
qualification  of  candidates,  is  comparatively  harmless  and  will  prob- 
ably never  contribute  materially  to  the  destruction  of  our  institutions, 
because  except  as  regards  the  highest  offices,  it  makes  but  little  dif- 
ference who  is  chosen  to  perform  a  service  for  which  do  technical 
knowledge  is  required  and  which  can  generally  be  deputed.  A  judictl 
officer,  however,  can  delegate  the  performance  of  none  of  his  functions 
and  he  must  possess  an  especial  equipment.    Because  of  a  necessary 
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lack  of  informatkm  In  the  premiBes,  the  people  cannot  properly  deter- 
mine. In  the  first  instance,  the  question  of  his  qualifications,  and 
therefore  to  permit  the  choice  of  judicial  officers  to  the  vagarious 
impulse  of  the  voter,  without  the  intervention  of  any  form  of  assembly 
where  deliberation  may  be  had,  is  as  perilous  as  it  is  illogical. 

We  have  endeavored  to  indicate  that  those  reforms  which  the 
people  in  their  present  impatient  and  critical  temper  are  demanding 
of  our  profession,  can  be  beet  effectuated,  perhaps  can  only  be  achieved, 
by  elevating  the  standard  of  the  bench;  yet  those  very  people  in  their 
thoughtless  impulse  for  a  miscalled  reform,  have  conspired  to  make 
our  efforts  futile.  At  the  last  session  of  our  legislature,  a  bill  passed  by 
the  lower  house  and  designed  to  deprive  the  courts  of  power  to  punish 
for  contempt,  committed  without  the  presence  of  the  court,  was  de- 
feated in  the  senate  by  a  narrow  majority.  Our  legislature  also  declined 
to  include  Judicial  olBcers  amongst  those  who  were  made  liable  to  recall; 
thus  it  may  be  said  that,  to  this  extent,  at  least,  our  state  has  halted 
in  the  genei-al  trend  toward  the  degradation  of  the  bench. 

There  exists  a  popular  impression  that  because  of  imperfection  in 
the  practice  acts,  or  the  administration  thereof,  the  offender  against 
the  law  is  too  often  able  to  escape,  or,  in  any  event,  unwarrantably 
postpone  merited  punishment  for  his  crime,  and  it  is  this  belief 
which  is  responsible  for  a  portion  at  least  of  the  criticism  of  lawyers 
and  the  law.  The  people  often  evidence  a  certain  element  of  blood- 
thirstiness  which  is  impatient  of  any  halt  between  the  crime  and  the 
gallow's  tree.  This  is  not  a  novel  impulse;  it  was  strong  in  the  days 
when  the  Raman  republic  was  verging  closely  towards  its  ruin.  Says 
the  historian.*  "Something  like  a  reign  of  terror  prevailed  in  the  law 
courts.  Cases  were  hurried  forward  with  peremptory  haste;  the  most 
garrulous  of  advocates  were  sternly  silenced;  and  all  the  authority 
of  the  dictator  was  used  to  secure  a  condemnation.  *  *  *  It  was  no 
time  for  lawyers'  scruples.  Rome  needed  something  more  thorough 
than  rose  water  surgery.    Such  was  the  talk  of  the  day." 

We  do  not  hesitate  to  declare  that  any  impression  that  the  justice 
which  is  under  the  present  practice  meted  out  by  the  courts  to  of* 
fenders  against  the  law  is  lax  or  unwarrantably  slow-footed,  is  an 
erroneous  one.  Indeed,  there  is  much  warrant  for  the  belief  that  the 
liberty  and  life  of  the  individual  (the  sacredness  of  which  none  may 
deny)  is  in  many  instances  but  lightly  regarded.  We  of  the  profession 
at  least  realize  that  the  day  is  long  past  when  the  culprit  could 
escape  the  halter  by  resort  to  some  sheer  technicality  and  if  rare 
instances  are  noted  where  justice  is  thus  defeated,  they  do  not  dis- 
prove the  generality  of  the  rule.  It  is  probably  a  fact  that  the  ancient 
maxim  that  innocence  of  the  accused  is  to  be  presumed  has  been 


*  Ferrero's  Greatness  and  Decline  of  Rome,  Vol.  II,  page  146. 
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Abrogated  and  in  practice  the  contrary  presumption  is  generally  in- 
dulged. Instead  of  there  being,  as  some  men  believe,  a  dispoaition 
on  the  part  of  appellate  courts  to  reverse  for  error,  there  is  to  be  ob- 
served a  growing  Inclination  to  avoid  reversal  in  criminal  causes,  if 
some  plausible  excuse  for  doing  so  can  be  discovered.  Indeed  the  in- 
genuity of  courts  to  at  once  reach  an  alBrmance  and  avoid  a  seeming 
violation  of  fundamental  rules  is  often  sorely  taxed.  Heaven  pity 
the  man  who  sits  upon  the  prisoner's  dock.  Nor  is  it  the  weak  and 
defenseless  accused  alone  who  stands  in  peril  of  being  foredoomed. 
In  the  present  temper  of  the  people,  the  very  possession  of  great  wealth 
in  a  certain  character  of  cases  often  preconceives  the  guilt  of  tbe 
accused. 

Observe  the  operation  of  the  machinery  of  government  by  oflloerB 
whose  sinister  ambition  is  to  secure  conviction  by  any  means,  that 
they  may  thus  demonstrate  efficiency  to  their  superiors,  who,  in  turn 
Imagine  that  their  merit  will  be  measured  by  the  number  of  those 
Whom  they  have  made  to  feel  the  penalty  of  the  law.  Observe  Judges 
sometimes  found  to  give  their  aid  with  all  the  seal  of  a  Lord  Jeffrys 
to  the  end  that  the  government  of  which  they  deem  themselves  a 
part  shall  prevail.  Observe  the  Insidious  growth  of  state  and  federal 
bureaucracy  and  its  arbitrary  assumption  of  power;  and  he  who  has 
imagined  that  the  law  is  being  robbed  of  victims  it  deserves  may 
well  disabuse  his  mind  of  this  impression  and  rather  wonder  if  the 
liberty  of  the  subject  is  always  as  secure  as  tradition  has  made  us 
believe  it  is  or  as  fairness  demands  it  should  bp 

What  Just  man  is  there  who  wlti  not  shudder  at  the  information 
which  has  been  lately  given  out  by  meager  press  reports  that  in  the 
federal  court  within  an  adjoining  state,  men  of  worth  and  supposedly 
high  character,  have  been  convicted  of  crime  through  the  machina- 
tions of  representatives  of  the  government  who  did  not  hesitate  to 
manufacture  evidence  and  Intimidate  Jurors?  And  who  will  not  re- 
joice that  the  chief  magistrate  of  the  nation  is  so  true  a  lawyer  and 
so  Just  a  man  that  he  did  not  hesitate  by  the  exercise  of  his  pardoning 
power,  promptly  to  annul  a  conviction  secured  by  means  so  foul. 

The  position  which  the  lawyer  occupies  in  organized  society  de- 
mands that  he  at  all  times  demonstrate  the  most  exact  Integrity  and 
when  an  individual  member  of  the  profession  fails  in  this,  the  der- 
eliction is  generally  accepted  as  a  reflection  upon  the  entire  frater- 
nity. We  have  such  confidence  in  the  high,  ethical  sense  of  the 
large  majority  of  practitioners  that  we  feel  reflection  may  be  invited 
upon  some  of  the  faults  of  the  members  of  the  bench  and  bar  without 
discrediting  the  profession  as  a  whole.  It  is  not  our  purpose  to 
present  a  trite  homily  upon  the  rules  of  conduct,  but  it  is  at  least 
excusable  upon  an  occasion  of  this  kind  to  invite  a  recurreace  to 
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those  essential  rules  which  may  not  be  even  occasionally  violated 
without  casting  us  into  popular  disrepute. 

Offenders  in  the  legal  profession  are  generally  from  one  of  two 
classes.  They  may  come  from  the  class  of  those,  who,  being  impatient 
at  the  tardiness  of  results  or  what  they  esteem  to  be  success,  are 
tempted  to  adopt  a  shorter  and  less  legitimate  method  than  good 
morals  will  allow;  or  they  may  come  from  the  class  of  those  who, 
having  secured  recognition  of  their  talents,  are  willing  to  prostitute 
them  to  the  service  of  men  who  plan  violation  or  evasion  of  the  law. 
Which  class  is  the  more  discreditable  we  cannot  say.  One  of  the 
first  class  is  the  more  to  be  pitied  because  he  always  learns,  though 
often  too  late,  how  utterly  profitless,  even  from  a  material  point  of 
view,  is  the  slightest  departure  from  those  high  and  exact  standards 
which  the  lawyer  must  understand  and  adopt  as  his  constant  guide 
in  the  practice  of  the  profession. 

Much  evil  has  been  wrought  to  American  institutions  and  infinite 
discredit  has  been  reflected  upon  the  profession  by  lawyers  who  have 
been  willing,  for  large  rewards,  to  place  their  skill  and  ingenuity 
at  the  service  of  men  and  corporations  who  saw  no  guilt  in  evasion 
of  the  law  if  it  could  be  accomplished  with  Immunity  to  themselves. 
The  vulgar  notion  once  obtained  that  some  laws  were  merely  enacted 
for  the  purpose  of  being  avoided  and  the  service  of  ingenious  counsel 
was  demanded  for  that  purpose.     During  the  past  decade,  however, 

■ 

it  has  been  demonstrated  with  a  fair  certainty  that  evasion  of  the 
law,  even  by  those  who  sit  in  high  places  or  the  interests  which 
possess  the  greatest  wealth  and  power,  is  attended  with  a  real  peril, 
and  it  is  believed  that  that  counsellor  will  be  found  to  be  of  the 
highest  value  who  will  relentlessly  refuse  to  prostitute  his  skill,  but 
shall  at  all  times  direct  his  client  toward  a  conscientious  observance 
not  only  of  legal  forms  but  of  the  very  spirit  of  the  law  itself. 

That  high  place  which  lawyers  as  a  class  have  held  in  American 
life  will  never  be  forfeited  save  by  our  own  act4s.  There  may  be,  as 
no  doubt  there  is  today,  a  measure  of  distrust,  but  this  unfaith  will 
surely  vanish  as  we  maintain  a  strict  adherence  to  those  ethical 
principles  which  every  man  must  learn  as  he  learns  the  law.  No 
student  ever  obtains  a  true  conception  of  the  law  until  he  has  become 
imbued  with  those  everlasting  moral  rules  which  have  been  "graven 
by  the  finger  of  God  upon  the  heart  of  man."  It  is  their  observance 
which  will  guarantee  to  us  the  people's  faith. 

There  never  was  a  time  in  the  life  of  our  nation  when  courts 
were  free  from  criticism  and  he  who  takes  alarm  at  the  present 
tendency  may  read  to  his  comfort  various  chapters  of  American  history 
when  criticism  was  far  more  violent  and  bold  than  it  is  today.  The 
exercise  of  those  plenary  powers  with  which  courts  are  armed  under 
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our  form  of  goTemment  is  well  calculated  to  throw  them  at  times 
Into  popular  disfayor.  While  this  condition  is  incTitable,  it  requires 
that  the  expression  of  courts  should  be  made  to  run  as  little  counter 
as  is  necessary  to  popular  opinion.  We  will  not  be  understood,  of 
course,  as  even  suggesting  that  heed  should  be  paid  to  common 
clamor  or  to  Tulgar  demand,  but  inasmuch  as  the  permanency  of  our 
institutions  depends  erentually  upon  the  esteem  in  which  they  are 
popularly  held,  a  decent  concession  should  be  made  on  account  of 
accepted  Tiews.  Perhaps  our  meaning  may  be  better  explained  by  an 
illustration.  The  most  noteworthy  decision  of  many  years  is  that 
rendered  since  our  last  meeting  by  the  Supreme  Court  of  the  United 
States  in  the  Standard  Oil  case.  There,  a  corporation  was  charged 
with  a  Tiolation  of  a  law  which  forbids  any  combination  in  restraint 
of  interstate  trade  or  commerce.  No  difficulty  was  encountered  in 
determining  that  the  assailed  corporation  fell  within  the  letter  and 
the  spirit  of  the  inhibition  and  here  the  decision  might  well  have 
been  closed  with  a  pronouncement  against  the  defendant.  The  writer 
of  the  opinion,  who  speaks  for  the  majority  of  the  court,  attempts  by 
vagrant  discussion  to  demonstrate  that  Congress  intended  to  prohibit 
such  combinations  only  as  were  unreoMonahly  in  restraint  of  trade. 
One  cannot  avoid  the  conclusion  that  the  writer  of  the  opinion  was 
tempted  into  the  digression  by  a  desire  to  Tindlcate  the  yiews  which 
be  had  expressed  and  which  had  been  rejected  by  a  majority  of  the 
court  in  the  Trans-Missouri  Freight  Association  oases,  decided  some 
years  before.  Whateyer  the  purpose,  the  reader  is  left  with  the  im- 
pression that  the  court  has  written  into  the  statute  a  word  which 
Congress  and  indeed  the  court  itself,  in  a  preyious  case,  had  expressly 
declined  to  include.  Now,  if  there  is  one  idea  which  is  popularly 
accepted  and  properly  so,  it  is  that  the  court  has  no  power  to  add  or 
take  away  a  word  ftom  a  plain  legislatlye  enactment  and  the  thought 
ire  mean  to  suggest  (and  we  do  it  with  a  full  sense  of  our  immodesty 
la  criticising  so  great  a  tribunal)  is  that  it  was  far  more  important 
that  this  popular  idea  should  not  haye  been  disturt>ed  than  it  was 
that  any  member  of  the  court  should  obtain  yindlcation  of  his  views 
by  an  expression  which  was  not  necessary  to  a  determination  of  the 
cause.  Clearly  enough,  the  court  did  not  intend  to  modify  the  law 
as  the  Congress  had  enacted  it.  Such  a  presumption  we  cannot,  of 
course,  indulge.  The  act  does  not  forbid  all  combinations,  nor  does 
it  pretend  to  reach  all  combinations  aSecting  interstate  trade.  It  is 
only  those  which  restrain  which  fall  within  the  inhibition.  A  com- 
bination may  affect,  divert  or  Interfere  with  trade  or  commerce  and 
plainly  it  is  not  for  that  alone  forbidden  by  the  act  If  it  eventually 
restrain,  in  a  material  degree,  of  course  ,trade  op  commerce,  it  is 
unreasonable  and  is  prohibited.  If  it  does  not  so  restrain,  it  is  rea- 
sonable and  is  not  prohibited. 
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If  our  recollection  eenres  correctly,  it  was  Garlyle  who  warned  of 
the  danger  in  writing  all  one  could  on  a  subject,  and  this  Is  an  ad- 
monition which  might  well  be  heeded  by  those  who  write  judicial 
decisions.  We  will  recall  the  fact  that  those  announcements  con- 
tained in  the  opinion  of  the  Supreme  Court  of  the  United  States  in  the 
Dred  Scott  case  which  threw  the  nation  into  such  terrible  turmoil 
were  unnecessary  and  were  only  made  because  the  chief  justice  had 
been  tempted  to  avail  himself  of  that  opportunity  to  express  his  in- 
divldual  political  views.  How  few  are  the  written  opinions  of  the 
American  courts  concerning  which  we  cannot  say  that  abridgement 
would  make  for  improvement  and  how  frequent  are  the  announcements 
unnecessarily  made  which  afterwards  rise  to  haunt  the  court  and 
confound  the  practitioner. 

We  are  confident  that  we  shall  give  no  offense  to  any  of  our  aud- 
itors, for  surely  it  will  not  be  suspected  that  any  of  the  judicial  officers 
who  have  honored  us  with  their  presence  here  possess  any  of  the 
failings  upon  which  we  comment.  But  we  feel  bound  to  suggest  that 
judicial  opinions  would  be  improved  if  the  framers  observed  a  stricter 
impersonality.  With  all  proper  timidity,  we  venture  the  assertion  that 
generally  speaking  no  one  has,  except  as  it  affects  the  issue  of  the  case 
at  hand,  the  slightest  Interest  in  the  personal  opinion  of  any  member 
of  the  court  and  we  had  much  rather  observe  that  a  case  has  been 
rightly  decided  than  we  would  to  give  ourselves  concern  over  the 
question  of  whether  or  not  there  has  been  absolute  uniformity  in  all 
the  statements  of  the  court  or  judge  who  writes  the  opinion.  The 
efforts  which  courts  will  employ  in  an  endeavor  to  escape  the  imputa- 
tion of  inconsistency  sometimes  approach  the  ludricrous,  and  reluc- 
tance to  admit  error  has  been  a  fault  common  to  judges,  a  fault  which 
has  always  tended  toward  confusion.  Inconsistencies  and  misstate- 
ments of  the  law  are  bound  to  occur  in  the  reported  decisions  of  any 
court  and  would  not  a  frank  admission  of  the  error  be  fairer  than  the 
labored  attempts  to  reconcile  and  distinguish  which  cloud  so  many 
pages  of  the  law  reports? 

History  forbids  that  we  may  avoid  the  conclusion  that  the  lawyer 
will  always  exercise  a  controlling  influence  over  political  action  and 
will  eventually  mold  the  form  of  any  government.  We  make  the  as- 
sertion with  the  assumption  of  no  arrogance  for  our  profession,  but 
we  venture  to  declare  that  otherwise  than  with  the  help  of  those  who 
are  learned  in  the  law,  no  constitutional  government  will  be  long 
sustained,  and  if  radicalism  shall  ever  accomplish  disintegration,  it 
will  be  the  lawyer's  task  to  plunge  into  the  chaos  and  rescue  the 
elements  of  constitutional  liberty. 

Nor  does  it  require  a  suggestion  that  the  prime  equipment  for  such 
a  task  must  be  the  possession  of  a  generous  and  unselfish  patriotism. 
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He  will,  however,  be  altogether  insufficient  for  the  task  if  patient 
study  has  not  gained  for  him  a  more  thorough  conception  of  tl&e  logic 
of  our  institutions  than  is  often  possessed.  Everywhere  we  hear  men 
speak  glibly  of  an  impending  transition.  Is  it  not  possible  tbat  we 
have  failed  to  comprehend  the  import  of  the  change  and  have  not 
bethought  ourselves  that  in  the  history  of  nations  a  departure  from 
Che  established  order  has  presaged  destruction  more  often  than  por- 
gression?  In  the  present  era  and  in  the  present  trend*  is  there  en- 
tirely lacking  evidence  of  that  mental  degeneration  to  which  a  certain 
modem  philosopher^  refers  when  he  says,  "There  is  a  sound  of  rend- 
ing in  every  tradition  and  it  is  as  though  the  morrow  would  not  link 
itself  with  today.  Things  as  they  are  totter  and  plunge.  Views  that 
have  hitherto  governed  minds  are  dead  or  driven  hence  like  diaen- 
throned  kings  and  for  their  inheritance  they  that  hold  the  titles  and 
they  that  would  usurp  are  locked  in  struggles.  *  •  *  False  prophets 
arise  and  dominion  is  divided  amongst  those  whose  rod .  Is  the 
heavier  because  their  time  is  short.  Men  look  with  longing;  for 
whatever  new  things  are  at  hand,  without  presage  whence  they  will 
come  or  what  they  will  be." 

It  is  not  to  be  allowed  that  men  would  view  the  impending  assault 
with  such  complacency  if  they  had  fair  comprehension  of  its  meaning. 
It  would  seem  that  the  very  primer  student  of  the  subject  would  com- 
prehend first  of  all  that  constitutions  are  functionless  except  as  they 
operate  to  preserve  the  minority  from  the  invasion  of  the  majority. 
Yet  it  is  undeniably  the  fact  that  the  present  proclamation  finds 
general  favor  that  the  popular  will  is  the  supreme  law  of  the  land. 

Tyranny  assumes  various  forms  and  in  the  history  of  mankind, 
has  appeared  in  many  guises.  There  was  once  tBe  rule  of  might 
whereby  he  of  the  strongest  arm  might  oppress  his  fellow  at  his  will. 
Once  there  was  the  belief  accepted  of  the  divine  right  of  kings  to  rule 
and  a  meek  submission  to  their  despotism.  Now  in  the  day  when  we 
had  believed  that  enlightenment  was  so  general  and  civilization  was 
so  far  advanced  that  the  natural  rights  of  man  might  be  preserved, 
tyranny  approaches  again  in  the  form  of  an  apotheosis  of  the  majority. 

We  know  that  we  shall  not  today  induce  popular  approval  by  the 
declaration  that  the  will  of  the  majority  is  not  controlling,  and  indeed 
in  the  present  day  nothing  more  is  wanting  to  cast  one  into  disrepute 
than  the  charge  that  he  would  thwart  that  will.  The  doctrine  that 
mere  power  of  numbers  is,  and  of  right  should  be,  supreme  is  never- 
theless the  falsest  shibboleth  of  all,  and  unless  men  come  to  realize 
its  essential  error,  we  ourselves  may  live  to  see  the  destruction  of 
natural  rights  and  the  end  of  constitutional  liberty.    Let  that  giddy 

*Maz  Nordau's  "Degeneration,"  page  6. 
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dogma  carry  on  to  where  it  must  Inevitably  lead  and  we  may  well 
adapt  to  ourselves  the  poet's  prayer, 

"Keep  it  ours,  O  God,  from  brute  control, 

O  statesmen,  guard  us,  guard  the  eye,  the  soul 

Of  Europe,  keep  our  noble  England  whole." 

If  I  maintain  a  right  and  two  others  or  ten  thousand  others  would 
deprive  me  of  it,  am  I  bound  to  yield?  Is  the  trespass  upon  me  the 
easier  to  bear  because  it  is  committed  by  the  many  rather  than  the 
few?  When  the  crass  doctrine  is  asserted  and  stupidly  accepted  that 
property  or  liberty  or  life  may  be  taken  by  plebiscitary  proceedings 
as  a  substitute  for  process  of  the  law  (and  that  is  the  naked  meaning 
of  the  recall  of  judicial  decision)  is  it  not  time  that  the  cry  should 
be  sounded  which  shall  gather  to  the  defense  of  the  republic  all  those 
who  revere  and  likewise  understand  what  constitutional  liberty  means, 
that  they  may  consecrate  themselves  to  the  task  of  demonstrating  that 
this  is  not  and  never  was,  in  the  true  analysis,  a  government  by  the 
people,  but  is  and  if  it  shall  survive  must  ever  be  a  government  under 
constituted  law. 

This  then  shall  be  the  lawyer's  sternest  task — ^to  prevent  a  miscon- 
ception of  our  institutions  and  its  consequent  dfsaster — to  touch,  as 
with  Ithuriel's  spear,  the  squat  toad  of  error  and  show  its  truthful 
form.  He  will  be  powerless  in  this  undertaking  who  does  not  arm 
himself  with  integrity  and  patriotism,  too,  for  when  we  cease  to  dem- 
onstrate those  qualities  we  quickly  lose  the  faith  of  those  to  whom  we 
must  appeal. 

We  shall  not  set  our  face  against  any  true  reform,  nor  shall  we 
permit  a  smug  conservatism  to  blind  us  to  the  fact  that  modified  con- 
ditions and  necessities  of  society  shall  require  from  time  to  time  an 
abandonment  of  outworn  rules.  Nor  shall  we  front  a  change  in  funda- 
mental law  when  the  matured  judgment  of  the  majority  shall  demand 
it;  but  as  we  have  the  light  to  understand  and  the  strength  to  combat, 
we  shall  contend  for  those  primary  principles,  lacking  which,  a  con- 
stitution is  but  a  rope  of  sand  and  order  has  resolved  Itself  to  chaos. 


SHOXTLD  THE  CONSTITUTIONALITY  OF  STATXTTES  BE 
DETERMINED  BEFORE  THE  LAW  GOES 

INTO  EFFECT? 


HON.  W.  W.  BliACK,  ESVBRETT,  WASH. 

This  paper  has  been  prepared  simply  for  the  purpose  of  directing 
the  attention  of  the  bar  to  some  evils  which  I  believe  attend  our 
present  procedure  In  the  matter  of  determining  the  constitutionality 
of  statutes  and  to  merely  suggest  a  remedy  without  attempting  either 
an  exhaustive  discussion  or  to  give  exact  details  as  to  the  remedy 
proposed.  Under  our  present  procedure  the  constitutionality  of  a  statute 
is  not  determined  until  the  question  is  presented  to  the  courts  during 
the  course  of  actual  litigation.  Very  frequently  this  occurs  many  years 
after  the  enactment  and  after  men  have  conducted  their  affairs  upon 
the  theory  and  with  the  belief  that  the  statute  is  the  law  of  the  land. 

By  way  of  illustration,  I  call  your  attention  to  a  diking  and  dam 
law  passed  some  years  ago  in  this  state  with  which  no  doubt  you  are 
all  familiar.  A  number  of  districts  were  formed  by  virtue  of  the  statute 
and  large  improvements  and  expenditures  were  made,  warrants  were 
issued  in  payment,  assessments  were  made  upon  the  land  in  the  districts 
to  pay  the  warrants,  some  property  owners  paid  and  others,  usually 
the  large  owners,  did  not,  and  when  proceedings  were  Instituted  to 
compel  those  in  arrears  to  make  paj^ment  it  resulted  in  the  supreme 
court  declaring  the  statute  unconstitutional. 

It  followed  that  the  warrants  were  void,  the  taxes  paid  could  not 
be  paid  back  to  those  who  were  trying  to  obey  the  law  by  paying  their 
assessments,  and  those  who  contested  were  freed  from  making  any 
payment  on  account  of  the  improvements,  thus  doing  great  injustice  to 
the  contractors  or  those  holding  warrants  and  to  law  abiding  citizens 
who  paid  their  assessments.  Many  thousands  of  dollars  were  lost  in 
this  instance. 

Every  lawyer  can  recall  many  instances  of  like  character  where 
much  greater  injustice  and  embarrassment  to  business  men  and  others 
have  been  brought  about  in  the  same  way  where  citizens  have  been 
endeavoring  to  obey  the  law. 

Our  present  system  makes  the  law  absolutely  uncertain  not  only 
to  the  layman  but  to  the  lawyer  and  Judge. 

If  it  were  possible  for  one  to  always  get  the  advice  of  the  most 
learned  lawyer  or  the  wisest  Judge  he  could  not  even  then  be  sure, 
as  cases  are  frequently  decided  by  a  divided  court  when  the  minority 
may  be  considered  the  wiser  by  both  the  laity  and  the  bar.  This  un- 
certainty of  the  law  has  caused  great  unrest  and  uneasiness  among 
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the  maaaee  and  in  my  opinion  is  one  of  the  causes  for  the  severe  crit- 
icism of  the  coorts  and  of  the  disrespect  for  law  in  recent  years. 

Frequently  laws  intended  to  benefit  the  people  and  curtail  the 
greed  of  great  and  powerful  corporations  after  many  years  of  litigsr 
tion  are  declared  unconstitutional  to  the  great  adyantage  of  the  cor- 
porations,  frequently  leading  many  to  belieye  that  such  decisions 
were  made  by  reason  of  the  powerful  influence  o  fthe  litigants. 
All  this  leads  to  great  disrespect  for  the  courts  and  the  law  and 
uneasiness  among  the  masses. 

Business  men  are  harassed  and  embarassed;  business  is  some  times 
interrupted  or  brought  to  a  standstill  from  the  uncertainty  as  to 
what  is  lawful.  Business  men  want  to  know  what  they  can  do  and 
what  they  cannot  do  under  the  law. 

Certainty  as  to  what  the  law  is  is  sometimes  as  important  as 
wise  laws.  While  this  uncertainty  usually  works  greater  injustice  to 
the  poor  and  the  weak  than  to  the  wealthy  who  can  afford  litigation,  it 
also  works  great  hardship  upon  those  engaged  in  large  business  affairs 
and  sometimes  halts  large  enterprises  beneficial  to  the  country  at 
large. 

Some  have  proposed  to  abolish  this  evil  by  not  permitting  the 
courts  to  declare  laws  enacted  by  the  legislature  to  be  invalid  as  is 
the  case  in  England  and  in  nearly  eyery  country  in  the  world. 
Others  like  Theodore  Rooeeyelt  belieye  that  this  eyil  can  be  cured 
by  recall  of  decisions  which  will  have  the  effect  of  allowing  the  people 
themselyes  to  settle  constitutional  questions. 

It  seems  to  me  that  either  of  these  methods  would  in  this  country 
haye  the  effect  of  annulling  the  constitution  and  would  destroy  con- 
stitutional goyemment,  as  we  understand  it  in  this  country.  The 
ordinary  legislator  would  pay  much  more  attention  to  whather  he 
wanted  the  alw  enacted  than  to  whether  or  not  it  were  constitntionaL 
If  the  constitutionality  of  a  statute  were  referred  to  the  people 
by  recall  of  decisions  the  yoter  would  be  more  likely  to  be  goyemed 
by  whether  he  approved  or  disapproved  the  law  than  be  governed  by 
whether  he  thought  the  law  were  constitutional  or  not  constitationaL 
In  either  case  the  safeguards  of  a  written  constitution  would  be 
destroyed. 

For  my  own  part  I  believe: 

1.  In  constitutional  government  That  is  a  government  in  which 
a  written  constitution  is  the  supreme  law  of  the  land. 

2.  That  the  court  is  the  proper  body  to  construe  and  interpret 
the  constitution  as  well  as  the  statutes  of  the  state. 

3.  I  favor  such  statutory  and,  if  necessary,  constitutional  amend- 
ments as  will  require  statutes  to  be  submitted  to  the  supreme  court 
upon  their  passage  and  which  statutes  shall  not  go  into  effect  until 
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such  court  decides  that  such  laws  are  constitutional  and  such  do- 
clsion  should  be  irrevocable  even  by  the  court.  When  a  statute  thus 
went  Into  effect  all  would  know  that  it  was  the  law. 

It  may  be  urged  that  if  this  course  were  pursued  that  the  courts 
might  overlook  some  technical  objections  to  the  law  that  might  under 
our  present  method  be  discovered.  This  is  to  my  mind  an  advantage 
rather  than  a  detriment  for  if  trained  Judges  learned  in  constitutional 
law  cannot  by  a  painstaking  examination  discover  that  the  law  is  in 
conflict  with  the  constitution  it  would  probably  not  be  a  law  which 
the  makers  of  the  constitution  intended  to  prohibit  This  could  be 
guarded  against,  if  thought  necessary,  by  allowing  all  persons  inter- 
ested to  be  heard  summarily. 

It  may  be  urged  that  this  method  would  take  too  much  of  the  time 
of  the  court  but,  as  in  the  end  the  court  has  to  decide  these  questions 
in  the  course  of  litigation  now,  it  would  take  probably  less  time 
then  the  present  system;  but  if  it  took  more  time  the  probable  loss  of 
time  to  the  court  could  not  be  considered  in  comparison  to  the  gain 
to  the  people  in  being  sure  as  to  what  laws  governed  them. 

Certainty  as  to  the  law  is  necessary  in  a  stable  and  well  ordered 
government  and  the  method  proposed  would  tend  to  certainty. 

I  know  that  the  method  proposed  has  been  adopted  in  part  in 
some  states.  The  chief  difference,  as  I  have  been  informed,  is  that 
the  decision  of  the  supreme  court  is  not  flnal;  the  supreme  court  in 
some  instances  having  reversed  the  decisions  flrst  rendered.  Of  course 
this  still  leaves  the  law  uncertain.  In  my  opinion  the  decision  of 
the  supreme  court  that  the  law  is  constitutional  should  be  irrevocable 
and  the  court  should  have  no  power  to  reverse  such  previous  decision 
as  certainty  is  the  aim  of  the  method  proposed. 


THE  INITIATIVE  AMD  BEFERENDTJH. 


HOM.  W.  C.  BRISTOL,  PORTLAND,  ORB. 

Masnifying  the  importance  of  politics  at  the  ezpense  of  matlen 
more  immediately  essential  to  the  country's  welfare,  is  the  striking 
present  error  of  our  national  life. 

Presently  other  nations  of  the  world  are  and  have  been  internally 
disturbed  with  strife  bearing  upon  social  economic  relations;  and, 
viewing  the  secret  machinations  of  our  own  people  lately  apprising 
us,  it  is  evident  that  the  caldron  of  discontent  is  in  a  state  of  ebullition. 
The  causes  assigned  for  some  of  these  things — ^high  cost  of  living, 
financial  tension,  abandonment  of  fundamental  political  ideas,  the 
institution  of  new  and  untried  schemes  of  government,  new  dogmas 
and  theories  calculated  to  bring  relief,  failing  in  usefulness  because 
of  the  disorders  in  the  public  mind  fostering  political  uncertainty^ 
clashes  between  capital  and  labor,  coupled  with  opposition  and  dis^ 
satisfaction  with  the  whole  social  order  of  things, — are  at  least  pre^ 
valent  and  clear  enough  to  convince  any  thinking  man  that  there 
are  preblems  of  serious  import  confronting  the  American  people  that 
demand  a  readjustment  to  national  institutions  and  relations  which 
heretofore  we  have  been  accustomed  to  rely  Upon  through  many 
years  of  severe  national  experience. 

But  approaching  these  affairs  with  new  and  untried  dogmas  and 
theories  is  very  far  from  finding  effective  relief. 

Those  who  have  seen  no  corresponding  rise  in  earnings  to  com^ 
pensate  for  the  increased  cost  of  existing  imagine  they  have  grievances 
against  business.  In  fact,  the  belief  is  that  the  large  combinations 
of  capital  and  resulting  monopolies  oppress  them.  In  this  an  excuse 
is  seen  for  political  agitation.  But  this  forgetfulness  of  the  American 
people  disorders  the  public  mind  to  such  an  extent  that  they  fail  to 
see  that  this  political  agitation,  extending  now  over  a  lifetime,  has 
done  absolutely  nothing  to  lighten  the  burdens  which  they  think 
they  bear.  And  it  is  a  fact  that  can  be  demonstrated  to  the  satis- 
faction of  any  reasonable  man  that  the  collusion  of  politicians  with 
certain  kinds  of  business  has  tended  to  increase  the  burden  which 
the  small  wage-earner  has  been  compelled  to  carry. 

The  remedy  for  such  a  condition  certainly  does  not  lie  in  quack 
nostrums  and  untried  expedients.  The  obstacles  to  active  and  pros- 
perous employment  and  the  relief  from  the  waste  of  time  must  be 
considered.  Political  agitation,  therefore,  without  beneficial  results 
or  a  well  reasoned  or  seasoned  end,  is  unquestionably  one  of  the  main 
obstacles.  Ask  yourself  whether  the  politicians  of  the  country  can 
have  the  same  grievance  against  its  commerce  that  is  commensurate 
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with  that  that  all  commerce  is  Justified  In  having  against  politics. 

Upon  this  situation  la  forced  the  belief  that  the  remedy  for  every 
consequence  of  disobedience  of  natural  or  moral  law  lies  in  some  new 
rule  or  regulation  said  to  express  "the  will  of  the  people."  For  nine- 
tenths  of  the  errors  of  ignorance  and  defective  experience  American 
people  seem  bent  to  assert  their  whims  by  enacting  twenty-tenths 
into  so-called  law.  The  designed  remedy,  viz.,  to  regulate  human 
conduct,  grasps  the  mind  but  the  cause  of  the  disease  remains  un- 
touched. 

Thus  we  have  the  reasons  that  brought  fbrth  that  benign  process 
of  govern  ment  called  the  primary,  the  initiative  and  referendum  and 
the  recall. 

Instantly  amongst  us  these  are  causes  requiring  consideration 
and  we  take  pause.    What  of  the  subject? 

We  as  a  nation  have  become  notorious  proerastinatora.  For  in- 
stance, we  agitate  the  country  and  waste  our  time  conducting  a  pri- 
mary for  the  selection  of  persons  who  shall  hold  office.  We  then 
place  Independent  candidates  in  the  field,  and  we  then  subject  both 
of  these  situations  for  choice  to  the  whole  country  and  a  further 
confirming  election.  Finally,  if  the  Congress  or  the  State  liSgislature, 
as  the  case  may  be,  does  not  have  to  correct,  or  Itself  exercise  its 
prerogatives  as  to,  the  right  of  the  candidate  to  hold  office,  the  suc- 
cessful one  is  finally  inducted.  To  follow  the  instance,  we  will  take 
a  president.  For  the  first  year  we  subject  him  to  the  study  and 
acquaintance  of  his  office;  for  the  second  year  we  require  him  to 
make  use  of  that  knowledge  and  gain  the  experlience  of  an  administra- 
tive whip  with  the  Congress  of  the  United  States  and  if  he  ever 
reaches  any  efficiency  at  all  at  the  end  of  the  second  year,  we  interrupt 
it  by  the  laying  of  the  groundwork  for  a  campaign  in  the  third 
year,  which  must  culminate  the  fourth  year  in  a  sky-rocket  and 
comet-like  tour  of  the  country  In  a  whirlwind  campaign  for  popular 
approval  of  the  few  months  of  actual  administration.  This  inordinate, 
exhaustive  and  unnecessary  waste  of  time  cannot  be  justified  upon 
any  plea  that  it  is  for  the  public  interest  or  welfare. 

All  of  the  subjects  which  ordinarily  are  encompassed  within  a 
political  campaign  have  at  this  time  been  thoroughly  seasoned,  dis- 
cussed and  threshed  out  under  the  very  much  deprecated  convention 
system. 

If  the  American  people  cannot  or  will  not  learn  by  their  many 
experiments  and  mistakes,  we  as  a  nation  are  certainly  in  a  bad  way. 
Our  late  conventions  at  Chicago  and  Baltimore  should  teach  us  some- 
thing and  by  them  we  ought  to  learn.  When  to  the  experience  of 
these  conventions,  however,  is  added  the  months  of  unrest  and  dis- 
quietude coupled  with  the  strife  and  struggle  of  primary  nomination. 
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the  substantial  interest  of  tne  country  has  good  right  to  protest 
Each  recurrent  two  years,  and  certainly  every  four,  we '  are  thrown 
more  or  less  into  a  yortex  of  political  calamity,  where  millions  of 
capital  and  vast  quantities  of  work  lie  idle  and  unproductive,  awaiting 
some  ephemeral  result  that  is  expected  to  come  from  an  uncertain 
political  influence  to  quiet  the  mind,  produce  confidence  and  again 
set  things  in  motion.    The  Amierican  people  are  altogether  forgetful. 

;More  profitable  employment  of  time  can  certainly  be  had  with  the 
Incubus  of  politics  removed.  A  postulate,  indeed  an  axiom,  of  public 
conduct  should  be  that  the  business  of  the  country  be  preserved  free 
and  independent  of  the  result  of  elections  at  any  time. 

It  may  be  set  down  as  true  that  if  we  are  to  have,  as  an  instance^ 
presidential  primaries,  we  do  not  need  nominating  conventions.  On 
the  other  hand,  if  the  old  convention  system  maintains  the  best  form 
of  government  4n  selecting  the  best  man,  it  may  be  set  down  as  like^ 
wise  true  that  the  presidential  primary  has  proved  itself  an  admitted 
failure.  As  a  matter  of  fact,  the  illustration  is  before  us  this  year 
that  it  binds  no  one;  that  at  least  prominent  individuals,  created  by 
our  fetich  worship  heroes  of  the  world,  do  not  consider  themselves 
bound  by  it,  and  no  one  can  examine  the  fluctuation  of  public  opinion 
without  realising  that  the  power  of  the  party  boss  is  as  great  as  it 
.ever  was,  and  that  in  the  times  which  precede  the  election  his 
influence  is  not  removed  by  either  the  initiative  or  referendum  or  the 
so-called  expression  of  the  popular  will  in  the  primary  nomination. 
.You  still  have  to  deal  with  that  silent  voter  who  is  unheard  at  the 
primaries  and  who  ultimately  decides  the  issue.  This  same  voter, 
however,  cannot  be  expectod  to  qualify  as  an  expert  statesman,  nor 
In  the  average  sense  be  able  to  digest  the  political  expediency  of  the 
various  nostrums  which  are  put  out  year  by  year  under  our  systems 
as  we  now  have  them  for  the  relief  of  conditions.  The  original  in- 
tention  of  direct  legislation  was  to  accomplish  a  checking  and  govern- 
ing influence  over  inordinant  and  undigested  legislative  measures  dUing 
the  statute  hooka  without  any  effective  purpose.  But  have  we  made  it 
play  that  part,  and  does  it  play  that  part? 

.,  At  the  present  time  there  is  no  limitation  to  the  number  cl  meas^ 
ures  that  can  be  submitted  to  an  electorate  by  the  initative  and  refer- 
endum process  in  any  given  election.  There  is  no  measure  or  m  )thod 
by  which  experimenters,  faddists  and  busybodies  are  prevented  from 
usurping  all  of  the  places  on  the  ballot  and  giving  voice  to  all  of 
their  nostrums.  In  other  words,  the  initiative  and  referendum,  coup* 
led  with  the  primaries,  originally  designed  to  take  care  of  the  active 
public  interests  and  have  the  backing  of  the  substantial  men  of  the 
country,  have  demonstrated  that  there  is  no  active  public  interest  nor 
this  backing.    All  the  faddist  has  to  do  is  to  obtain  the  necessary 
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money  at  his  command  and  employ  petition  Bhovera  to  work  amontr 
the  Ignorant,  careless  and  indifferent  citiaena  to  force  oonaiderationa 
of  his  measure.  For  instance,  in  Oregon  it  is  a  notorious  fact  that 
we  have  a  company  of  delvers  in  this  system  who  are  backed  by  an 
eastern  concern  that  pours  money  into  the  State  in  order  to  enable 
these  people  to  foist  upon  our  citisenship  eyery  character  of  brain 
antics  that  a  crasy  mind  can  conceive  and  put  these  things  in  the  form 
of  measures  to  become  law.  The  original  idea  of  corrective  influence 
of  the  expression  of  the  will  of  the  people  has  degenerated  into  the 
origination  of  all  kinds  of  mental  pelf  to  take  the  form  of  measures 
merely  for  experiment  and  to  try  out  the  effect  upon  the  public  do& 
There  is  no  chance  for  the  man  who  would  vote  intelligently  to  learn, 
for  instance,  on  which  one  of  the  8  measures  to  apply  his  intellect 
that  this  year  are  before  the  Oregon  people  on  the  subject  of  taxes,  to 
say  nothing  of  the  responsibility  of  passing  upon  28  other  measures 
equally  involved,  besides  in  special  counties  9  tax  laws  or  amendments 
to  digest  in  addition  to  those  mentioned.  There  is  enough  in  the  tax- 
ation measures  alone  to  engage  the  capacity  of  a  learned  and  exper- 
ienced economist  in  public  affairs  until  well  after  the  election  in  Nov- 
ember. It  may  interest  you  to  have  a  statement  in  brief  of  some  of 
the  measures  and  the  character  of  them  that  will  be  on  the  ballot: 

An  amendment  repealing  the  amendment  which  now  gives  the 
people  sole  power  to  regulate  taxation  and  exemptions,  and  permits 
county  tax  rule. 

An  amendment  permitting  state  and  county  to  levy  and  collect 
taxes  on  different  classes  of  property,  to  aooomplish,  if  you  please,  two 
distinct  methods  consisting  of  state  and  local  taxation. 

An  amendment  requiring  that  all  taxes  shall  be  uniform  on  the 
same  classes  of  property. 

An  amendment  providing  for  the  taxation  of  incomes. 

An  amendment  exempting  from  taxation  all  household  furniture, 
clothing  and  other  non-productive  personal  property. 

An  amendment  establishing  single  tax,  to  be  accompanied  by  a 
graduated  tax  on  land  holdings,  franchises  and  that  class  of  property. 

With  these  are  some  bills,  as  follows: 

A  bill  exempting  from  taxation  mortgage  notes,  credits  and  bills 
of  exchange. 

A  bill  revising  the  inheritance  tax  laws. 

A  bill  in  Multnomah  county  and  two  other  counties  of  the  state 
establishing  single  tax. 

A  most  casual  examination  of  the  39  measures  in  all,  of  which  the 
foregoing  are  instances,  demonstrates  that  the  approval  of  some  in 
themselves  would  defeat  others.  The  repeal  of  the  county  option  tax 
would  necessarily  defeat  single  tax  in  the  three  counties  where  it  comes 
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up.  On  the  other  hand,  approyal  of  a  state-wide  single  tax  would  put 
the  single  tax  into  effect  in  all  counties*  no  matter  how  the  voters  in 
the  three  counties  decided  the  question. 

It  may  hecome  possible  that  all  of  the  8  or  9  state-wide  measures 
may  carry,  in  which  event  the  ones  receiving  the  highest  affirmative 
vote  will  prevail,  and  this  result  immediately  brings  about  a  chaotic 
condition  that  could  only  be  unravelled  with  respect  to  taxation  by 
long  litigation  carried  to  the  supreme  court,  thus  impairing  the  public 
revenues. 

These  conditions  in  Oregon  are  fostered  by  the  Fels  Fund  Com- 
mission, which  is  pledged  to  establish  single  tax  in  some  communities 
within  a  definite  period  of  time,  and  if  any  of  these  measures  should 
succeed,  they  will  certainly  be  followed  by  other  measures  designed 
more  or  less  to  confiscate  to  the  state  by  a  process  of  high  taxation 
all  privately  owned  lands  in  the  community. 

If  approval  of  these  measures  is  brought  about,  our  state  will  be 
put  back  where  it  was  before  the  last  election  in  the  matter  of  taxa- 
tion laws  and  constitutional  provisions;  and  defeat  of  all  of  the  meas- 
ures suggested  will  deprive  the  legislature  of  authority  to  regulate 
taxation  at  all. 

In  Oregon  approximately  5,000  voters  can  put  a  measure  directly 
before  the  people,  and  these  signatures  may  all  be  obtained  in  one 
county  or  in  the  congested  districts  of  the  City  of  Portland  alone. 
But  under  the  system  with  respect  to  nomination  for  office,  a  man  on 
a  state  ticket  is  required  to  obtain  signatures  in  at  least  10  precincts 
of  seven  counties  before  his  nomination  can  be  considered. 

In  the  State  of  Ohio,  to  be  voted  upon  September  3rd  next,  there 
are  41  new  constitutional  amendments,  each  and  every  one  of  which 
has  been  formulated  by  a  small  and  active  organized  minority.  Among 
the  character ictic  features  of  these  amendments  are  the  following: 

(a)  There  is  to  be  no  limit  on  the  amount  recoverable  in  the  case 
of  a  death  of  an  employee. 

(b)  To  initiate  or  refer  shall  only  require  three  per  cent  of  the 
voters. 

(c)  The  establishment  of  a  minum  wage  for  labor. 

(d)  Depriving  the  courts  of  the  exercise  of  any  right  to  enjoin 
or  restrain  any  acts  in  labor  disputes. 

(e)  Increasing  the  liabilities  of  state  banks  some  hundred  per 
cent. 

(f)  Municipal  and  state  bonds  to  be  taxed. 

Within  these  few  features  it  is  readily  seen  that  if  the  amendments 
are  carried,  as  they  usually  are  if  a  voter  acts  upon  something  he  does 
not  understand,  all  bonds  in  the  State  of  Ohio  will  suffer  serious  de- 
cline, liquid  capital  will  be  obstructed,  new  obligations  will  have  to 
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pay  a  higher  rate  of  interest,  and  in  the  tece  of  these  conditions  the 
burden  of  the  small  consumer  will  necessarily  increase.  So  far  as 
investments  are  concerned,  capital  will  naturally  seek  places  where 
the  administration  of  such  laws  cannot  get  at  it. 

Ash  yourselves,  therefore,  whether  it  is  aiiy  wonder  that  hankers 
and  lawyers  are  advising  the  sale  of  securities  which  are  found  subject 
to  these  revolutionary  afid  confiscatory  measures?  Ask  yourselves 
whether  the  oost  is  reckoned  by  the  people  of  the  State  of  Ohio  In  the 
introduction  of  any  such  measures  under  the  plea  of  government  in 
any  sense? 

This  is  enough  to  Illustrate  that  the  immediate  effect  of  the  primary, 
coupled  with  the  initiative  and  referendum,  increases  the  political 
agitation  and  uncertainty  referred  to,  leaves  the  voter  always  In  doubt, 
leaves  the  community  in  a  state  6f  business  unrest,  fails  in  its  cor- 
rective influence  upon  any  legislative  enactment  because  depriving 
the  legislature  of  that  office,  and  falls  of  the  original  object  and  pur- 
jpose  which  alone  was  corrective  and  designed  to  be  beneficial  to  the 
public  interest. 

Mark  you,  that  there  is  no  limitation  or  qualification  upon  the 
character  of  the  measure  at  any  time  that  may  be  submitted.  Grant- 
ing you  that  the  original  purpose  was  to  be  beneficially  corrective  so 
far  as  the  initiative  and  referendum  were  concerned,  and  that  the  pri- 
mary was  to  avoid  the  convention  sinitem  and  party  boss  rule,  the 
result  is  and  has  been  and  will  continue  to  be  to  build  up  the  most 
colossal  method  of  machination  and  ring  direction  that  any  country 
has  ever  suffered  under.  The  original  design  of  the  method  that 
pleasures  of  great  public  Interest  should  come  before  the  people  may 
^n  a  strict  sense  not  be  open  to  question,  but  when  every  gamut  of 
public  regulation  is  run,  all  of  the  measures  which  ordinarily  should 
go  to  the  legislature  are  found  to  take  shape  in  submission  to  a 
vote  of  the  people,  even  upon  strictly  local  affairs.  As  a  sound 
illustrative  instance  of  the  working  out  of  the  primary  situation 
upon  Oregon  politics,  we  have  the  anomaly  this  year  of  a  man  nom- 
inated for  senator  by  the  vote  of  the  people  on  a  Republican  ticket, 
that  same  man  selected  as  a  delegate  under  the  old  convention  system, 
i|nd  that  same  man  now  one  of  the  delegates  at  large  to  the  Bull  Mooee 
convention  to  be  held  in  Chicago  in  August. 

When  you  can  reach  a  Republican  state  with  approximately  150,000 
voters,  of  which  a  clear  number  of  at  least  70,000  in  excess  of  all 
others  are  Republicans,  and  yet  elect  Democratic  governors.  Dem- 
ocratic senators,  and  keep  that  state  represented  ih  confess  on  the 
Democratic  aide,  and  to  accomplish  that  permit  a  continuous  admix- 
ture of  candidates  so  as  to  obviate  the  expression  of  the  majority 
rule,  the  advocates  of  the  system  may  certainly  congratulate  them- 
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eelyes   upon   haying   accomplished   a   complete   orertuming  of  well* 
recognized  institutiona  upon  which  this  <  government  was  originally  ' 
founded. 

A  short  while  ago,  the  people  in  the  western  part  of  the  state  and 
upon  the  lower  Columbia  River  were  incensed  at  the  people  in  the 
eastern  part  of  the  state  and  upon,  the  upper  Columbia  River,  re- 
spectively engaged  in  the  occupation  of  fisheries,  with  the  result  that 
both  sides  initiated  a  bill  to  prevent  fishing  within  certain  particular* 
seasons,  and  the  anomaly  of  the  system  is  well  illustrated  by  the  result 
that  both  bills  passed  and  it  became  illegal  to  fish  in  either  locality 
as  the  result  of  the  expression  of  the  popular  vote,  thus  accomplish- 
ing, if  the  law  was  enforced,  a  cessation  of  the  industry  in  the  entire 
state  within  the  time  specified. 

Within  the  same  period^  in  the  southern  part  of  our  state,  a  large 
number  of  persons  having  a  grievance  against  a  business  of  large 
proportion  and  capital,  well  organized  and  Industrially  operated,  at 
the  mouth  of  the  Rogue  River,  which  is  not  navigable  except  for  a 
small  distance,  initiated  a  bill  to  prevent  the  taking  of  fish  in  Rogue 
River  except  with  hook  and  line.  The  investments  in  the  busineset 
at  the  mouth  of  the  river  had  brought  about  the  formation  of  a  thrifty 
community,  had  led  to  the  expenditure  and  promotion  of  a  business 
involving  about  $750,000  in  capital^  and  gave  employment  to  some 
1,800  people.  The  fishing  with  hook  and  line  had  never  been  in- 
terfered with  in  the  locality  where  the  bill  was  Initiated.  Rogue 
River  above  the  location  known  as  Hell  Gate  had  always  been  and 
been  kept  a  good  fishing  stream,  and  the  operation  of  traps  and  gill 
nets  at  the  mouth  of  the  river  bad  never  intercepted  the  class  of  fish 
which  had  been  caught  with  hook  and  line.  Ii\irthermore,  if  it  had, 
a  Just  regulation  would  have  been  to  have  created  a  season  and  a 
method  of  operation  which  would  have  allowed  certain  classes  of  fish 
to  proceed  up  the  river.  Be  that  as  it  may,  the  condition  was  as  stated, 
and  the  people  of  the  State  of  Oregon  voted  to  annihilate  the  business 
of  Mr.  Hume,  and  did  so.  The  cannery  was  closed,  the  property 
was  sold,  and  the  community  has  ceased  to  exist  as  a  thrifty  settle- 
ment, and  the  property  has  passed  in  one  large  tract  into  the  hands 
of  a  single  holder  who  is  now  using  it  as  a  stock  ranch. 

These  instances  are  sufiicient  to  show  you  the  practical  operations 
of  the  system;  there  are  numerous  others. 

A  recent  comment  in  the  public  press  is  enlightening  upon  these 
features: 

'The  supreme  court  has  decided  that  the  referendum — rotten  with 
admitted  fraud — against  the  university  appropriation  shall  go  on  ffae 
ballot.  Originally,  Judge  Galloway,  of  Marion  county,  declared  the  peti- 
tion for  the  referendum  invalid  because  it  suppurated  a  flood  of  forged 
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nftmes.  The  enemies  of  the  university  who  had  paid  to  have  forged 
names  put  on  the  petition,  took  the  case  to  the  supreme  court,  where  Mr. 
Friendly,  of  Eugene,  produced  the  eyidence  showing  that  thousands  of 
fraudulent  names  had  been  attached  to  the  petition.  The  supreme  court 
decided  that  a  citiaen  had  no  right  to  bring  the  suit  to  set  aside  this 
fraudulent  petition,  and  the  case  was  returned  to  Judge  Galloway, 
who  again  decided  the  petition  invalid.  When  the  petition  which 
bore  on  its  face  the  indisputable  evidence  of  Its  own  fraud  again 
went  before  the  supreme  court  that  great,  enlightened  and  wise  body 
declared  it  valid,  and  ruled  that  the  referendum  must  go  on  the  ballot. 

"Those  who  contested  the  validity  of  the  petition  showed  that  it 
contained  thousands  of  forged  names;  the  circulators  of  the  petition 
were  not  required  to  show  that  the  remaining  names  were  genuine, 
although  the  burden  of  proof  was  on  them. 

"This  decision  of  the  observing  and  sapient  supreme  court  makes 
the  initiative  and  referendum  laws  even  more  dangerous  to  the  state 
than  they  were  before.  It  makes  it  possible  for  five  epr  cent  of  the 
most  ignorant  and  vicious  citisens  to  overthrow  our  state  institutions 
and  destroy  the  state  government.  It  places  the  burden  of  showing 
fraud  in  petitions  on  the  tax  payer,  and  aligns  with  the  forgers  and 
destructionists  the  highest  court  in  the  state.  It  puts  a  premium 
on  fraud;  makes  forgery  pay  splendid  dividends  to  the  criminal; 
induces  poor  honesty  to  doff  its  respectability  and  become  rich  and 
powerful  through  crime;  and  assures  the  political  crook,  grafter,  and 
hold-up  man  that  if  he  have  a  sufficient  following  of  crooks,  grafters 
and  hold-up  men  to  make  a  showing  at  election  time  he  may  go  as 
far  as  he  likes." 

We  now  have  arrived  at  the  much  more  serious  conclusions  to  be 
drawn  from  our  discussion.  What  of  the  individual?  What  of  the 
effect  of  this  irresponsible  system  upon  citlsenship? 

In  this  much  lauded  perfection  of  "postcard  politics"  have  we  not 
attained  expression  of  the  popular  will  at  the  cost  of  character  and 
responsibility? 

With  all  our  development  of  political  economy  what  have  we  done 
for  the  finally  indispensable  human  mind? 

Let  us  examine  by  analogy.  The  varying  skill  of  human  hands 
has  produced  results  which  even  the  most  accurate  precision  of  mach- 
inery could  not  have  reached.  .No  violin  of  the  present  day  can 
produce  the  tones  of  those  made,  say  200  years  ago.  The  modem 
paper-maker  cannot  duplicate  the  art  and  quality  of  the  fifteenth 
century.  The  silks,  satins  and  brocades  of  ages  long  past  possessed 
texture  and  quality  which  money  cannot  buy  today.  It  is  true  we 
have  new  processes,  new  methods,  and  that  machinery  does  it  all. 
But  what  of  priceless  individuality? 
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It  is  an  axiom  of  private  conduct  that  he  who  would  command 
must  first  learn  to  obey,  and  such  is  the  nature  of  our  national  con- 
stitution that  some  are  ordained  of  necessity  to  rule  and  teach,  while 
others  from  the  same  necessity  are  required  to  submit  and  to  obey. 
The  basis  of  our  entire  national  conduct  at  the  present  time,  the 
foundation  of  all  our  restivity  of  public  opinion,  when  strictly  analyzed, 
sets  down  to  the  one  conclusion  that  the  American  people  as  a  class 
desire  to  obtain  some  system  whereby  they  may  continually  disobey 
and  avoid  being  ruled  or  taught. 

That  thing  which  does  more  to  bring  this  about  than  any  other 
cause  is  the  canker  of  paternalism.  What  is  everybody's  business 
is  nobody's  business.  An  uncontrolled  mob  produces  its  Robespierre. 
A  society  in  which  all  are  leaders  produces  no  government  and  leads 
to  internecine  strife.  These,  my  friends,  are  the  undeniable  results 
of  history.  It  is  true  that  the  limitations  are  that  there  must  be  a 
prosperous  common  people;  but  that  common  people  is  the  more  pros- 
perous which  under  its  consent  has  the  less  law  and  the  less  govern- 
ment and  the  more  certainty  in  the  manner  that  it  is  ruled  and 
taught  Our  national  public  mind,  like  that  of  Rome  as  recorded  by 
Gibbon,  is  fettered  by  selfish  interest,  greed  and  tyranny,  so  that  il 
no  longer  thinks  clearly  on  matters  for  the  benefit  of  the  whole 
nation.  Time  is  too  short  to  discuss  even  the  main  causes  that  have 
brought  this  about,  but  any  student  of  affairs  in  examining  recent 
events  is  led  to  the  irrevocable  conclusion  that  the  introduction  of 
the  system  designated  as  the  primary,  initiative  and  referendum 
system  has  destroyed  individual  accountability,  has  induced  individual 
irresponsibility,  has  incited  the  mob,  and  is  well  calculated  to  destroy 
the  institutions  upon  which  this  government  was  first  founded. 

No  nation  on  earth  ever  existed  in  a  state  of  peace  and  prosperity 
that  permitted  itself  to  be  torn  by  the  political  agitations,  the  strife 
and  turmoil  under  which  this  country  is  fast  passing  to  decay.  We  pride 
ourselves  upon  requiring  candidates  for  citizenship  to  know  our 
constitution  and  to  be  familiar  with  our  state  and  national  govern- 
ments, and  if  he  satisfies  the  inquiries  of  some  blue-stocking  officer 
from  Washington  he  is  passed  to  that  high  honor  of  American  citizen- 
ship, which  is  immediately  degraded  into  the  dust  of  irresponsible 
mob  rule  that  disregards  constitutional  law,  sets  at  naught  the  sov- 
ereignty of  a  state  legislature,  and  recalls  a  judiciary  which  has  built 
our  law  for  the  last  two  hundred  years. 

If  these  are  the  things  you  want  in  the  empire  of  your  great 
state,  then  you  are  warned  that  it  will  be  a  sorry  day  for  the  sov- 
ereignty of  that  part  of  the  nation  which  has  taken  for  its  name  that 
of  the  father  of  our  country. 
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THE  RECALL  OF  JUDGES. 


HON.  FRBDBRICK  V.  BROWN,  SIDATTIiB. 

The  committee  having  to  do  with  the  arrangement  of  the  pro- 
gram for  this  meeting  appointed  me  to  begin  a  discussion  of  the 
subject  of  the  Judicial  recall.  If  I  had  the  ability  to  do  so,  I 
would  not  attempt  to  advance  any  suggestions  concerning  that  sub- 
ject in  so  convincing  a  manner  as  Mr.  Bristol  has  treated  his  sub- 
Jest,  because  I  find  that  he  has  discouraged  all  discussion  by  fore- 
closing every  argument  upon  the  subject.  I  shall  try,  however,  to  best 
entertain  the  meeting  and  accomplish  the  purpose  for  which  we  are 
assembled  in  the  stated  meeting  of  the  Association,  by  inviting  a 
discussion  among  the  members  of  this  most  interesting  subject 

The  recall  of  Judges  and  of  Judicial  decisions  is  not,  like  the  sub- 
ject of  the  initiative  and  referendum  which  has  been  discussed  here, 
a  live  subject  with  the  people  of  Washington  at  this  time.  We  do 
not  contemplate  amending  the  fundamental  law  of  the  state  during 
the  present  year  with  respect  to  the  subject  of  Judicial  recall  as  we 
do  with  respect  to  those  other  subjects.  However,  I  believe  that  there 
are  principles  involved  in  the  subject  of  Judicial  recall  which  are 
as  much  live  subjects  to  the  mind  of  the  American  citizen  as  are  the 
subjects  Mr.  Bristol  has  so  illuminatingly  discussed  before  us  this 
evening.  I  hold  no  brief  for  any  theory  or  postulate  concerning  the 
subject  of  Judicial  recall.  I  appear  to  speak  imder  no  retainer  for 
any  interest  concerning  that  subject.  I  have  no  personal  interest  in 
the  subject  of  the  Judicial  recall  except  the  Interest  of  the  American 
citizen  in  the  success  of  government  in  the  United  States,  according 
to  the  will  of  the  people,  subject,  if  possible,  to  the  rules  and  fun- 
damental laws  established  by  our  forefathers,  but,  in  any  event, 
whether  subject  to  the  constitution  established  by  them  or  otherwise 
— in  any  event  subject  to  the  immutable  laws  of  Justice  and  fair 
play.  And  it  is  because  I  think  there  are  involved,  in  the  propositions 
concerned  Judicial  recall,  principles  affecting  those  subjects  that  I 
have  anything  at  all  to  say  upon  this  subject.  Considered  purely  as  a 
method  of  selecting  a  certain  class  of  public  officers  to  engage  in 
public  employment  and  of  dismissing  those  public  officers  from 
public  employment,  the  subject  has  no  interest  to  me  at  all.  To  put 
it  in  another  way,  I  am  content  that  Judicial  officers  shall  be  selected 
to  enter  the  public  service  and  shall  be  dismissed  from  the  public 
service  Just  exactly  as  all  other  officers  of  the  public  are  engaged 
and  dismissed,  and  I  believe  it  does  not  make  one  iota  of  difference 
how  they  are  selected  so  long  as  they  are  selected  pursuant  to  some 
system  which  gives  the  voters  an  opportunity  to  ascertain  their  quali- 
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fications,  select  them  with  deliberation  and  dismiss  them  only  when 
they  have  proven  not  worthy  of  the  trust  that  has  been  Imposed 
upon  them. 

But  there  are  certain  suggestions  relative  to  the  subject  of  judicial 
recall  that  have  been  made  that  afford  thought  for  serious  reflection 
by  the  patriotic  American  citizen.  I  believe  that  the  theories  that 
are  advanced  concerning  judicial  recall  to  some  extent  prove  that  the 
American  people,  or  a  section  of  them,  have  lost  the  genius  for  self- 
government  which  is  inherent  in  the  Anglo-Saxon,  and  I  believe  that 
many  of  the  propositions  that  have  been  suggested  in  connection  with 
this  subject  are  due  to  the  fact.  The  common  law  and  the  Ehiglish 
system  of  administering  justice  are  peculiar  to  the  Anglo-Saxon 
people.  They  have  grown  out  of  their  bent  of  mind  and  of  their  tem- 
perament. They  have  never  grown  out  of  any  other  civilzation.  Dur- 
ing the  past  one  hundred  and  fifty  years,  starting  with  those  institu- 
tions established  largely  by  that  sort  of  population,  we  have  invited 
and  received  a  very  large  influx  of  population  from  other  countries, 
and  it  has  been  recognized  by  political  economists,  American  as  well 
as  foreign,  that  one  of  the  great  problems  of  the  American  people  was 
the  proper  assimilation  of  that  immigration.  I  thing  I  can  detect,  in 
the  theories  that  are  advanced  with  reference  to  this  subject,  indica- 
tions that  we  have  failed,  in  some  respect,  to  properly  assimilate  that 
population  and  that  the  suggestions  that  come  now,  with  reference 
to  the  treatment  of  the  judiciary  and  of  judicial  decisions,  are  an  evi- 
dence of  the  fact  that  a  large  proportion  of  our  people  fail  to  com- 
prehend the  ancient  ideas  of  the  Anglo-Saxon  people  concerning  the 
subject  of  self  government,  judicial  procedure  and  due  process  of  law. 
In  witness  of  that  fact  I  call  to  mind  that  one  of  the  most  prominent 
criticisms  of  judicial  decisions  of  recent  years  and  one  of  the  most 
potent  arguments  in  favor  of  judicial  recall  and  recall  of  judicial  de> 
cisions  is  the  argument  that  is  advanced  against  the  decision  of  the 
Court  of  Appeals  of  New  York  concerning  the  workingmen's  compen- 
sation act,  known  among  the  members  of  the  profession  as  the  Ives 
case.  It  has  been  attacked  by  high  authorities  in  the  political  field 
as  being  based  upon  what  is  called — "a  wrong  political  philosophy." 
Now,  it  is  not  the  idea  of  lawyers,  especially  of  lawyers  under  the 
common  law  system  and  English  ss^stem  of  court  procedure,  that  the 
courts  and  the  judges  are  responsible  for  the  protection  of  correct 
political  philosophies,  and  yet,  as  I  say,  the  chief  argument  advanced 
by  the  recallists  as  a  good  reason  for  the  recall  of  judges  and  the  recall 
of  judicial  decisions  is  the  fact  that  in  this  case,  the  decision  of  the 
court  is  based  upon  "a  wrong  political  philosophy." 

Witness  again,  in  support  of  my  contention,  that  an  erroneous 
idea  is  abroad  concerning  .the  proper  function  of  courts,  the  suggestion 
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that,  because  courts  are  announcing  "wrong  political  philosophies," 
that  either  the  Judge  who  makes  the  announcements  or  the  decisions 
themselves  should  be  recalled  by  vote  of  the  people.  To  what  pur- 
pose? It  Is  not  for  the  purpose  of  punishing  or  reprimanding  the 
Judges  who  have  been  thus  guilty  of  herltical  ideas  with  reference  to 
political  philosophy  or  political  economy,  if  you  please,  but  for  the 
purpose  of  changing  the  law — ^for  the  purpose  of  changing  the  po- 
litical philosophy"  upon  which  that  decision  is  based.  Now,  in  that 
suggestion,  it  seems  to  me,  is  contained  evidence  of  the  fact  that  our 
people  have  grown  away  from  the  correct,  the  ancient  idea  of  what 
courts  are  Instituted  for  and  what  the  other  functions  of  government 
are  established  for  and  how  the  correct  political  principles  of  this 
government  should  be  established  and  how  Incorrect  political  principles, 
and  "philosophies,"  if  you  please,  should  be  changed.  In  short,  it  is 
proposed  that  the  fundamental  law  of  the  land,  upon  which  all  acts 
of  legislation  and  of  legislative  bodies  of  various  kinds  rest,  shall 
be  changed  by  either  recalling  from  office  certain  individuals  who 
have  announced  a  rule  of  law  or  by  recalling  their  decisions  and 
having  a  popular  vote  upon  them. 

Now  it  seems  to  me  that  it  must  be  plain  that,  in  the  first  place, 
the  people  who  propose  that  idea  have  forgotten  that  our  institutions 
are  predicated  upon  the  principle  that  the  people  have  the  right,  at 
an  times,  to  declare,  to  establish,  to  modify,  to  repeal  and  change  our 
principles  of  political  philosophy  and  all  of  our  principles  of  govern- 
ment. They  have  that  right,  by  a  proceeding  directly  calculated  to 
bring  out  the  will  of  the  people  and  count  them  head  by  head,  and  in 
the  second  place  that  the  courts  through  whom  they  now  propose  to 
make  these  changes  and  establish  these  laws,  are  created  for  an  en- 
tirely different  purpose.  So  that  what  they  propose  now  by  Judicial 
recall  is  to  change  the  constitution,  change  the  fundamental  laws 
or  the  political  philosophies  of  the  country  by  a  vote  upon  the  ques- 
tion whether,  for  instance,  John  Jones  shall  recover  against  Henry 
Smith  or  whether  Richard  Roe  shall  be  released  on  a  writ  of  Jiobeas 
corpuSj  which,  necessarily,  of  course,  confuses  the  issue  and  determines 
an  Important  public  question  of  government  upon  an  entirely  false 
issua  In  other  words,  to  accomplish  a  certain  reform  of  political  phil- 
osophy, as  the  advocates  of  judicial  recall  term  it,  they  must  per- 
force destroy  some  Judges  or  destroy  a  court  or  destroy  a  decision 
of  a  court. 

Now,  we,  as  lawyers  know,  and  most  ESnglish-speaking  citizens 
know,  that  the  courts  were  not  established  and  were  never  designed 
to  be  a  part  of  the  governmental  functions  of  a  free  people.  They 
were  established  originally  to  supersede  the  old  methods  of  ascertain- 
ing the  truth  by  walking  over  burning  plowshares  or  by  duels,  simply 
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to  aBcertain  the  truth,  so  that  the  rules  of  law  and  right  and  Justice 
might  be  applied  to  the  facts  as  they  were  established;  and  they 
were  not  established  and  are  not  calculated  to  senre  to  govern  the 
people  by  either  making  or  changing  laws.  The  error,  it  seema  to  me, 
is  in  assuming  that  the  courts  do  make  the  law,  when  we  all  under- 
stand, on  the  other  hand,  that  courts,  properly  administered,  simply 
serve  the  function  of  declaring  what  the  law  is — what  the  people  have 
indicated  the  law  to  be  in  their  written  statutes  or  by  their  customs  and 
manners.  If  it  is  said  that  existing  methods  of  making  and  changing 
the  laws  are  inadequate,  then  let  us  come  to  a  vote  upon  that  ques- 
tion. Let  the  issue  not  be  a  false  one.  If  it  is  the  concensus  of 
opinion  in  the  United  States  that  our  institutions  are  a  failure,  that 
the  constitution  of  the^  United  States  is  based  upon  wrong  principles 
or  contains  wrong  ideas  of  political  philosophy,  then  let  us  meet  that 
issue  fairly  and  squarely  and  vote  upon  it  and,  whatever  the  will 
of  the  people  is,  let  it  be  recorded  so  that  history  can  make  no  mis- 
take, and  let  the  results  accomplish  whatever  they  may.  We  cer- 
tainly can  abide  by  them,  for  I,  as  one  American  citiEen,  have  no  fear 
with  reference  to  the  character  of  the  laws  or  institutions  that  will  be 
adopted  in  this  country.  If  it  is  to  be  socialism — still  it  will  be  the 
sort  of  socialism  that  a  majority  of  us  believe  in  and  the  rest  can 
be  content  and  must  be  content  to  live  under;  but  let  us  not  establish 
socialism  or  any  other  new  and  strange  theory  of  government  by 
voting  upon  a  false  issue  as  to  whether  or  not  some  Judge  or  some 
decision  is  consonant  with  our  general  political  philosophies  as  evi- 
denced by  the  newspapers  and  magazines  and  soap-box  orators. 

I  resent  the  idea  not  only  of  government  being  established  and 
fundamental  principles  being  changed  by  action  upon  false  issues, 
but  I  resent,  also,  the  idea  of  private  rights  being  determined  upon 
mixed  issues  of  what  the  people  want,  because  the  private  right 
should  depend  upon  what  laws  the  people  have  already  established 
and  not  upon  what  laws  they  wish  to  see  established  in  the  future. 

It  is  not  the  method  of  selecting  and  dismissing  Judges  to  which 
the  objection  goes.  The  opponents  of  the  recall  err  in  believing  that 
they  are  defending  the  independence  of  the  Judiciary;  in  fact,  the 
Judiciary  is  not  independent  in  a  majority  of  our  states  and  never 
has  been.  It  has  always  been  subject  to  selection  by  the  popular  vote 
of  the  people  and  subject  to  retirement — ^recall,  of  you  please — at  the 
end  of  stated  periods  more  or  less  a  brief,  so  that  what  the  opponents 
of  recall  methods  are  pleased  to  call  Judicial  independence  or  the  In- 
pendence,  in  those  -states,  of  the  Judiciary  is  the  native,  inde 
endence  of  character  possessed  by  the  Judges  themselves,  which 
exists  to  a  degree  that  we  all  have  reason  to  be  grateful  for.  In  wit- 
ness of  that,  it  is  perhaps,  unnecessary  for  me  to  call  attention  to  al- 
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most  daily  decisions  of  courts  contrary  to  public  sentiment,  contrary 
to  sympathy,  and  not  only  that  but  decisions  in  the  enforcement  of 
unpopular  and  unwise  legislation.  Entire  independence  of  the  Judi- 
ciary is  absolutely  inconsistent  with  our  institutions.  There  cannot 
be,  consistent  with  our  theory  of  government,  any  public  officers 
that  are  entirely  independent  of  the  will  of  the  people.  They  must 
all  be  subject  tothe  public  will,  and  the  judiciary,  like  all  the  rest, 
should  not  be  independent  in  the  scope  of  their  jurisdiction  or  in  the 
exercise  of  their  powers  or  in  the  method  in  which  they  are  selected 
or  dismissed.  They  should,  however — ^and  that  is  something  that  I 
fear  they  are  not  now — they  should,  however,  be  free  from  the  pres- 
sure that  is  rightfully  and  properly  exerted  upon  representative 
bodies  to  respond  to  the  popular  will,  because  the  only  regard  judges 
should  have  in  making  their  decisions  should  be,  "What  was  the  pop- 
ular will  when  the  law  which  we  are  expounding  was  written  or  ex- 
pressed?" and  it  should  never  be,  "What  is  the  popular  will  now,  at  this 
time?"  In  other  words,  with  reference  to  all  controversies  that 
come  before  the  courts,  the  rules  of  the  game — if  I  may  use  a  homely 
expression  for  which  we  have  a  high  authority  in  this  last  campaign 
— should  not  be  changed  while  the  game  is  on.  With  reference  to  that 
Mr.  Karl  T.  Frederick  has  said,  in  last  month's  Atlantic,  a  few  perti- 
nent things.  He  says:  "The  belief  that  the  decision  of  specific  cases 
should  be  left  to  able  and  disinterested  men  has  heretofore  been  uni- 
versally approved.  To  establish  a  rule  of  conduct  in  advance  is  a  very 
different  thing  from  applying  it  to  a  particular  case.  The  trouble 
lies  not  in  establishing  the  rule  but  in  applying  it  when  it  pinches." 
Then  he  inquires:  "Shall  we  make  a  fundamental  rule  of  conduct, 
and  then,  when  it  chafes  a  bare  majority  of  us,  shall  we  abandon  it? 
Shall  we  object  when  it  is  applied  to  ourselves?  If  we  mean  to  do  so, 
let  us  do  so  frankly  and  in  a  straightforward  way  and  not  by  a  mis- 
erable quibble.  This  is  a  rule,  let  us  say,  that  works  in  only  one  way 
— always  for  us,  never  against  us.  Shall  we,"  he  continues,  "having 
established  the  rules  and  begun  the  game  change  them  while  the  game 
is  on,  if  it  is  going  against  us?  Let  us  not  set  ourselves  up  as  judges 
in  our  own  lawsuits.  Let  us  play  fair.  Let  us  not  attempt  to  escape 
by  pretending  that  we  are  interpreting  the  rule  as  it  should  be.  Let 
us  not  force  the  court  to  adopt  the  interpretation  of  that  contestant 
who  can  display  the  greatest  force.  Let  us  say,  'We  made  the  rule  and 
we  stand  by  it  for  the  present  although,  now  in  operation,  we  do  not 
like  it.  Hereafter  let  it  be  amended.'  The  latter  is  the  only  honest 
thing  to  do;  it  is  the  only  scientific  thing  to  do.  It  is  legislation,  and 
that  of  the  most  fundamental  and  sovereign  sort." 

Personally,  I  think,  with  reference  to  the  Judges,  that,  aside  from 
all  other  political  questions  involving  the  judiciary,  infinitely  more 
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harm  will  come  to  the  courts  from  the  primaries  than  from  the  recalL 
More  care  than  we  are  now  exercising  should  be  used  in  the  selecting 
of  judges.    That  less  care  will  be  used  under  the  primary  system,  has 
already  been  demonstrated  with  reference  to  all  other  public  officers. 
Again,  in  the  selection  of  Judicial  officers  it  has  been  a  proven  prin- 
ciple that  their  selection  should  be  entirely  divorced  from  politics  by 
separating  their  election  from  the  selection  of  all  other  officers,  as  has 
been  done  in  the  state  of  Wisconsin  for  many  years  with  the  greatest 
success,  and  after  they  are  thus  selected  with  the  greatest  care  that 
universal  suffrage  can  give  to  the  decision  of  any  question,  I  care  not 
and  I  believe  it  is  absolutely  immaterial,  how  they  shall  be  dismissed 
from  the  public  service.    I  think  the  better  plan  is  that  they  should  be 
retained  in  the  public  service  so  long  as  they  serve  the  public  accord- 
ing to  the  principles  of  law  as  they  are  established  by  the  legislature 
and  by  the  popular  will.    There  is  no  occasion  for  changing  judicial 
officers  as  there  are  the  legislative  and  administrative  officers,  and 
it  is  common  knowledge  that  the  greater  their  experience  the  greater 
their  capacity  and  ability,  and,  therefore,  it  seems  to  me  that  the  prac- 
tice of  retention  in  office  is  best,  and  if  along  with  that  goes  the  prac- 
tice that  the  recallists  contend  for,  that  the  judges,  like  all  other  public 
officers,  should  be  dismissed  from  the  public  service  when  the  majority 
of  the  people  will  it,  then  we  can  raise  no  objection  to  that,  because  it 
is  one  of  the  principles  of  our  government  that  a  public  servant  shall 
be  selected  by,  and  be  subject  to,  the  public  will.    In  short,  let  the  su- 
premacy of  the  people,  whether  we  write  People  with  capital  letters 
or  small  primer,  remain  unquestioned,  but,  at  the  same  time,  let  us  not 
permit  our  form  of  government  to  be  changed  without  letting  the 
people  know  that  it  is  being  done,  and  let  us  not  depart  from  the  sys- 
tem of  complete  separation  between  the  law-making  powers  and  the 
judicial  powers  of  government  until  we  are  ready  to  confess  and  be 
able  to  freely  and  fairly  concede  that  the  plan  of  our  institutions  has 
proven  a  failure. 

The  courts  are  the  forums  wherein  the  private  dtisens  have  the 
truth  of  their  claims  established  and  where  they  receive  the  benefitB 
and  protection  of  liberty  under  the  law  and  of  self-government  re- 
strained by  principles  of  justice.  Let  it  so  remain  and  let  us  not  de- 
part from  the  great  principles  embodied  in  the  homely  expression 
that  the  whole  sum  of  human  government  is  to  get  twelve  men  in  the 
jury  box,  because  we,  as  individual  dtisens,  only  realise  the  full  bene- 
fit of  fair  and  honest  government  when  we  have  occasion  to  face  twelve 
men  in  the  jury  box.  In  these  days,  with  everybody  ralnbow-chasiiig 
in  a  political  haze,  it  is  very  refreshing  to  read  the  careful  analyt- 
ical statement  of  the  nature  of  our  institutions  that  have  been  made 
in  periods  when  the  ancient  landmarks  were  not  obscured  by  the  dust 
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of  political  warfare.  Let  me  qaote:  "Judg^  are  not  law-makers. 
They  are  administrators.  Their  duty  is  not  to  determine  what  the  law 
shall  be,  but  to  determine  what  the  law  is.  To  apply  to  them  the  prin- 
ciple of  the  recall  is  to  set  up  the  idea  that  the  determination  of  what 
the  law  is  must  respond  tothe  popular  impulse  and  public  Judgment. 
It  is  sufficient  that  the  people  should  have  the  power  to  change  the 
law  when  they  will"  The  gentleman  who  wrote  that  was*  at  the  time 
when  it  was  written,  connected  with  Princeton  university. 
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HON.  OSCAR  CAIN,  V.  S.  DISTRICT  ATTORNEY,  SPOKANB:,  WASH. 

Liegi8latlon»  as  It  is  now  understood,  is  a  matter  of  comparatlrely 
recent  origin.  There  had  been  a  legislative  body  in  Great  Britain 
for  centuries  before  it  undertook  to  perform  any  other  function 
than  to  declare  what  the  law  was.  The  Saxon  idea  being  that  the 
law  was  something  that  had  always  existed  and  was  known  to  every 
one,  and  that  the  only  purpose  of  a  legislature  was  to  declare  the 
law  when  some  powerful  individual  or  class  attempted  to  over-ride 
it.  This  was  intended  merely  as  a  reminder  that  the  law  should 
remain  as  it  had  always  been. 

In  the  thirteenth  century  Parliament  began  making  new  laws, 
but  these  accumulated  very  slowly.  During  the  reign  of  Charles  I, 
the  entire  output  of  legislative  enactment  to  that  time,  collected  and 
bound  together,  filled  but  five  small  volumes — less  than  the  present  in- 
dex of  our  federal  statutes.  Gradually,  however,  legislative  bodies 
awoke  to  a  sense  of  their  powers,  and,  in  this  country  especially,  have 
exercised  them  with  increasing  frequency. 

Professor  Stimson,  who  occupies  the  chair  of  comparative  legis- 
lation at  Harvard,  estimates  that  during  the  first  half  of  the  last  cen- 
tury the  legislative  enactment  of  the  Congress  of  the  United 
States,  added  to  the  legislative  enactment  of  the  several  states, 
is  a  thousand-fold  the  entire  law  making  of  England  for  the  five 
centuries  preceding,  and  the  present  tendency  is  to  increase  rather 
than  diminish  the  amount  of  legislation.  Since  1890  congress  has 
passed  more  law  than  during  the  first  one  hundred  years  of  the 
existence  of  this  government.  The  legislature  of  Washington,  since 
its  organization  as  a  territory,  has  passed  almost  as  much  new  law 
as  has  been  passed  in  England  since  the  time  of  Cromwell.  This, 
of  course,  does  not  take  into  account  the  immense  amount  of  private 
and  special  legislation  passed  in  that  country. 

A  similar  amount  of  legislative  enactment  has  characterized  the 
progress  of  the  several  states.  When  we  contemplate  this  vast  addi- 
tion to  the  written  law,  the  inquiry  naturally  suggests  itself:  Whither 
are  we  tending,  and  what  is  the  net  result  of  all  this  legislation?  It 
is  only  that  part  of  it  which  shows  a  tendency  to  depart  from  estab- 
lished usages  and  introduce  new  features  into  our  state  and  federal 
government  with  which  this  paper  is  concerned. 

If  there  was  one  subject  upon  'which  the  founders  of  this  govern- 
ment had  more  pronounced  views  than  another,  it  was  that  of  personal 
liberty.  Following  the  spirit  of  the  English  common  law,  they 
sought  to  erect  every  safeguard  and  to  take  every  precaution  to 
protect  the  rights  and  secure  the  liberties  or  the  individual  man. 
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In  its  earlier  legislation,  coogress  sought  to  condemn  only  those 
acts,  the  doing  of  which  would  seriously  affect  the  community.  The 
same  spirit,  with  rare  exceptions,  characterised  the  early  legisiation 
of  the  states.  During  the  period  between  1830  and  1860,  however, 
a  reform  movement  began  to  spread  over  the  country,  and  then  the 
idea  that  the  world  can  be  made  good  by  law  began  to  manifest 
itself  in  legislation.  During  that  period  a  number  of  the  states 
passed  prohibition  laws,  and  almost  all  of  them  passed  laws  having 
for  their  purpose  the  regulation  of  the  morals  of  the  individual. 
This  class  of  legislation  received  a  check  during  the  civil  war  and 
the  reconstruction  period  which  followed;  but  in  recent  years  has 
broken  out  with  increased  violence. 

Blackstone  tells  us,  that  in  legislation  by  the  people,  they  will 
show  great  caution  in  making  new  laws  which  may  interfere  with 
their  rights  and  liberties.  Exactly  the  reverse  has  proven  true. 
There  have  seldom  been  as  many  restrictions  placed  upon  the  con- 
duct of  a  people  by  a  monarch  as  the  people  of  this  country  have 
placed  upon  themselves.  We  seem  perfectly  willing  that  the  legis- 
lature elected  by  ourselves  may  impose  upon  us  the  standards  of 
self-righteousness  of  any  sect  or  faction. 

The  distinction  between  those  things  which  are  criminal  and 
those  things  which  are  merely  sinful  is  entirely  lost;  and,  going; 
further,  we  legislate  against  those  things  which  are  neither  sinful 
nor  criminal,  but  which  the  passing  whim  of  some  individual  or 
organization  seeks  for  the  moment  to  condemn. 

Some  penurious  traveler  observes  that  the  man  who  gives  the 
porter  or  waiter  a  quarter,  gets  better  service  than  himself.  In  hfs 
anger  he  goes  to  the  legislature  and  a  law  against  tipping  is  the 
result 

Some  man  goes  out  with  a  crowd  of  good-fellows  and  awakes  the 
next  morning  with  a  bad  taste  in  his  mouth  and  a  pain  in  his 
head,  and  before  his  mind  becomes  clear,  he  has  drafted  a  statute  or 
an  ordinance  against  treating;  and  we  submit  to  these  regulations 
upon  two  conditions:  First,  they  must  always  be  Imposed  by  a 
legislature  which  we  ourselves  have  elected;  .and,  second,  we  must 
never  be  required  to  observe  them. 

Just  prior  to  the  revolution,  parliament  passed  a  law  authorising 
the  king's  officers  armed  with  writs  of  assistance,  to  make  searches 
of  the  houses  of  the  colonists.  The  outcry  against  this  preoedure 
is  historic.  Imagine  the  indignation  that  would  have  been  aroused 
if,  in  addition  to  the  powers  conferred,  they  had  been  authorized  to 
make  a  tour  of  inspection  of  the  hotels  and  restaurants  to  determine 
if  the  bed  sheets  were  all  nine  feet  long  and  the  kitchen  in  a  proper 
state  of  sanitation.     It  would  have  been  prominently  mentioned  in 
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the  Declaration  of  Independence  and  made  the  subject  of  a  clause  in 
the  Ck>n8titution  of  the  United  States.  But  we,  the  descendants  of 
those  people,  are  daily  permitting  restraints  to  be  imposed  upon  our- 
selves, any  one  of  which,  in  the  eyes  of  our  forefathers,  would  have 
Justified  the  revolution. 

In  the  State  of  Washington  a  man  may  not  take  a  drink  upon  a 
train  or  other  public  conveyance,  or  give  a  dime  to  the  porter  who 
shines  his  shoes,  or  the  waiter  who  serves  his  meal,  or  have  in  his 
possession  any  wild  bird,  living  or  dead;  or  sell  whiskey  under  four 
years  old,  unless  it  be  Scotch  or  Irish  whiskey;  or  cut  his  neighbor's 
hamees  when  his  team  is  hitched  at  a  religious  meeting,  or  untie 
a  horse  from  a  poet  to  which  it  has  been  hitched  by  its  owner,  or 
poet  a  handbill  upon  a  fence;  or,  if  he  be  afflicted  with  insomnia, 
walk  the  streets  at  late  or  unseemly  hours  without  subjecting  himself 
to  prosecution;  nor  may  a  boy  throw  a  stone  at  a  barn,  or  destroy 
a  bird's  nest,  or  have  the  eggs  of  a  wild  bird  in  his  possession,  or 
kill  a  honey  bee;  or  have  tobacco  in  any  form  in  his  possession  until 
he  is  twenty-one  years  old,  without  subjecting  himself  to  a  fine  and 
imprisonment. 

In  Oklahoma,  every  person  who  leaves  an  animal  hitched  during 
cold  weather,  or  in  the  night  time,  is  guilty  of  a  misdemeanor. 
The  statute  does  not  specify  the  length  of  time,  or  degree  of  cold 
required  to  bring  the  offender  within  its  operation.  In  that  state 
the  use  of  profane  language  is  prohibited  without  regard  to  time  or 
place.  The  law  applies  alike  to  the  man  who  swears  in  public  and 
to  the  farmer,  who  alone  in  the  field,  urges  his  team  to  greater 
activity  by  the  use  of  language  forbidden  by  the  second  command- 
ment; and  this,  too,  in  a  state  where  farming  operations  are  largely 
conducted  with  mules. 

Blasphemy  is  also  defined  and  made  punishable  by  the  laws  of 
Oklahoma.  Among  other  things,  it  consists  of  ''casting  contumelius 
reproach  upon  the  Christian,  or  any  other  religion." 

In  Idaho  a  fine  of  not  to  exceed  five  hundred  dollars  is  the  pen- 
alty prescribed  for  selling  intoxicating  liquor  at  a  camp  meeting. 
Inasmuch  as  the  laws  of  that  state  presciibe  a  fine  of  three  hundred 
dollars  and  six  months'  imprisonment  for  selling  liquor  without  a 
license,  it  would  seem  that  the  statute  was  enacted  to  encourage  the 
practice  which,  by  its  letter,  it  forbids. 

In  several  states  it  is  a  mlsdeameanor  to  bet  upon  an  election,  and 
in  one  it  is  an  offense  for  a  high  school  student  to  enter  a  fraternity; 
but  it  remains  for  Kansas,  the  state  whose  name  is  so  prominent  in 
the  great  struggle  for  human  freedom,  to  strike  the  final  blow  at 
the  liberty  of  the  cltissen.     In   that  state   it   is  made   a  crime   for 
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any  person  to  eat,  or  pretend  to  eat,  any  snakes,  linards,  aoorpioxus, 
oentipeds,  tarantulas  or  other  reptiles  in  any  public  place. 

The  above  instances,  and  many  others  that  might  be  cited,  show 
the  extremes  to  which  legislation  has  gone  in  an  effort  to  regulate 
every  phase  of  human  conduct  by  law.  Dr.  Samuel  Johnson  teUa 
us  that  law  is  the  result  of  human  wisdom  actiiig  upon  human 
experience  for  the  benefit  of  the  public  He  would  doubtless  have 
entertained  a  different  opinion  of  many  of  our  recent  statutory 
enactments. 

This  class  of  legislation  would  not  seem  so  ridiculous  if  it  had 
the  slightest  tendency  to  decrease  the  vice  or  folly  at  which  it  is 
leveled.  If,  by  reason  of  it,  the  public  peace  were  less  frequently 
invaded,  or,  through  its  passage,  public  morals  had  attained  to  a 
higher  standard,  we  could  feel  that  we  had  secured  something  in 
return  for  the  liberties  we  have  surrendered.  But  the  most  noticeable 
consequence  of  such  legislation  is  a  wide-spread  and  growing  disre- 
spect for  the  law.  Nobody  pretends  to  obey  these  laws;  no  public 
officer  charged  with  their  enforcement  seems  to  understand  thai 
they  were  ever  enacted  to  be  obeyed.  The  public  which  clamors 
for   their   enactment   takes   not   the   slightest   interest   in   their   en-  | 

forcement.     We  seem  perfectly   willing  that  any  course  of  conduct  i 

may  continue  if,  in  addition  to  its  being  wicked  or  foolish,  we  can 
make  it  crlmlnaL 

The  tendency  of  modem  legislation   to  create  boards   and  com- 
missions, to  which  are  delegated   important  functions  of  state  and  i 
federal   government,   is   a   distinct   departure   from   what   was   once  ' 
considered  a  fundamental   principle  of  popular  government   and   is 
one  of  the  most  striking  tendencies  of  modem  legislation. 

These  commissions  are  constantly  increasing  in  number  and  effi- 
ciency, in  the  face  of  a  strong  popular  prejudice  against  bureaucracy, 
and  contemporaneously  with  a  growing  demand  for  direct  govern- 
ment through  the  medium  of  the  initiative  and  referendum  and 
direct  primary,  to  the  underlying  principles  of  which  they  seem 
in  direct  opposition.  Originally  they  were  mere  boards  appointed 
by  the  governor,  and  usually  selected  from  the  members  of  his 
party  who  had  contributed  their  time  and  money  to  his  campaign, 
and  who,  in  return,  wished  to  be  rewarded  by  some  official  distinc- 
tion which  would  not  involve  exertion  or  responsibility.  Their  duties 
usually  consisted  of  investigating  the  public  institutions  and  public 
service  corporations  under  their  Jurisdiction  for  the  purpose  of  col- 
lecting information  to  be  used  as  the  basis  of  recommendations  to 
the  legislature.  The  traveling  done  in  the  performance  of  their 
duties  was  generally  in  the  nature  of  a  holiday  excursion,  frequently 
as  the  guests  of  the  institution  or  corporation  under  investigation. 
They  seldom  found  any  serious  fault  or  recommended  any  radical 
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ctiangeB.  They  were  chiefly  noted  for  their  extravagance,  incompe* 
tence  and  inefficiency.  Despite  the  prejudice  that  their  administra- 
tion of  affairs  engendered  in  the  public  mind,  they  have  greatly 
increased  in  number  and  have  been  clothed  with  additional  powers. 
They  are  now  generally  composed  of  men  who  devote  their  entire 
time  to  the  discharge  of  their  duties;  who  are  compensated  for  their 
services  and  who  have  had  some  training  along  the  line  of  the  duties 
which  they  undertake. 

The  powers  which  they  now  exercise  are  so  extensive  that  they 
are  referred  to  by  some  writers  as  the  fourth  department  of  the 
government.  The  power  to  fix  freight  rates  and  rates  charged  for 
gas,  water  and  electricity;  to  fix  charges  and  services  of  telephone 
and  telegraph  companies;  to  fix  charges  and  service  of  wharfingers 
and  warehouses,  together  with  the  power  to  order  improvements  and 
to  prescribe  rules  for  the  conduct  of  the  business  of  such  institutions, 
is,  in  most  states,  exercised  by  these  commissions. 

In  addition  to  these  are  industrial  commissions,  tax  commissions; 
boards  of  health,  boards  of  control;  forest  commissions;  boards  of 
accountants;  highway  commissions,  and  various  boards  of  examiners, 
which,  to  a  greater  or  less  extent,  exercise  similar  powers. 

In  the  federal  government  these  commissions  have  their  counter- 
part in  the  Interstate  Commerce  Commission,  with  power  to  fix 
freight  rates;  the  Department  of  Commerce  and  Labor,  with  power 
to  try  and  determine  the  question  of  the  legal  residence  of  an 
alleged  alien,  and  the  Department  of  Agriculture,  with  power  to 
prescribe  rules  for  the  regulation  of  Forest  Reserves. 

The  interesting  feature  of  It  all  is,  that  we  are  centralizing  to 
a  certain  extent  all  of  the  powers  of  the  three  original  branches  of 
government  into  a  fourth  branch,  further  removed  from  the  popular 
will  than  any  of  the  others;  and  this,  at  a  time  when  It  is  commonly 
supposed  we  are  drifting  toward  direct  government. 

In  states  where  the  initiative  and  referendum  are  in  operation, 
commissioners  are  being  created,  clothed  with  certain  powers,  leg- 
islative in  their  nature,  further  removed  from  the  people  than  ever 
the  legislature  was. 

While  demand  for  the  recall  of  Judges  is  increasing,  commissions 
exercising  highly  important  Judicial  functions  are  springing  into 
existence,  the  members  of  which  are  neither  subject  to  recall  nor 
elected  by  the  people;  and  strange  as  It  may  seem,  these  commissions 
find  their  strongest  champions  among  the  people  who  favor  the 
Initiative,  referendum  and  recall. 

It  Is  difficult  to  forsee  where  this  tendency  toward  government 
by  commission  may  end.  The  more  strongly  the  idea  may  be 
opposed    to   the   principles   advocated   by   an   organization   or   party. 
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the  more  readily  that  organization  or  party  submits  to  Its  rule.  There 
is  probably  no  class  of  people  among  whom  the  sentiment  for  the 
recall  of  Judges  Is  so  strong  as  the  laboring  class;  yet  they  willingly 
t»ubmit  the  questions  arising  out  of  personal  injuries  received  by 
them  to  an  industrial  commission  which  is  appointed  by  the  gov- 
ernor, and  which  is  beyond  the  reach  of  popular  recall;  which  has 
power  to  promulgate  rules  governing  the  amounts  to  be  i»aid  into 
and  out  of  the  accident  fund;  regulate  the  proof  of  accident  and 
extent  thereof;  the  proof  of  death;  the  proof  of  relationship  and 
the  extent  of  dependency  of  the  person  claiming  damage,  and  this  in 
a  proceeding  at  which  the  injured  person  has  no  legal  right  to  be 
present. 

Congress  has  recently  created  a  tariff  board  or  commission,  with 
power  to  inquire  into  and  make  recommendation  to  congress  con- 
cerning the  duty  upon  Imported  articles,  and  it  is  seriously  proposed 
to  confer  upon  this,  or  a  similar  commission,  the  power  to  determine 
the  amount  of  duty  imposed.  Such  a  law  will  remove  from  the  leg- 
islative department  a  question,  the  determination  of  which  has  in 
times  past,  been  one  of  the  most  important  subjects  over  which  it 
exercised  control  and  which  has  been  the  subject  of  more  contro- 
versy than  any  other  before  the  American  people.  A  recent  presi- 
dent seriously  recommended  that  the  contracts  and  affairs  of  all 
corporations  (and  the  bulk  of  modem  business  is  done  by  corpor- 
ations) should  be  submitted  to  a  commission. 

The  immigration  laws  confer  upon  the  Department  of  Commerce 
and  Labor  power  to  try  and  determine  the  question  of  legal  residence 
of  an  alleged  alien  and  to  order  him  deported  if  found  to  be  illegally 
in  the  United  States,  and  its  conclusions  are  binding  upon  the 
courts  as  to  all  matters  of  fact. 

The  power  conferred  upon  the  Secretary  of  Agriculture  to  pre- 
scribe rules  for  the  regulation  of  forest  reserves,  a  violation  of 
which  is  punishable  by  fine  and  imprisonment,  is  a  power  which  at 
one  time  was  supposed  To  rest  exclusively  with  the  legislature.  It 
required  some  very  Ingenuous  reasoning  upon  the  part  of  the 
Supreme  Court  of  the  United  States  to  save  this  statute  from  con- 
flict with  the  constitution. 

And  thus  the  idea  that  the  government  is  composed  of  the  legis- 
lative, executive  and  Judicial  branches  is  gradually  being  encroached 
upon;  and  a  fourth  department  is  springing  into  existence,  combin- 
ing the  powers  of  all  of  the  other  three. 

In  much  of  the  legislation  of  recent  years,  there  is  a  strong  tend- 
ency toward  restricting  the  right  to  contract.  Almost  every  state 
now  has  a  law  regulating  hours  of  service  upon  public  works  and 
public  service  corporations  and  fixing  a  minimum  wage  to  be  paid 
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upon  public  works.  Some  states  have  passed  laws  regulating  hours  of 
Bervice  for  women  in  factories  and  prohibiting  children  from  working  in 
them.  The  age  of  prohibition  being  generally  fixed  at  from  fourteen  to 
sixteen  years.  A  few  states  prohibit  children  under  fourteen  from 
doing  any  work  for  compensation;  a  number  of  the  states  have 
laws  requiring  corporations  to  pay  their  employees  weekly,  and 
most  of  these  laws  require  payments  to  be  made  in  actual  money. 

Closely  allied  to  the  above  are  laws  prohibiting  factories  from 
building  houses  and  renting  them  to  their  employees.  This  legisla- 
tion, and  much  more  of  similar  character,  is  directed  at  well  known 
and  generally  recognized  abuses.  The  practice  of  paying  laborers  in 
time  checks,  which  were  discounted  by  the  employer  or  some  one 
acting  for  him,  or  paying  them  in  commodities  furnished  at  a  store 
of  which  the  employer  was  the  owner  and  usually  at  a  price  materially 
higher  than  the  regular  market  price,  and  building  houses  and  re- 
quiring employees  to  occupy  them  at  exorbitant  rental,  were  all  very 
great  evils;  yet  they  have  not  been  abolished  without  curtailing  a 
right  which  was  at  one  time  sacredly  guarded  by  the  law;  namely, 
the  right  to  freedom  of  contract;  nor  have  these  rights  been  surrend- 
ered without  some  attending  inconvenience.  During  the  panic  of  1907, 
a  number  of  factories  were  compelled  to  close  because  the  employees 
could  not  be  paid,  in  part,  in  time  checks,  although  the  employers  were 
willing,  and  the  employees  anxious,  to  make  such  an  arrangement. 

It  is  surprising  to  note  in  connection  with  labor  legislation  and 
legislation  creating  boards  and  commissions,  how  much  of  this  ancient 
right  to  contract  has  gone.  Nor  does  its  loss  excite  any  considerable 
protest.  The  average  man  seems  willing  to  surrender  the  substance 
if  he  may  retain  the  form  of  freedom.  A  man  who  would  shoulder 
his  musket  to  defend  his  rights  to  vote  for  road  supervisor  will 
surrender  his  right  to  fix  by  contract  the  rate  which  he  shall  pay  for 
shipping  his  produce;  or  the  price  of  the  gas  or  electricity  he  con- 
sumes; or  the  number  of  hours  he  may  work  at  a  giving  calling, 
without  a  murmur.  Legislative  interference  with  the  individual  citizen 
is  gradually  intruding  itself  into  every  walk  of  life.  The  occupations  of 
barbers,  plumbers,  blacksmiths,  coal  dealers  and  junk  dealers  are,  one 
at  a  time,  being  brought  within  the  supervision  of  the  law.  No  matter 
in  what  field  of  endeavor  the  citizen  may  be  engaged,  the  tendency  is 
to  substitute  for  his  individual  Judgment  and  discretion,  the  Judg- 
ment and  discretion  of  the  state. 

It  is  not  the  purpose  of  this  paper  to  contend  that  the  good 
accomplished  by  this  class  of  legislation  is  of  greater  or  less  value 
than  the  rights  surrendered,  but  merely  to  note  its  departure  from 
what  were  once  considered  fundamental  principles  of  the  law.  In  all 
of  this  class  of  legislation  is  discemable  the  strong  tendency  of  our 
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government  toward  paternalism,  and  it  may  not  be  out  of  place  to 
observe  that  when  a  government  has  become  paternal  in  its  nature, 
it  has  taken  a  long  step  toward  socialism.  When  we  have  brought  a 
few  more  trades  and  occupations  under  the  supervision  of  the  law, 
and  a  few  more  industries  under  the  control  of  boards  and  oonunis- 
sions,  and  clothe  them  with  a  few  additional  powers,  we  have  but 
to  take  one  more  step — ^transfer  the  title  to  property  to  the  govern- 
ment,  and  socialistic  government  is  already  organiased,  equipped  and 
in  working  order. 

Perhaps  the  most  harmful  feature  of  modem  legislation  is  the 
tendency  which  in  recent  years  amounts  to  a  mania  to  tinker  with 
the  law  without  any  definite  end  or  purpose  in  view.  Legislators, 
who  know  nothing  of  the  law  as  it  now  exists,  consider  themselves 
perfectly  competent  to  amend,  repeal  or  modify.  Just  as  the  lawyers 
are  beginning  to  be  able  to  advise  their  clients  of  their  legal  rights, 
and  courts  to  enforce  those  rights  under  existing  laws,  we  have  a  new 
session  of  the  legislature  attended  by  a  cloudburst  of  legislation  and 
chaos.  A  lawyer  opens  a  new  volume  of  the  session  laws  with 
feelings  very  much  akin  to  those  with  which  he  would  unimck  an 
infernal  machine.  He  knows  that  he  will  find  that  property  rights 
have  been  changed  at  random;  that  rules  of  court  procedure  have 
been  established  by  men  who  would  not  know  the  difference  between 
a  demurrer  and  a  bill  of  particulars;  that  crimes  have  been  created 
Involving  neither  wrongful  Intent  nor  moral  turpitude. 

In  1881,  the  legislature  of  the  then  territory  of  Washington  re- 
vised and  codified  the  laws.  The  laws  thus  compiled  are  known  as 
the  code  of  1881.  This  volume  consists  of  680  pages,  exclusive  of  the 
index,  and  contains  all  necessary  legislation.  Since  that  time,  sixteen 
volumes  of  session  laws  have  accumulated,  and  the  laws  now  in 
force  aggregate  something  over  four  thousand  pages.  It  may  well 
be  doubted,  however,  if  Justice  is  more  speedily  or  more  adequately 
administered,  or  if  the  business  of  the  state  and  its  municipalities 
is  more  economically  or  satisfactorily  transacted  than  it  would  have 
been  had  there  never  been  a  session  of  the  legislature  since.  This 
does  not  imply  that  some  good  laws  have  not  been  enacted  since  that 
time,  but  the  uncertainty  incident  to  constant  change  has  probably 
been  productive  of  as  much  evil  as  the  good  laws  enacted  have 
remedied. 

Among  other  things,  the  code  of  1881  provides  for  the  levy  and 
collection  of  taxes.  It  is  interesting  to  note  the  vicissitudes  through 
which  this  law  has  passed  since  its  enactment.  By  its  terms  taxes 
became  delinquent  on  the  31st  day  of  December,  at  six  p.  m.  The 
legislature  of  1889  changed  the  date  of  delinquency  to  June  1st;  the 
legislature  of  1891  changed  the  date  to  March  Ist;   in  1893  it  was 
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changed  to  April  Ist,  and  in  1896  it  was  again  changed  to  June  let, 
where  it  now  remains.  Two  legislatures  since  that  date  have  re- 
enacted  the  section  fixing  the  date  at  June  1st.  I  have  mentioned 
the  time  of  delinquency  merely  as  an  illustration.  Almost  every 
section  of  the  law  has  encountered  a  similar  fate.  The  code  of 
public  instruction  has  also  been  a  favorite  field  for  legislative 
activity.  Every  legislature  since  1881,  with  the  exception  of  1905, 
has  juggled  with  this  act.  The  sections  providing  for  the  time  for  hold- 
ing elections;  the  distributing  of  the  school  fund;  the  duties  of  directors, 
and  the  duties  and  powers  of  county  superintendents  have  been  shaken 
up  from  time  to  time  like  the  contents  of  a  trick  box. 

It  would  be  tiresome  to  go  into  details  with  reference  to  the 
changes  that  have  been  made  in  regard  to  the  insurance  laws;  the 
public  land  laws;  the  road  laws;  the  game  and  fish  laws;  the  mili- 
tary code  and  the  election  laws.  They,  like  all  others  upon  our 
statute  books  have  been  the  victims  of  the  modern  mania  for  legis- 
lation. Nor  is  Washington  the  only  state  afflicted  in  this  regard. 
Our  expertence  is  the  experience  of  every  state  in  the  Union;  but, 
strange  as  it  may  seem,  the  popular  criticism  which  this  changing 
of  the  law  arouses  is  directed,  not  at  the  legislature,  but  at  the 
courts. 

If  the  courts  declare  one  of  these  acts  unconstitutional,  they 
are  accused  of  over-riding  the  will  of  the  people  as  expressed  by  the 
legislature.  If  they  attempt  to  construe  them  into  intelligent  mean- 
ing, we  hear  of  "judge-made"  law;  if  they  follow  them,  they  are 
censured  for  allowing  justice  to  be  defeated  by  adherence  to  techni- 
calities. Most  of  these  useless  changes  in  the  law  are  doubtless  due 
to  the  prevalent  American  notion  that  law-making  is  the  one  occupa- 
tion that  requires  no  previous  education  or  experience. 

"A  man  must  serve  his  turn  at  every  trade. 
Save  censure;  Critics  all  are  ready  made," 

says  Lord  Byron  in  his  "English  Bards  and  Scotch  Reviewers."  We 
have  placed  law-makers  in  this  class. 

The  blacksmith  who  should  undertake  to  repair  the  delicate 
mechanism  of  a  watch;  the  butcher  who  should  attempt  a  serious 
surgical  operation;  the  stone  cutter  who  should  try  to  trace  the  grace- 
ful curves  of  the  Venus  di  Milo,  would  bring  to  the  undertaking 
experience  as  adequate  and  training  as  well  suited  to  the  task  as  is 
possessed  by  the  average  legislator  for  the  duty  of  making  law. 

When  it  is  considered  that  all  property  rights  originate  in  the  law; 
that  all  contractual  relations  are  governed  by  it  and  that  life  and 
liberty  look  to  it  for  protection,  it  would  seem  that  public  sentiment 
should  demand  that  it  be  given  some  degree  of  permanency;  but  the 
more  laws  that  are  made,  the  more  are  demanded.    According  to  the 
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popular  conception,  the  legislature  does  not  change  them  with  suffi- 
cient rapidity,  and  a  clamor  arises  for  the  initiative  and  referendum 
in  order  that  legal  principles  may  be  abolished  and  rules  of  law  un- 
settled without  the  intervention  of  the  middle  man. 

Where  will  it  all  end?  Will  we  sometime  learn  that  property,  lib- 
erty and  morality  are  best  guarded  by  laws  reflective  of  the  settled 
convictions  of  years,  or  will  we  continue  to  place  the  passing  whim 
of  every  agitator  and  notoriety  seeker  upon  our  statute  books  until 
we  reach  that  condition  which,  one  morning  upon  the  plains  of 
Shinar,  found  the  descendants  of  Noah  babbling,  each  in  a  langua  e 
that  none  of  the  others  understood. 
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Protection  is  the  purpose  of  government.  Government  Is  defined 
to  be  "the  exercise  of  authority  in  the  administration  of  the  affairs 
of  a  state,  community  or  society;  the  authoritative  direction  and 
restraint  exercised  over  the  actions  of  men  in  communities,  societies 
or  states."  It  is  a  state  or  body  politic  governed  by  one  authority. 
Hamilton,  in  the  Federalist,  asks  and  answers  the  question:  "Why 
has  government  been  instituted  at  all?"  His  answer  to  this  question 
Is:  "Because  the  passions  of  men  will  not  conform  to  the  dictates 
of  reason  and  justice  without  constraint."  Obedience  to  law  is 
essential  to  the  existence  of  government.  Stability,  morality  and  re- 
spectability are  essential  qualities  of  the  laws  of  a  government.  Cer- 
tainty of  law  is  essential  to  its  stability.  Where  the  law  Is  uncertain 
there  is  no  law,  is  one  of  the  maxims  of  our  jurisprudence,  the  origin 
of  which  is  lost  in  the  dim  mists  of  the  past.  The  value  of  jurispru- 
dence depends  on  a  fixed  and  uniform  rule  of  action.  Herein  lies  the 
value  of  precedent.  If  bread  would  one  day  sustain  and  the  next 
destroy  life  its  value  would  be  destroyed.  It  is  another  of  our 
maxims  that  when  the  law  falls  to  serve  as  a  rule,  almost  everything 
ought  to  be  suspected.  Another  of  the  ancient  maxims  of  our  juris- 
prudence  is  this:  "It  is  a  miserable  state  of  things  when  the  law 
is  vague  and  uncertain."  And  again,  law  that  is  deficient  is  better 
than  law  that  is  uncertain,  for  things  that  are  uncertain  are  held  as 
nothing. 

To  define  wrongs  and  provide  remedies  should  be  the  first  concern 
of  government.  This  is  evidenced  by  preambles  to  great  state  papers. 
A  wrong  that  is  once  set  in  motion  returns,  like  the  boomerang,  to 
the  thrower.  And  so  it  Is  with  unstable  governments.  Wherever 
the  maxims  of  natural  justice — ^and  this  is  another  way  of  saying 
the  maxims  of  our  jurisprudence — are  respected  there  will  be  found 
a  government  of  protection;  otherwise  it  is  one  of  spoliation  and 
oppression.  In  every  government  of  stability  and  protection  will  be 
found  laws  that  are  certain  and  fixed  rules  of  official  action. 

Thus  far  I  have  only^stated  a  few  general  principles  with  which 
every  lawyer  is  familiar.  I  have  mentioned  these  general  principles 
for  the  purpose  of  making  them  the  basis — ^the  text,  so  to  speak — 
of  my  remarks. 

And  here  I  must  say,  by  way  of  preface,  that  I  shall  discuss  these 
general  principles — from  which  I  shall  deduce  my  subject,  A  Gov- 
ernment of  Laws  with  an  Independent  Judiciary,  In  the  light  of  the 
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present  day  agitation  among  the  people  of  the  United  States.  I 
have  come  to  speak  to  you,  however,  from  the  standpoint,  or  the 
viewpoint  of  a  lawyer  and  not  from  that  of  a  politician.  I  would  be 
doing  violence  to  my  sense  of  propriety  If  I  were  intentionally  to 
say  anything  to  wound  anyone  who  does  me  the  honor  to  give  me  his 
attention.  I  cannot  believe  that  anything  that  I  will  say  can  in  any 
way  offend  any  lawyer  who  prefers  his  profession  to  the  vocation  of 
politics.  The  things  I  shall  say,  I  am  persuaded  to  believe,  concern 
vitally  every  member  of  our  profession.  I  have  no  thought  of  awaken- 
ing any  political  animosities.  It  may  be  that  not  all  of  you  may  agree 
with  what  I  shall  say,  and  that  some  of  you  may  think,  when  I  shall 
have  concluded,  that  I  have  entered  the  domain  of  politics,  an  un- 
seemly thing  to  do  on  an  occasion  like  the  present.  But  if  there 
be  any  present  who  shall  hold  such  views,  pray  remember  that  the 
matters  I  shall  discuss  concern  patriots,  and  especially  the  members 
of  the  profession  of  law.  The  questions  that  naturally  come  within 
my  subject  are  questions  that  every  lawyer  should  meet  with  courage 
and  firmness.  I  pray  that  you  will  accept  my  assurance  that  all  that 
I  shall  say  will  be  said  in  kindness  and  with  the  single  purpose 
of  awakening  in  your  minds  thoughts  that  should  engage  every  lawyer 
who  loves  his  profession  and  his  country. 

I  will  now  enter  upon  the  discharge  of  the  agreeable  duty  that  I 
have,  at  your  courteous  Invitation,  undertaken.  In  doing  so  I  bespeak 
your  patience  and  your  sympathy. 

An  exhaustive  development  of  a  subject  of  such  far  reaching 
importance  as  that  I  have  chosen,  in  the  brief  time  necessarily 
Imposed  by  the  unavoidable  limitations  of  this  occasion,  is  to  me 
manifestly  hopeless.  I  shall  endeavor,  however,  to  treat  some  matters 
within  the  scope  of  my  subject  in  a  way  that  I  hope  will  furnish 
food  for  reflection. 

Tou  must  have  perceived  already,  Mr.  President,  that  I  lavor  a 
government  of  laws,  and  that  I  am  opposed  to  what  is  called,  in 
that  lately  coined  phrase,  the  recall  of  Judicial  decisions.  I  am, 
also,  opposed  to  the  recall  of  Judges  and  to  any  other  interference 
with  our  Judiciary,  except  the  removal  of  Judges  who  are  either  cor- 
rupt or  wanting  in  that  courage  and  firmness  that  should  characterize 
every  Judicial  officer.  Indeed,  without  an  independent  Judiciary,  ours 
would  not  be,  in  a  full  and  proper  sense,  a  government  of  laws.  I  shall 
endeavor,  as  I  go  along,  to  make  this  manifest. 

Courage  is  as  much  required  In  a  Judge  as  religion  In  a  priest  or 
minister  of  the  gospel, — courage  to  declare  the  law  correctly  regard- 
less of  conditions  or  environments.  This  courage  is  required  to 
insure  that  uniform  application  of  the  law  that  makes  it  the  same 
under  all  circumstances,  and  hence  to  insure  certainty  in  the  admin- 
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istratlon  of  justice.  Permit  me  to  attract  your  attention  here  to  the 
memorable  words  of  the  great  chief  Justice,  John  Marshall,  on  the 
occasion  of  the  trial  of  Aaron  Burr.  But  first  let  me  draw  your  atten- 
tion to  the  circumstances  under  which  the  words  I  am  about  to  quote 
were  used.  I  can  best  do  this  in  the  language  of  William  Henry 
Rawle,  Esq.,  who  delivered  the  oration  at  the  unveiling  of  the  statue 
of  Chief  Justice  Marshall,  at  Washington,  May  10,  1884. 

"The  story  of  Aaron  Burr,"  says  Mr.  Rawle,  "with  all  its  reality 
and  all  its  romance,  must  always,  in  spite  of  much  that  is  repugnant, 
fascinate  both  young  and  old.  When,  in  a  phase  of  his  varied  life, 
he  who  had  been  noted,  if  not  famous,  as  a  soldier,  as  a  lawyer,  as 
an  orator,  who  had  won  the  reason  of  men  and  charmed  the  hearts 
of  women,  who  had  held  the  high  office  of  Vice-President  of  the 
United  States,  and  whose  hands  were  red  with  the  blood  of  Hamilton 
— ^when  he  found  himself  on  trial  for  his  life  upon  the  charge  of 
high  treason,  before  a  judge  who  was  Hamilton's  dear  friend,  and  a 
jury  chosen  with  difficulty  from  an  excited  people,  what  wonder  that, 
like  Cain,  he  felt  himself  singled  out  from  his  fellows,  and,  coming 
between  his  counsel  and  the  court,  exclaimed:  'Would  to  God  that  I 
did  stand  on  the  same  ground  with  any  other  mail7  And  yet  the 
impartiality  which  marked  the  conduct  of  those  trials  was  never 
excelled  in  history.  By  the  law  of  our  mother  country  to  have  only 
compassed  and  imagined  the  government's  subversion  was  treason; 
but,  according  to  our  constitution,  'treason  against  the  United  States 
shall  consist  only  In  levying  war  against,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort;'  and  can  if  be,  said  Marshall, 
that  the  landing  of  a  few  men,  however  desperate  and  however  In- 
tent to  overthrow  the  government  of  a  state,  was  a  levying  of  war? 
It  might  be  a  conspiracy,  but  it  was  not  treason  within  the  constitu- 
tion— and  Burr's  accomplices  were  discharged  of  their  high  crime. 
And  upon  his  own  memorable  trial — ^that  strange  scene  in  which 
these  men,  the  prisoner  and  the  judge,  each  so  striking  In  appear- 
ance, were  confronted,  and  as  people  said,  'two  such  pairs  of  eyes 
had  never  looked  into  one  another  before' — ^upon  that  trial  the  scales 
of  justice  were  held  with  absolutely  even  hand.  No  greater  display 
of  judicial  skill  and  judicial  rectitude  was  ever  witnessed.  No  more 
effective  dignity  ever  added  weight  to  judicial  language.  Outside  the 
court  and  through  the  country  it  was  cried  that  'the  people  of  Amer- 
ica demanded  a  conviction;'  and  within  it  all  the  pressure  which 
counsel  dared  to  borrow  was  exerted  to  this  end.  It  could  hardly 
be  passed  by.  'That  this  court  dares  not  usurp  power,  is  most  true,' 
began  the  last  lines  of  Marshall's  charge  to  the  jury.  'That  this 
court  dare  not  shrink  from  its  duty  is  not  less  true.  No  man  is 
desirous   of   becoming  the   peculiar   subject   of   calumny.     No   man. 


160 A  Government  of  Laws 

might  he  let  the  bitter  cup  pass  from  him  without  self-reproach, 
would  drain  it  to  the  bottom.  But  if  he  has  no  choice  in  the  case, 
if  there  is  no  alternative  presented  to  him  but  a  dereliction  of  duty 
or  the  opprobrium  of  those  who  are  denominated  the  world,  he  merits 
the  contempt  as  well  as  the  indignation  of  his  country  who  can  hesi- 
tate which  to  embrace.'  That  counsel  should,  he  said,  be  impatient  at 
any  deliberation  of  the  court,  and  suspect  or  fear  the  operation  of  mo- 
tives to  which  alone  they  could  ascribe  that  deliberation,  was  perhaps  a 
frailty  incident  to  human  nature,  'but  if  any  conduct  could  warrant  a 
sentiment  that  it  would  deviate  to  one  side  or  to  the  other  from  the 
line  prescribed  by  duty  and  by  law,  that  conduct  would  be  viewed 
by  the  Judges  themselves  with  an  eye  of  extreme  severity,  and  would 
long  be  recollected  with  deep  and  serious  regrets.' 

"The  result  was  acquittal,  and  as  was  said  by  the  angry  counsel 
for  the  government,  'Marshall  has  stepped  in  between  Buir  and 
death!'  Though  the  disappointment  was  extreme,  though  started 
from  the  level  of  excited  popular  feeling,  it  made  its  way  upward 
till  it  reached  the  dignity  of  grave  dissatisfaction  expressed  in  a 
president's  message  to  congress,  though  the  trial  led  to  legislative 
alteration  of  the  law,  the  judge  was  unmoved  by  criticism,  no  matter 
from  what  quarter,  and  was  content  to  await  the  Judgment  of  pos- 
terity. Never,  in  all  the  dark  history  of  state  trials,  was  the  law, 
as  then  it  stood  and  bound  both  parties,  ever  interpreted  with  more 
impartiality  to  the  accuser  and  the  accused." 

Had  the  recall  been  in  vogue  at  the  time  of  Burr's  trial,  John 
Marshall  would  have  been  recalled,  and  what  a  loss  it  would  have  been 
to  the  American  people,  few  can  estimate!  Our  government  of  laws 
would  have  long  since  disappeared  had  it  not  been  for  the  constitu- 
tion and  its  great  expounder,  John  Marshall,  unless  another  Mar- 
shall had  saved  the  constitution.  Congress  would  long  ago  have  set 
aside  the  constitution,  and  in  the  place  of  a  constitutional  govern- 
ment would  have  substituted  one  of  men. 

The  case  of  Burr  illustrates  more  forcibly  than  any  other  that  I 
can  call  to  mind  at  this  time,  the  wisdom  of  ,and  the  security  in  a 
government  of  laws.  If  ours  were  a  government  of  men  instead  of 
a  government  of  laws,  the  inhibition  against  ex  post  facto  laws  would 
be  brushed  aside  by  the  momentary  passions  of  the  people,  and  a 
law  would  be  made  for  each  particular  case,  and  it  would  be  framed 
to  suit  the  excited  passions  of  the  people.  In  other  words,  anarchy, 
or  chaos,  which  is  another  word  for  anarchy,  would  reign.  No  man 
would  be  safe.  Life,  property,  reputation  would  be  at  the  mercy  of 
the  clamoring,  unreasoning  mob! 

Here,  Mr.  President,  I  am  constrained  to  remark  that  legislatures 
are  sometimes  as  wanting  in  reason  as  is  an  excited  public    History 
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furnishes  many  Instances  in  proof  of  this.  More  often,  though,  for 
want  of  courage  to  do  the  right  and  wise  thing,  legislatures  unwisely 
yield  to  the  pressure  of  the  storms  of  party  rage  or  popular  caprice. 
The  judgment  of  posterity  always  condemns  such  acts  by  legislatures. 

The  judiciary  should  be  free  from  all  Interference  by  the  legis- 
lature. There  are  several  ways  in  which  legislatures  have  been  wont 
to  coerce  the  judiciary.  The  distinction  between  legislative  and  Judi- 
cial functions  is  that  the  former  is  to  make  the  law,  for  future  cases, 
and  that  the  latter  Is  to  declare  it  as  to  cases  which  have  already 
occurred.  It  is  one  of  the  fundamental  principles  of  our  constitution, 
and  an  important  ingredient  of  a  free  government,  that  the  legislative 
and  judicial  powers  shall  be  kept  distinct  and  separate.  Likewise  it 
is  fundamental  under  our  government  that  the  power  of  making  gen- 
eral laws  for  future  cases  shall  never  be  placed  in  the  ^same  hands 
with  that  of  declaring  and  applying  it  to  particular  and  present  cases. 
The  union  of  these  two  powers  In  the  same  hands  constitutes  the  worst 
of  despotisms.  The  peculiar  and  distinguishing  characteristic  of  des- 
potism is  that  a  man  may  be  punished  for  an  act,  which  when  he  did 
it,  was  not  forbidden  by  law.  While,  on  the  other  hand,  it  is  the 
essence  of  freedom  that  no  act  can  be  treated  as  a  crime  unless  there 
was  a  precise  law  forbidding  it  at  the  time  it  was  committed.  If  a 
man  is  to  be  thus  condemned,  then  indeed  we  have  the  form  of  a 
free  government,  but  the  substance  of  despotism. 

Before  such  a  rule  is  established  let  it  be  remembered  that  It  is 
a  two-edge  sword.  Let  those  who  contemplate  the  making  of  such  a 
despotic  rule  remember  that  power  must  often  change  hands  In  a 
popular  government;  that  after  every  political  struggle  the  victor- 
ious party  comes  into  power,  with  resentments  to  gratify  by  the 
destruction  of  their  defeated  opponents.  Let  them  remember  that 
precedents  by  which  actions  innocent  when  done  may  be  converted 
Into  crimes  are  the  most  convenient  and  effectual  instruments  of 
revenge  and  destruction  with  which  a  victorious  party  can  be  fur- 
nished. Let  them  beware  how  they  give  their  approval  to  principles 
which  may  soon  be  turned  against  themselves;  how  they  forge  bolts 
which  may  soon  be  hurled  against  their  own  heads.  In  a  popular 
government,  such  as  ours,  where  power  Is  fluctuating,  where  con- 
stitutional principles  are  therefore  so  important  for  the  protection 
of  the  weaker  party  against  the  stronger,  it  above  all  things  be- 
hooves the  party  in  power  to  adhere  to  the  principles  of  justice,  lest 
by  departing  from  them  they  furnish  the  provocation  and  the  weapon 
for  their  own  destruction. 

I  have  said  that  there  are  several  ways  in  which  legislatures  coerce 
the  judges  of  our  courts.  One  way  is  by  the  misuse  of  the  law  of 
impeachment.     Here  I  must  be  permitted  to  digress  long  enough  to 
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state  that  what  I  shall  say  on  the  subject  of  impeachment  will  have 
no  reference  whatever  to  the  recent  case  that  so  much  agitated  the 
minds  of  the  people  living  in  that  part  of  your  state  lying  west  of 
yonder  beautiful  and  majestic  range  of  mountains.  If  my  remarks 
on  this  subject  shall  associate  themselves  in  your  minds  with  that 
case,  it  will  be  a  mere  coincident.  I  have  no  knowledge  whatever  of 
the  facts  in  that  case  further  than  that  I  gleaned  from  the  publif; 
press,  which  is  not  always  reliable.  Allow  me  to  say»  however,  that 
the  impression  I  gained  from  reading  the  newspapers  was  that  the 
case  was  brought  on  because  the  learned  Judge  gave  a  Judgment  in 
a  suit  in  equity  brought  by  the  United  States  to  cancel  the  citizen- 
ship papers  of  a  man, — which  Judgment  was  the  only  one  which  an 
honest  judge  could  have  given  under  the  circumstances.  I  must  be 
permitted  to  say  that  I  admire  his  courage  and  his  fidelity  to  his 
duty  in  that  case. 

But,  to  resume,  I  want  to  make  it  clear  that  I  find  no  fault  with, 
and  no  criticism  of,  the  provision  in  our  federal  and  state  constitu- 
tions for  the  impeachment  of  judges  and  other  officers.  It  is  the 
misuse  of  this  law  that  I  find  myself  unable  to  approve.  What  is  the 
popular  conception  of  this  constitutional  provision?  Why,  sir,  it  is 
that  an  officer  may  be  impeached  for  anything  that  he  may  do  that 
happens  to  be  unpopular  at  the  time.  Forsooth,  for  playing  chess  on 
Saturday  afternoon,  if  that  innocent  pastime  fails  to  obtain  the 
approbation  of  the  majority  of  the  people.  And  members  of  con- 
gress or  of  the  state  legislature,  to  gain  the  approbation  of  their  con- 
stituents and  make  themselves  popular,  are  willing  to  bring  on  a  bill 
of  impeachment.  They  are,  in  most  cases,  either  without  Judicial 
minds  or  venal. 

What  is  the  constitutional  description  of  those  official  acts  for 
which  a  public  officer  may  be  arraigned  before  the  high  court  of 
impeachment?  In  the  federal  constitution  it  is  declared  that  the 
officers  there  named  shall  be  removed  from  office  on  impeachment 
for,  and  conviction  of,  treason,  bribery  or  other  high  crimes  and 
misdemeanors.  If  a  judge  is  guilty  of  treason  or  bribery  or  any 
high  crime  or  high  misdemeanor  be  should  be  impeached  and  con- 
victed, and  in  this  manner  removed  from  office,  but  not  for  any 
act  that  does  not  fall  within  the  definition  of  high  crime  or  high 
misdemeanor.  "Crime"  and  "misdemeanor"  are  technical  terms,  well 
understood  among  lawyers  and  defined  in  law. 

Does  not  the  court  provided  by  the  constitution  for  the  trial  of 
impeachments  give  us  some  idea  of  the  grade  of  the  offenses  Intended 
for  its  Jurisdiction?  Under  the  federal  constitution  it  is  the  Senate 
of  the  United  States  that  constitutes  the  high  court  of  impeachment— 
a  body  that  the  fathers  evidently  supposed  would  collect  within  itself 
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the  Justice  and  the  majeety  of  the  American  people.  Was  such  a 
high  court  created  to  sit  and  scan  and  punish  paltry  errors  and  in^ 
discretions  too  insignificant  to  have  a  name  in  the  penal  code»  too 
paltry  for  the  notice  of  a  police  court?  This  would  indeed  be  em* 
ploying  an  elephant  to  remove  an  ant  hill. 

Since  the  beginning  of  our  national  existence  a  large  number  of 
Judges  of  state  courts  and  a  few  federal  judges  have  been  Impeached. 
A  few  were  corrupt  and  deserved  the  condemnation  of  the  people  that 
was  visited  on  them.  In  most  cases,  however,  the  impeachments 
were  for  acts  that  did  not  amount  to  impeachable  offenses.  Shall 
Impeachments  be  brought  on  the  mere  caprice  of  an  excited  public^ 
or  must  they  not  be  on  some  known  law  of  the  country?  An  im* 
peachment,  to  be  legal,  must  without  doubt  be  for  some  offense 
either  of  omission  or  commission  against  some  statute  of  the  United 
States  or  some  statute  of  a  particular  state,  or  against  some  proviso 
Ion  of  the  common  law. 

This  subject  of  impeachment  will  serve,  as  well  as,  and  perhaps 
better  than,  any  other  to  illustrate  the  rule  I  stated  in  the  beginning, 
that  where  the  law  is  uncertain  there  is  no  law.  And  if  the  laws  of 
a  government  are  uncertain  then  that  government  is  not  a  govern^ 
ment  of  laws,  but  of  men,  as  will  be  seen  as  I  proceed. 

I  maintain,  as  essential  to  a  free  government,  that  no  man  should 
be  criminally  condemned  except  for  the  violation  of  some  known 
law  by  which  he  was  bound  to  be  governed.  Nothing  is  so  necessary 
to  the  administration  of  Justice  as  that  the  criminal  code  should  be 
certain  and  known.  Judges,  as  well  as  private  citizens,  should  know 
precisely  the  path  they  are  to  walk  in,  and  what  they  may  and  may 
not  do.  No  sword  should  tremble  over  the  head  of  a  Judge;  nor  should 
the  ground  be  spread  with  snares  and  quicksand,  that  may  appear  fair 
to  the  eye  of  the  traveler.  Is  there  to  be  one  rule  of  Justice  for  a 
judge  and  another  for  a  private  citizen,  so  that  while  the  latter  is 
protected  from  surprise,  from  the  malice  and  caprice  of  every  man, 
and  every  body  of  men,  and  can  be  punished  only  for  the  violation  of 
laws  made  known  to  him  In  advance,  the  former  is  to  be  exposed  to 
punishment  without  knowing  his  offense,  and  the  criminality  or  inno- 
cence of  his  conduct  is  to  depend  not  upon  the  laws  existing  at  the 
time,  but  upon  the  notions  of  a  body  of  men?  If  so,  a  Judge  may 
thus  be  removed  from  his  office  for  an  act  strictly  legal,  if  a  house  of 
representatives,  federal  or  state,  according  as  the  Judge  is  a  federal 
or  a  state  officer,  shall  choose  to  consider  such  act  impeachable.  It 
was  never  contemplated  by  the  framers  of  the  constitution  that  the 
judiciary  should  thus  be  laid  prostrate  at  the  feet  of  the  house  of 
representatives.  No  Judge  should  be  placed  in  jeopardy  to  satisfy 
the  clamor  of  an  unthinking  and  unreasoning  public.    Can-  a  legisla- 


[64 A  GOVERKMENT  OF  LaWS 

ture,  federal  or  Btate,  create  offenses  at  Its  will,  and  declare  that  to  be  a 
crime,  whicli,  when  done,  was  not  a  crime?  It  regnlres  the  concurrenci^ 
of  both  houses  of  the  legislature  and  the  president,  or  the  governor* 
as  the  case  may  be,  to  enact  a  law,  except  In  those  cases  where  it  is 
passed  by  a  two-thirds  vote  oyer  a  veto.  If  the  house  of  representa- 
tives, of  congress,  or  of  a  state  legislative  assemMy,  were  to  direct  that 
an  act  heretofore  not  forbidden  by  law,  should  hereafter  become  penal» 
such  declaration  would  be  a  mere  nullity,  unless  duly  sancti<Hied  by 
the  senate  or  the  upper  house  of  the  state  legislature,  and  approved  by 
the  president  or  the  governor.  Will  they  then  be  permitted,  in  the 
exercise  of  their  power  of  impeachmf'nt,  to  create  crimes  and  inflict 
serious  penalties  never  before  suspected  to  be  criminal?  If  this  be 
true  then  every  valuable  liberty  of  every  impeachable  officer  is  pros* 
trated  at  the  foot  of  the  bouse  of  representatives.  We  have  all  heard, 
and  with  horror,  of  the  Roman  emperor  who  placed  his  laws  so  high 
on  the  pillars  of  the  forum  that  the  best  eyes  could  not  read  them«  but 
nevertheless  severely  punished  any  breach  of  them.  The  power  some- 
times claimed  by  the  house  of  representatives  to  make  anything  crim- 
inal at  their  pleasure,  is  a  thousand  times  more  dangerous,  more 
tyrannical.  The  laws  of  Caligula,  though  fixed  on  columns  however 
high,  might  yet,  by  extraordinary  efforts  be  deciphered;  but  here,  if 
the  congress  is  permitted  to  misuse  the  law  of  impeachment,  officers 
of  government  must,  to  be  safe,  be  able  to  foresee  what  will  be  the 
changing  opinions  of  men  on  points  of  decorum.  The  rule  of  conduct 
lies  buried  in  the  bosom  of  futurity. 

I  come  now  to  a  consideration  of  the  recall  of  Judges.  What  is 
this  proposition  that  is  agitating  the  minds  of  the  American  people, 
and  that  is  seriously  proposed  to  be  enacted  into  law?  First,  let  me 
answer,  it  is  not  progressive,  but  is  retrogressive.  It  is  a  proposal  to 
turn  back  the  pages  of  history,  the  cycles  of  time,  for  more  than  two 
thousand  years  and  adopt  an  experiment  that  wrecked  that  govern- 
ment of  pure  democracy,  the  capital  of  which  was  the  seat  of  ancient 
learning.  This  power  of  recall  existed  in  Athens  more  than  four  hun- 
dred years  before  the  Christian  era,  but  never  existed  in  a  republican 
form  of  government  until  within  the  last  five  or  six  years.  It  Is  the 
weapon  of  unreasoning  agitators  and  of  demagogues.  Our  very  sense 
of  natural  Justice  revolts  against  it  Actuated  by  Jealousy,  moved 
by  malice,  without  reason  or  Justice  to  support  them,  the  personal  or 
political  enemies  of  a  Judge, — ^the  dignity  of  whose  position  and  office 
forbids  him  to  take  to  the  hustings  in  defense  of  himself — start  a 
hue  and  cry  about  him  that,  like  a  ball  of  snow  rolling  down  hfll,  in- 
creases as  it  goes  on.  The  unfounded  or  greatly  magnified  accusations 
of  enemies  and  agitators,  the  groundless  or  senseless  cry  of  dema- 
gogues, the  poisonous  whisperings  of  calumny,  prepare  the  voters  to 
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complete  the  destruction  of  reputation.  Voters  who  have  no  knowl* 
ed^e  of  any  grieyance;  without  an  Impartial  hearing;  without  evi- 
dence, for  calumny  is  not  eridence,  except  of  malice  In  the  heart  of 
him  who  utters  it;  without  reason  or  the  semblance  of  justice, — exer- 
cise the  arbitrary  and  abhorrent  power  of  recall.  Behold  the  result! 
An  honorable  and  courageous  man  has  been  stricken  down  to  satisfy 
the  clamor  of  the  mob;  all  that  was  dear  to  him,  save  honor,  has  been 
ruthlessly  snatched  and  torn  away,  as  were  the  insignia  of  rank  and 
authority  from  the  uniform  of  that  gallant,  courageous,  patient  officer 
of  the  French  army — Alfred  Drefus!  Contemplate,  my  friends,  this 
picture  of  the  exercise  of  the  power  of  recall.  It  is  not  overdrawn. 
It  is  just  such  as  we  may  expect  to  see,  and  what  we  wlM  in  fact  see, 
if  the  recall  of  Judges  is  adopted  by  the  American  people.  In  this 
manner  will  honorable  Judges  be  disgraced  and  removed  from  office. 
When  reason  is  dethroned;  when  calumny,  passion  and  prejudice  are 
in  the  ascendent, — ^the  rage  of  the  storm  is  sure  to  be  great,  its  devas- 
tation terrible! 

Is  It  not,  Mr.  President,  one  of  the  maxims  of  natural  justice,  as 
well  as  of  our  jurisprudence,  that  no  man  shall  be  condemned  unheard 
and  without  a  fair  trial?  Are  the  American  people  seriously  to  con- 
template the  abandonment  of  this  great  principle  of  natural  justice, 
this  polestar  that  has  led  us  for  so  many  years  along  paths  of  safety, 
this  bulwark  of  our  liberties?  Ah!  let  it  be  hoped  that  the  American 
people,  who,  as  a  whole,  have  always  wanted  to  be  Just,  reflect  before 
they  take  so  terrible  a  step.  I  seem  now.  Mr.  President,  to  hear  an 
answer  from  a  certain  quarter,  that  a  judge  against  whom  the  recall 
is  invoked,  may  set  forth,  under  the  proposed  law,  his  defense  in  two 
hundred  words!  Am  I  doomed  to  hear  this  from  a  lawyer,  from  one  who 
has  spent  his  life  In  the  study  of  that  science  the  aim  of  which  Is 
justice  between  men!  Cannot  every  one  see,  upon  a  moment's  reflection, 
that  it  is  impossible  within  the  compass  of  two  hundred  words,  or  even 
two  thousand,  to  administer  an  antidote  to  the  poison  of  the  calumny 
that  flows  from  a  single  word — corrupt?  When  the  breath  of  sus- 
picion is  whispered  in  one  word  against  the  chastity  of  a  virtuous 
maiden,  a  thousand  words  will  not  suffice  to  answer  and  silence  it. 
And  so  it  is  with  false  accusations  and  vile  calumnies  hurled  against 
a  judge  by  one  whose  heart  is  filled  with  malice  and  who  is  the  pro- 
duct of  the  lowest  and  most  depraved  elements  of  fallen  humanity. 
We  are  accustomed  to  trials  of  another  sort;  trials  where  reason  and 
Justice  rule;  trials  by  Impartial  jurors  before  an  impartial  court; 
trials  where  the  witnesses  are  under  the  restraint  and  the  sanctity  of 
an  oath;  triads  in  which  accusations  may  be  answered,  witnesses 
cross-examined  and  evidence  heard  and  weighed;  trials  in  which  the 
law — ^not    made    for    that   one    occasion,    but    made    long    before — Is 
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adhered  to  and  is  declared  by  a  Judge  who  is  acting  under  the 
restraint  of  an  oath  and  whose  learning  enables  him  to  apply  the 
definite  and  fixed  principles  of  the  law.  I  grant  that  there  are  cormpt 
Judges — but,  be  It  said  to  the  credit  of  the  bench  and  the  bar.  they 
are  few  when  compared  to  the  whole  number  of  Judges  in  the  United 
States.  If  a  Judge  is  corrupt  he  should  be  removed  from  office  and 
punished.  But  let  it  be  done  in  an  orderly,  fair  and  constitutional 
manner.  If  impeachment  is  not  a  practical  method,  then  let  another 
be  provided,  but  let  it  be  fair  and  let  it  be  conatitutionaL 

There  are  a  hundred  other  reasons  why  the  recall  of  Judges,  in 
the  manner  proposed,  is  unfair,  inexpedient,  unwise.  But  time  will 
not  permit  of  their  mention  at  this  time.  Mr.  President,  the  recall  of 
Judges  is  subversive,  destructive,  of  every  principle  on  which  the 
fathers  established  our  government, — ^those  principles  that,  for  more 
than  a  century  of  national  existence  have  insured  our  liberties,  have 
secured  us  in  our  rights,  have  vouchsafed  our  happiness  and  our 
prosperity! 

I  wish  that  I  could  attract  your  attention  to,  and  point  out  to  you 
all  the  indicia  of  tjiis  gangrene  of  anarchy.  But  I  confess  to  not 
being  able  to  accomplish  so  vast  an  undertaking,  even  if  time  per- 
mitted.   Allow  me,  however,  time  to  mention  briefly  one  or  two  more. 

What  would  be  the  effect  of  the  incorporation  into  our  laws  of  this 
proposed  recall  upon  the  conduct  of  the  Judges  themselves,  and  the 
necessary  resulting  effect  upon  the  people?  It  would  make  the  Judges 
disregardful  of  the  fixed  and  established  rules  of  law.  Judges  would 
appreciate  that  in  order  to  be  secure  in  their  positions  they  would 
have  to  render  their  decisions  not  according  to  those  fixed  and  estab- 
lished principles  and  rules  of  law  that  time  and  experience  have 
proven  to  be  wise  and  wholesome, — ^but  according  to  the  whims,  the 
desires,  the  caprices,  the  fleeting  passions,  the  demands  of  unreason- 
able agitators  and  demagogues.  Thus  decisions  and  Judgments  would 
be  ever  varying  according  to  the  changing  notions  of  those  who  would 
have  the  power  to  recall.  No  man  would  be  sure  of  Justice;  no  man 
would  be  secure  in  his  person  or  property.  Law  would  not  be  uniform; 
it  would  be  ever  changing  and  uncertain.  And  we  have  seen  that 
where  the  law  is  uncertain  there  is  no  law.  A  new  law  would  be  made 
for  each  case,  not  beforehand  but  at  the  time  of  trial  and  after  the 
occurrence  of  the  events  that  might  be  the  subject  of  investigation 
and  adjudication.  All  laws  would  be  ex  post  facto  laws  which  thought- 
ful men  know  would  be  destructive  of  our  liberties.  Ours  would  then 
be  a  government  of  men  and  not  of  laws.  Chaos  would  reign;  passion, 
which  is  ever  changing,  would  be  the  controlling  factor  in  all  decis- 
ions. Reflect  a  moment,  and  compare  such  a  government  with  the 
one  established  by  our  forefathers  in  which  reason  is  the  rule,  protee- 
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tlon  and  justice  the  aim.  Rather  than  to  live  under  such  a  govern- 
ment as  the  recall  of  judges  would  change  ours  into  I  would  prefer  to 
take  my  chances  in  Turkey. 

What  student  of  history  is  there  who  does  not  recognize  the  evils 
and  the  tyranny  of  a  pure  democracy?  A  republic  is  a  state  in  which 
the  sovereignty  resides  in  the  people,  but  in  which  the  administration 
is  lodged  in  officers  elected  by  and  representing  the  people.  It  is  a 
representative,  in  contradistinction  to  a  pure  democracy.  It  is  a  state 
that  is  ruled  by  representatives  of  the  people  according  to  convention, 
according  to  established,  fixed  and  certain  laws.  While  in  some 
instances  the  power  to  recall  Judges  has  been  retained  by  monarchs 
and  despots.  I  cannot  recall  any  instance  since  ancient  days  where 
the  recall  of  Judges  by  popular  vote  has  prevailed.  Not  until  within 
the  past  few  years,  and  here  in  what  we  are  wont  and  pleased  to  call 
the  most  enlightened  government  of  either  ancient  or  modem  times 
do  we  find  this  obnoxious  measure  seriously  advocated. 

The  pure  and  Impartial  administration  of  Justice  is  of  all  things  the 
most  important  of  the  people.  Who  shall  be  governor  of  the  state  or 
president  of  the  federal  government,  or  what  tariff  shall  be  exacted 
or  general  laws  passed,  occupy  the  particular  attention  of  politicians. 
These  things  concern  but  seldom  the  happiness  of  the  great  mass  of 
the  people.  But  the  impartial  administration  of  law  between  men 
comes  to  every  man's  door,  and  is  essential  to  every  man's  happiness 
and  prosperity.  For  this  reason  I  regard  the  Judiciary  the  most  im- 
portant one  of  the  three  departments  of  government,  and  its  independ- 
ence and  purity  of  the  most  interesting  consequence  to  every  man. 

While  our  Judges  are  fully  protected  from  the  influence  of  favor 
or  fear,  the  rights  of  the  people  cannot  be  very  unsafe.  But  if  Judges 
are  to  ever  be  exposed  to  the  threats  of  those  influential  with  the 
majority,  and  to  be  condemned  by  the  mere  voice  of  prejudice,  can 
they  hold  the  scales  of  Justice  in  equipoise  with  firm  hands?  No.  If 
the  nerves  of  a  Judge  are  of  steel  they  must  tremble  in  so  perilous  a 
situation.  In  England  the  complete  independence  of  the  Judiciary  has 
for  generations  been  regarded,  and  has  proven  to  be,  the  only  sure  safe^ 
guard  of  true  liberty,  and  the  only  means  of  securing  known  and  uni- 
form laws  that  act  upon  every  man  alike.  I  have  heard  it  suggested 
that  while  this  independence  is  very  necessary  under  a  monarchy,  to 
secure  the  people  against  the  oppression  of  those  in  power,  yet  the 
same  reasons  for  it  do  not  exist  under  our  republican  government.  It 
is  argued  that  it  is  inconsistent  with  the  nature  of  our  government  for 
any  part  of  It  to  be  independent  of  the  people  from  whom  all  governmen- 
tal power  emanates.  I  maintain  the  reverse  of  this.  If  I  were  asked 
in  what  kind  of  government,  a  monarchy  or  a  republic,  the  independ- 
ence of  Judges  is  most  essential,  I  would  unhesitatingly  say  in  the 
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latter.     All  goreniments  require  permanent  principles  to  give   them 
stability  and  character.    History  shows  that  the  want  of  this  has  been 
the  great  deficiency  in  republics.    No  faith  can  be  given*  at  home  or 
abroad*  to  a  people  whose  policies  are  constantly  changing  with  popu- 
lar opinion.    But  if  the  judiciary  is  stable  and  independent  and  the 
rule  of  justice  rests  upon  certain  laws  and  upon  known  and  fixed  prin- 
ciples, it  gives  a  security  and  character  to  the  government  which  are 
essential  to  its  successful  intercourse  with  the  outside  world  and  In 
its  internal  affairs.     This  independence  is  necessary  to  secure   tl&e 
people   against  oppression.     All   history  demonstrates  that  tyranny 
and  oppression  are  found  not  in  monarchies  alone,  but  in  republics 
as   well,  both  ancient  and  modem.     In   republics  and   democracies 
oppression  springs  from  the  impulse  of  some  sudden  passion  or  preju- 
dice, while,  generally,  in  monarchies  it  is  deliberately  planned  and 
carried  out.    The  people  never  destroy  deliberately,  and  usually  return 
to  reflection,  and  therefore  justice,  if  passion  is  not  kept  inflamed. 
But  while  the  fit  is  on  their  spoliation  and  cruelty  are  more  terrible 
than  that  of  the  most  monstrous  tyrant.     It  is  to  protect  them  from 
the  violence  of  their  own  passion  that  it  is  necessary  to  have  fixed 
and  certain  laws  and  a  firm,  courageous  and  independent  judiciary 
that  Is  both  able  and  willing  to  stay  the  frensy  of  an  excited  populace. 

If  a  Seneca  has  been  killed  under  the  ferocity  of  a  Nero,  a  Socrates 
has  been  destroyed  under  the  delusion  of  a  republic  An  independent 
judiciary,  firm  and  courageous,  with  fixed  and  certain  laws,  would 
have  saved  one  from  the  fury  of  a  tyrant,  and  preserved  the  other 
from  the  madness  of  a  people. 

Remember  that  it  was  Alexander  Hamilton  who,  after  propound- 
ing this  question:  '*Why  has  government  been  instituted  at  all?" 
made  this  answer:  "Because  the  passions  of  men  will  not  conform 
to  the  dictates  of  reason  and  justice  without  constraint."  (Fed- 
eralist, No.  16).  In  establishing  our  present  government  it  was 
the  purpose  of  the  fathers  not  only  to  free  themselves  from  the 
tyranny  of  the  English  government,  but  to  protect  themselves  and 
their  posterity  against  the  tyranny  of  an  unrestrained  democracy. 
We  are  accustomed  to  hear  a  jargon  about  the  sovereignty  of  the  peo- 
ple, and  that  nothing  in  a  republic  should  be  independent  of  them. 
This  is  a  hackneyed  phrase,  and  there  is  none  in  our  language  more 
abused  or  more  misunderstood.  I  hold  that  the  just  and  legitimate 
sovereignty  of  a  people  is  truly  a  great  thing.  It  consists  in  the  full 
acknowledgment  that  all  power  originally  emanated  from  them,  and 
that  all  responsibility  is  finally  due  to  them.  This  sovereignty  does 
not,  however,  consist  in  a  right  to  Interfere  with  the  regular  and  legal 
operations  of  their  representatives  who  have  been  intrusted  with  the 
management  of  public  affairs,  who  are  carrying  out  policies  and  pro- 
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ceeding  according  to  fixed  and  definite  rules  previously  provided  for 
them.  Having  delegated  their  power,  having  distributed  it  for  various 
purposes  into  various  channels,  and  directed  Its  course  within  certain 
well  defined  limits, — ^they  have  no  right  to  Impede  its  orderly  exercise 
by  those  to  whom  it  has  been  delegated.  Having  parted  with  their 
power  under  certain  regulations  and  restrictions,  they  are  done  with 
it  for  the  present — ^they  are  bound  by  their  own  act.  If  this  be  not  so 
what  government  have  we?  What  rule  of  conduct?  None — but  are  in 
a  state  of  savage  anarchy  and  confusion. 

A  wise  man  will  not  trust  himself  to  act  upon  matters  of  great 
concern  and  importance  while  in  a  state  of  great  excitement  when  his 
passions  are  aroused.  He  will  await  the  return  of  reason  and  com- 
posure. Why  then  should  the  people  as  a  whole,  among  whom  are 
foolish  as  well  as  wise  men,  trust  themselves  to  act  during  a  time  of 
sreat  party  rage,  public  excitement,  when  the  passions  of  men  are 
aroused,  in  matters  of  great  moment  or  when  the  rights,  the  property, 
the  liberty,  the  reputation  or  the  life  of  a  citizen  is  the  stake? 

Our  federal  constitution,  upon  which  all  of  our  state  constitutions 
are  patterned,  restricts  the  powers  of  the  three  branches  or  depart- 
ments of  government.  To  this  fact  is  due  the  great  importance  of  the 
judicial  department.  And  to  this  fact  also  is  due  the  necessity  of  the 
judiciary  being  separate  from  the  other  departments,  and  absolutely 
independent  of  them  and  the  people.  Under  governments  having 
constitutions  that  do  not  limit  the  powers  of  the  executive  and  legis- 
lative departments  the  courts  are  only  called  upon  to  construe  and 
apply  laws  that  are  made  and  changed  from  time  to  time  by  the  legis- 
lature. But  our  courts,  under  our  form  of  government,  have  the  added 
and  most  important  duty  of  protecting  the  people  against  encroach- 
ments upon  their  rights  by  the  executive  and  the  legislature — ^both 
state  and  federal.  Illustrations  of  this  are  familiar  to  every  lawyer. 
This  function  of  our  courts  is  more  essential  to  the  preservation  of  the 
government  itself,  and  its  constitution,  than  any  other  feature  of  our 
government.  To  insure  the  strength  and  virility  of  our  judicial  de- 
partment of  government,  and  its  effective  discharge  of  these  import- 
ant duties,  its  complete  independence  is  absolutely  essential.  The  in- 
dependence of  the  judiciary  Is  therefore  necessary  to  the  protection  of 
the  citizen  and  the  preservation  of  our  form  of  government. 

The  judicial  recall  would  fill  the  judicial  offices  with  inferior  and 
unscrupulous  men.  What  man  of  self  respect  would  be  willing  to 
accept  a  judicial  office  if  he  might  be  removed  from  office  and  humil- 
iated, for  no  just  cause,  by  the  whims  or  caprice  or  prejudice  of  an 
unreasoning  public?  No  man  who  would  be  unwilling  to  set  aside  the 
fixed  and  settled  rules  of  law;  no  man  who  would  be  unwilling  to  set 
aside  positive  law  and  engage  in  judicial  legislation,  no  man  who 
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would  be  unwilling  to  violate  the  sacred  rights  of  another,  no  man 
who  would  be  unwilling  to  make  his  decisions  and  judgment  satisfy 
the  demands  of  the  clamoring,  excited  mob,  would  dare  accept  a  judi- 
cial office.  No  judge  who  would  hold  the  scales  of  justice  in  equipoise 
with  a  firm  hand  could  hold  his  office.  Such  impartiality  as  marked 
the  conduct  of  Marshall  at  the  trial  of  Burr  would  set  the  recall 
machinery  in  motion  and  bring  about  the  removal  of  him  who  would 
refuse  to  disregard  law  and  satisfy  the  demands  of  the  crowd.  Thus 
would  our  judiciary,  instead  of  being  strengthened,  instead  of  having 
its  standard  raised,  instead  of  being  respected,  be  degraded  and  held 
in  scorn  and  reproach. 

Am  I  to  be  answered  that  judges,  under  the  proposed  recall,  would 
not  yield  to  the  temporary  passions  of  the  people?  If  so,  my  re- 
joinder is  that  history  affords  ample  proof  that  they  would.  Besides, 
our  knowledge  of  human  nature  and  the  weaknesses  of  man  must 
convince  us  of  this.  There  are  many  instances  in  history  of  Judsea 
who,  in  utter  disregard  of  law  and  in  violation  of  sacred  personal 
rights,  even  where  the  recall  did  not  prevail,  in  order  to  court  the 
favor  and  secure  the  approbation  of  the  multitude,  yielded  to  their 
unreasonable,  unlawful  and  unjust  demands.  For  want  of  time  one 
instance  only  can  be  noticed.  I  refer  to  the  trial  of  Jesus  of  Nazareth 
before  Pontius  Pilate.  The  story  of  this  trial  is  best  told  in  the 
language  of  St.  Luke,  as  follows: 

"And  the  whole  multitude  of  them  arose,  and  led  him  unto  Pilate. 

"And  they  began  to  accuse  him,  saying,  We  found  this  fellow  per> 
verting  the  nation,  and  forbidding  to  give  tribute  to  Caesar,  saying 
that  he  himself  is  Christ  a  king. 

"And  Pilate  asked  him,  saying.  Art  thou  the  King  of  the  Jews?  And 
he  answered  him  and  said.  Thou  sayest  it 

"Then  said  Pilate  to  the  chief  priests  and  to  the  people,  I  find  no 
fault  in  this  man. 

"And  they  were  the  more  fierce,  saying.  He  stirreth  up  the  people, 
teaching  throughout  all  Jewry,  beginning  from  Galilee  to  this  place. 

"When  Pilate  heard  of  Galilee  he  asked  whether  the  man  were  a 
Galilean. 

"And  as  soon  as  he  knew  that  he  belonged  unto  Herod's  jurisdiction. 
he  sent  him  unto  Herod,  who  himself  also  was  at  Jerusalem  at  that 
time. 

"And  when  Herod  saw  Jesus  he  was  exceeding  glad  for  he  was 
desirous  to  see  him  of  a  long  season,  because  he  had  heard  many 
things  of  him;  and  he  hoped  to  have  seen  some  miracle  done  by  him. 

"Then  he  questioned  with  him  in  many  words;  but  he  answered 
him  nothing. 
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'And  the  chief  priests  and  scribes  stood  and  vehemently  accused 
him. 

"And  Herod  with  his  men  of  war  set  him  at  nought,  and  mocked 
him,  and  arrayed  him  in  a  gorgeous  robe,  and  sent  him  again  to  Pilate. 

"And  the  same  day  Pilate  and  Herod  were  made  friends  together; 
for  before  they  were  at  enmity  between  themselves. 

"And  Pilate,  when  he  had  called  together  the  chief  priests  and  the 
rulers  and  the  people, 

"Said  unto  them,  Ye  have  brought  this  man  unto  me,  as  one  that 
perverteth  the  people:  and,  behold,  I  having  examined  him  before  you, 
have  found  no  fault  in  this  man  touching  those  things  whereof  ye 
accuse  him: 

"No,  nor  yet  Herod:  for  I  sent  you  to  him;  and,  lo,  nothing  worthy 
of  death  is  done  unto  him. 

"I  will  therefore  chastise  him,  and  release  him. 
(For  of  necessity  he  must  release  one  unto  them  at  the  feast). 

'And  they  cried  out  all  at  once  saying.  Away  with  this  man,  and 
release  unto  us  Barabbas: 

"(Who  for  a  certain  sedition  made  in  the  city,  and  for  murder, 
was  cast  into  prison). 

'Pilate  therefore,  willing  to  release  Jesus,  spake  again  unto  them. 

'But  they  cried,  saying,  Crucify  him,  crucify  him. 

'And  he  said  unto  them  the  third  time.  Why,  what  evil  hath  he 

done?    I  have  found  no  cause  of  death  in  him:    I  will  therefore  chastise 
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him,  and  let  him  go. 

"And  they  were  instant  with  loud  voices,  requiring  that  he  might 
be  crucified.    And  the  voices  of  them  and  of  the  chief  priests  prevailed. 

"And  Pilate  gave  sentence  that  it  should  be  as  they  required. 

"And  he  released  unto  them  him  that  for  sedition  and  murder  was 
cast  into  prison,  whom  they  had  desired;  but  he  delivered  Jesus  to 
their  will." 

Doubt  ye,  my  friends,  that  similar  scenes  would  be  enacted  under 
the  recall  of  Judges?    No,  they  would  be  of  common  occurrence. 

I  hear  in  some  quarters  the  argument  that  If  Judges  are  recalled 
unjustly  they  will  be  vindicated  by  posterity.  Yes,  that  may  be  true, 
but  the  judgment  of  posterity  is  slow  in  forming,  and  the  unfortunate 
judges  who  would  be  humiliated  and  wronged  would  not  be  here  to 
learn  of  their  vindication. 

Let  us  reflect  upon  the  words,  bearing  directly  upon  the  independ- 
ence of  the  judiciary,  of  James  Madison  and  Alexander  Hamilton,  two 
sages  whose  Federalist  papers  give  us  the  best  and  clearest  under- 
standing of  the  intention  of  the  framers  of  the  Constitution.  Mr. 
Madison,  in  writing  about  the  tyranny  of  a  temporary  majority,  says: 
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"From  this  view  of  the  subject  it  may  be  concluded  that  a  pure 
democracy,  by  which  I  mean  a  society  consisting  of  a  small  number 
of  citizens  who  assemble  and  administer  the  government  In  person, 
can  admit  of  no  cure  for  the  mischiefs  of  faction.  A  common  passloD 
or  interest  will  in  almost  every  case  be  felt  by  a  majority  of  the  whole, 
a  communication  and  concert  result  from  the  form  of  government 
itself;  and  there  is  nothing  to  check  the  inducements  to  sacrifice  the 
weaker  party  or  an  obnoxious  Individual.  Hence  it  is  that  such  democ- 
racies have  ever  been  spectacles  of  turbulence  and  contention;  have 
ever  been  foimd  incompatible  with  personal  security  or  the  rights  of 
property,  and  have  in  general  been  as  short  in  their  lives  as  they  have 
been  violent  in  their  deaths. 

"A  republic,  by  which  I  mean  a  government  in  which  the  scheme 
of  representation  takes  place,  opens  a  different  prospect  and  promises 
the  cure  for  which  we  are  seeking.  Let  us  examine  the  points  in 
which  it  differs  from  a  pure  democracy  and  we  shall  comprehend  both 
the  nature  of  the  cure  and  the  efficacy  which  it  must  derive  from 
the  union." 

And  the  following  is  from  the  pen  of  Mr.  Hamilton: 

"The  complete  Independence  of  the  courts  of  justice  is  peculiarly 
essential  in  a  limited  constitution.  By  a  limited  constitution  I  under- 
stand one  which  contains  certain  specified  exceptions  to  the  legislative 
authority;  such,  for  instance,  as  that  it  shall  pass  no  bills  of  attainder, 
ho  ex  post  facto  laws,  and  the  like.  Limitations  of  this  kind  can  be 
preserved  in  practice  in  no  other  way  than  through  the  medium  of 
courts  of  justice,  whose  duty  it  must  be  to  declare  all  acts  contrary  to 
the  manifest  tenor  of  the  constitution  void.  Without  this  all  the  res- 
ervation of  particular  rights  or  privileges  would  amount  to  nothing. 

"This  independence  of  the  Judges  is  equally  requisite  to  guard  the 
constitution  and  the  rights  of  individuals  from  the  effects  of  those  iU 
humors  which  the  arts  of  designing  men  or  the  influence  of  partic- 
ular conjunctures  sometimes  disseminate  among  the  people  themselves, 
and  which,  though  they  speedily  give  place  to  better  information  and 
more  delicate  reflection,  have  a  tendency  in  the  meantime  to  occasion 
dangerous  innovations  In  the  government  and  serious  oppressions  of 
the  minor  party  In  the  community."  ^ 

In  1829,  when  John  Marshall  was  seventy-four  years  old,  he  was 
chosen  a  member  of  a  convention  to  revise  the  constitution  of  his 
native  state.  In  that  convention,  upon  the  subject  of  judicial  tenure 
he  spoke,  as  it  is  said,  "with  the  fervor  and  almost  the  authority  of 
an  apostle."  No  one  in  that  body  of  great  men  knew  so  well  as  he 
how  a  judge,  standing  between  the  powerful  and  the  powerless,  is 
bound  to  administer  justice  to  both,  and  that,  for  this  reason,  his  own 
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position  should  be  beyond  the  power  or  reach  of  any  mortal  man  or 
set  of  men.    This  is  what  he  said: 

"Advert,  sir,  to  the  duties  of  a  Judge.  He  has  to  pass  between  the 
government  and  the  man  whom  that  government  is  prosecuting — ^be- 
tween the  most  powerful  individual  in  the  community  and  the  poorest 
and  most  unpopular.  It  is  of  the  last  importance  that  in  the  per- 
formance of  these  duties  he  should  observe  the  utmost  fairness.  Need 
I  press  the  necessity  of  this?  Does  not  every  man  feel  that  his  own 
personal  security  and  the  security  of  his  property  depend  upon  that 
fairness?  The  Judicial  department  comes  home  in  its  effects  to  every 
man's  fireside;  it  passes  on  his  property,  his  reputation,  his  life,  his  all. 
Is  it  not  to  the  last  degree  important  that  he  should  be  rendered 
perfectly  and  completely  independent  with  nothing  to  control  him  but 
God  and  his  conscience?  ♦  •  ♦  I  acknowledge  that  in  my  Judgment 
the  whole  good  which  may  grow  out  of  this  convention,  be  it  what  it 
may,  will  never  compensate  for  the  evil  of  changing  the  judicial  tenure 
of  office.  ♦  ♦  ♦  I  have  always  thought  from  my  earliest  youth  till 
now  that  the  greatest  scourge  an  angry  heaven  ever  inflicted  upon  an 
ungrateful  and  sinning  people  was  an  ignorant,  a  corrupt,  or  a  de- 
pendent Judiciary." 

For  those  who  may  think  that  Madison  and  Hamilton  and  Marshall 
lived  too  long  ago  for  their  words  of  advice  to  be  followed  in  this  day 
of  "progressiveism,"  let  me  quote  a  short  paragraph  from  the  pen  of 
an  uihto-date  progressive.  It  is  that  scholarly  statesman  who  now,  as 
Its  nominee  for  the  great  office  of  president,  bears  aloft  the  standard 
of  the  Democratic  party,  Woodrow  Wilson,  whose  language  I  borrow: 

"The  recall  of  Judges  is  another  matter.  Judges  are  not  lawmakers. 
They  are  not  administrators.  Their  duty  is  not  to  determine  what 
the  law  shall  be,  but  to  determine  what  the  law  is.  Their  independ- 
ence, their  sense  of  dignity  and  freedom,  is  of  the  first  consequence 
to  -the  stability  of  the  state.  To  apply  to  them  the  principle  of  the 
recall  is  to  set  up  the  idea  that  the  determinations  of  what  the  law 
is  must  respond  to  popular  impulse  and  to  popular  Judgment.  It  is 
sufficient  that  the  people  should  have  the  power  to  change  the  law 
when  they  will.  It  is  not  necessary  that  they  should  directly  influence 
by  threat  of*  recall  those  who  merely  interpret  the  law  already  es- 
Ublished." 

The  Judicial  recall,  if  adopted,  would  not  only  discourage  but  pre- 
vent lawyers  possessing  high  ideals  from  accepting  judicial  offices. 
No  such  lawyer  would  permit  himself  to  be  placed  In  a  position  where 
he  would  have  to  decide  cases  contrary  to  his  conscience  or  else  suffer 
the  humiliation  and  disgrace  of  being  removed  from  office.  The  adop- 
tion of  judicial  recall  would  be  a  return  to  the  tyranny  of  a  pure 
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democracy.  It  is  contrary  to  the  fundamental  principle  of  a  republican 
form  of  government,  which  is  to  protect  the  people  from  the  tyranny 
of  the  executive,  the  minority  from  the  tyranny  of  the  majority.  One 
of  the  principles  of  a  republican  form  of  government  is  that  the 
people,  in  whom  the  sovereignty  resides,  shall  manage  the  affairs  of 
government  only  through  representatives  duly  selected  for  that  pur- 
pose. To  the  maintenance  of  such  a  government  it  is  essential  that 
there  should  be  a  separate  Judicial  department  that  is  independent 
not  only  of  the  executive  and  legislative  departments,  but  also  of  the 
majority  of  the  people.  The  judicial  recall  would  destroy  both  the 
representative  character  of  the  government  and  the  judicial  system. 

Muck-raking  newspapers  and  magazines  to  the  contrary,  I  neverthe- 
less maintain  that  it  is  not  necessary  to  disturb  the  independence 
of  the  judiciary  In  order  to  settle  the  economic  questions  that  now 
agitate  the  American  people  or  the  controversy  between  labor  and 
capital. 

I  must  notice  now,  Mr.  President,  for  a  moment  only,  that  other 
and  wilder  proposition  that  has  lately  been  advanced  to  foist  upon 
the  American  people  what  is  termed  the  recall  of  judicial  decisions. 
If  this  proposition  had  not  come  from  a  man  whose  prominence  and 
previous  connection  with  the  government  in  the  most  exalted  office 
within  the  gift  of  the  people  demand  for  him  respectful  attention  I 
would  not  deem  it  necessary  or  dignified  to  even  mention  the  subject, 
so  perfectly  ridiculou  and  sily  it  is. 

To  adopt  this  measure  would  be  to  compass  the  destruction  of  our 
republican  form  of  government  at  one  bound,  in  one  fell  swoop.  Most 
all  that  I  have  said  about  the  recall  of  judges  applies  with  equal,  if 
not  greater,  force  to  this  silly,  though  dangerous,  proposal.  Picture 
to  yourselves,  please,  the  effect  of  such  a  power  in  the  people,  the 
working  of  such  a  law,  if  law  it  could  be  called!  First,  it  would  be  a 
repeal,  in  effect  if  not  in  terms,  of  the  constitution — of  every  provision 
in  that  title  deed  to  our  liberties.  There  would  no  longer  be  any  rc^ 
strictions  upon  the  passage  of  laws,  upon  the  executive,  upon  any- 
thing or  anybody— except  the  restrictions  that  would  be  bom  of  the 
fear  of  the  terrors  and  ravages  of  unrestrained  anarchy!  This  sub- 
ject is  not  worthy  of  the  serious  consideration  of  men  of  sense,  and  I 
will  waste  no  further  time  with  it.  I  prefer  to  leave  it  where  I 
found  it,  with  the  gentleman  whose  prowess  as  a  hunter  of  wild  and 
rapacious  animals  in  the  jungles  and  on  the  plains  of  Africa  will  be, 
for  him,  with  posterity,  a  greater  claim  to  distinction  than  will  be 
his  bringing  forward  this  revolutionary  doctrine  for  the  serious  con- 
sideration of  an  intelligent  people.  Under  such  a  state  of  anarchy 
as  the  recall  of  decisions  would  surely  bring  about  we  might  expect 
to  see  such  scenes  re-enacted  as  the  people  of  Rome  were  accustomed 


Hon.  Jesse  B.  Roote 175 

to  see  under  the  worst  of  the  emperors.  The  annals  of  the  emperors 
show  a  various  picture  of  human  nature  which  we  would  vainly  seek 
among  the  characters  of  modern  history.  We  may  trace  in  the  conduct 
of  the  emperors  of  the  Roman  empire  the  utmost  lines  of  both  vice 
and  virtue — the  meanest  degeneracy  and  the  most  exalted  perfection. 
The  unparalleled  vice  of  the  unworthy  successors  of  Augustus  and  the 
magnificent  theater  on  which  they  were  enacted  saved  them  from 
oblivion.  The  unrelenting  Tiberius,  the  ferocious  Caligula,  the  weak 
Claudius,  the  profligate  and  cruel  Nero,  and  the  beastly  Vitellius,  are 
now  condemned  to  everlasting  infamy.  So  let  it  be  with  this  infa- 
mous doctrine. 

Though  not  much  accustomed  to  talk  about  the  will  of  the  people, 
I  know  of  no  one  who  bows  with  more  reverence  to  that  will,  when 
constitutionally  declared,  than  I.  But,  Mr.  President,  shall  we  give  up 
the  constitution,  this  sheet  anchor  of  personal  rights,  to  commit  our- 
selves to  the  storm  of  party  rage,  personal  animosity  and  popular  ca- 
price? Shall  we  throw  away  this  great  landmark,  established  by  ths 
wisdom  and  the  patriotism  of  the  sages  who  brought  forth  our  republi- 
can government?  Instead  of  having  our  sacred  rights  secured  by  fixed 
and  known  principles  of  law,  shall  we  leave  them  to  be  frittered  away  by 
the  ever  varying  passions  of  the  moment?  No,  sir,  I  hope  not.  Let  us 
remember  that  unjust  principles  that  are  adopted  for  particular  purposes 
are  two-edged  swords,  which  will  rebound  on  the  head  of  him  who  uses 
them;  and  that  Justice,  although  it  may  be  an  inconvenient  restraint 
on  us  when  we  are  strong,  is  the  only  sure  rampart  behind  which 
we  may  hope  to  find  protection  when  we  become  weak.  Power  which 
depends  on  popular  favor  is,  Mr.  President,  of  all  things  under  the 
sun  the  most  fleeting  and  transient,  it  being  sure,  from  time  to  time, 
to  change  hands.  When  those  who  now  control  the  thunder  of  the 
power  of  recall  shall  themselves  occupy,  as  they  soon  may,  a 
situation  where  they  may  be  stricken  down  by  its  bolts,  they 
will  be  glad  to  invoke,  and  unless  the  people  now  set  a  great  ex- 
ample of  good  government,  will  invoke  in  vain  those  constitutional 
securities  which  have  insured  our  national  happiness  and  prosperity 
for  more  than  «a  century  and  a  quarter.  These  considerations  of 
themselves,  Mr.  President,  must  strike  the  mind  with  a  force  that 
cannot  be  increased  by  any  efforts  of  mine.  It  is  sufficient  merely 
to  bring  them  into  the  view  of  reasonable  citizens. 

The  duty  that  is  imposed  on  judges  is  at  all  times  delicate,  and  in 
cases  where  life  or  liberty  may  be  affected,  where  reputation  de- 
pends on  the  issue,  the  judge's  duty  becomes  peculiarly  arduous  to 
one  possessing  an  honorable  and  a  generous  mind.  The  most  delicate 
and  most  embarrassing  of  all  situations  must  be  that  of  a  judge 
presiding  upon  the  trial  of  a  person  who,  from  political  or  any  other 
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cause,  may  have  excited  hostile  feelings  In  his  mind.  It  is  then  that 
an  honorable  Judge  most  dreads  the  influence  of  his  passions.  It  is 
then  that  he  needs  fixed  laws  that  will  support  his  conduct,  his  de- 
cisions and  his  Judgment,  lest  he  should  afford  ground  for  the  sus- 
picion that  he  gratified  his  resentments  under  the  semblance  of  exe- 
cuting the  law. 

Fixed  rules  of  law  are  of  even  greater  importance  to  one  called 
upon  to  answer  a  charge  of  having  committed  crime.  When  the  rules 
of  law  defining  offenses  are  certain  and  fixed,  then  is  every  man  safe, 
because  he  may  know  the  law.  But  if  in  each  particular  case  that 
is  to  be  the  law  which  the  passions,  the  prejudices  or  the  political 
views  of  the  moment  may  dictate — then  indeed  are  we  in  a  desperate 
situation,  and  was  the  blood  of  our  fathers  shed  in  vain.  So  mon- 
strous a  principle  cannot  be  endured,  and  I  hope  will  not  receive 
even  the  temporary  sanction  of  the  American  people. 

In  governments  such  as  ours  there  will  ever  be  a  confiict  of  parties. 
Must  a  judge  be  in  favor  of  the  ruling  power,  whether  right  or 
wrong?  Or,  must  he,  anticipating  the  triumph  of  the  minority,  how- 
ever improper  their  views  may  be,  act  with  them?  And  shall  a  Judge, 
by  conscientiously  performing  his  duty,  and  thereby  offending  one  or 
perhaps  both  parties,  be  made  the  victim  of  the  one  or  the  other, 
perhaps  of  each,  as  they  successively  have  power?  I  hope  not  A 
Judge  should  feel  safe  so  long  as  he  violates  no  law,  so  long  as  he 
discharges  his  duty  in  an  impartial  manner,  regardless  of  whom  he 
may  displease  thereby. 

To  a  judge  it  must  be  the  sweetest  consolation  that  when  he  has 
sentenced  a  fellow  citizen  to  dishonor  and  disgrace,  he  has  merely 
pronounced  the  decision  of  the  law,  rather  than  his  own.  This  fact 
must  soothe  his  mind  under  the  anguish  which  it  must  feel  from 
looking  upon  another's  distress.  Who  is  there,  I  ask,  who  would 
want  our  judges  to  court  the  applause  of  the  auditors  rather  than 
have  them  act  from  principle?  No  one,  I  hope.  Who  would  wish 
them  to  be  popular  Judges,  who  look  forward  in  all  their  decisions 
not  for  the  approval  of  the  wise  and  good,  of  their  conscience — but 
of  the  rabble,  or  any  prevailing  party?  The  American  people  have 
been  wont  to  boast  of  theirs  as  a  government  of  laws,  but  it  cannot 
be  such  unless  the  laws  are  impartially,  without  regard  to  popularity, 
carried  into  execution.  Will  Judges  be  permitted  to  say:  "This  law 
I  will  execute,  and  this  I  will  not;  because  in  the  first  case  the  law  is 
popular,  and  in  the  other  it  is  not?"  No.  The  security  of  our  most 
sacred  rights  depends  on  us  having  Judges  who  will  with  firmness  and 
courage,  even  sternness,  discharge  their  duties  impartially.  It  is  the 
duty  of  Judges  to  enforce  the  laws  regardless  of  how  unpopular  they 
may  be  to  any  portion  of  the  community.    If  the  holy  sanctuary  of 
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our  courts  Is  to  be  Inyaded  by  party  feeling  or  popular  prejudice; 
and  If  justice  is  to  sufCer  her  garments  to  be  stained  by  tlie  foul 
venom  of  political  bigotry,  we  may  indeed  fear  the  ruin  that  will 
surely  follow. 

If  time  be  measured  by  the  life  of  nations  it  was  not  so  very  long 
ago  that  the  fathers  established  on  this  Western  hemisphere  a  gov- 
ernment upon  principles  that  had  then  been  untried  in  political  sci- 
ence— ^and  that  government  was  looked  upon  by  friends  with  anxiety, 
by  enemies  with  open  derision.  A  little  more  than  a  hundred  years 
have  passed  since  then;  and  now  the  result  of  the  experiment  of  the 
fathers  is  open  to  the  contemplation  of  the  world.  The  republic, 
bom  of  patriotism  and  a  love  of  liberty,  and  reared  aloft  upon  the 
principles  of  the  constitution,  still  stands,  exceeding  the  hopes  of  its 
Tounders,  silencing  by  its  achievements  the  doubts  of  the  incredulous 
and  the  derision  of  its  enemies.  It  stands  today,  in  all  Its  majesty, 
surpassing  in  grandeur  the  most  renowned  governments  of  modern 
as  well  as  of  ancient  times.  After  passing  through  the  vicissitudes  of 
I)olltical  strife  of  more  than  a  century  the  republic  is  still  united, 
has  the  same  protecting  constitution,  and  is  so  strong  as  to  banish 
all  fear  of  attack  from  without,  and  be  secure  from  all  dangers  from 
within,  except  the  perils  of  degeneracy! 

Conscious  of  having  detained  you  much  too  long,  my  apology  is 
my  zeal  for  the  cause  In  which  I  speak.  In  conclusion,  let  me  express 
the  hope  that  the  bar  of  this  country.  In  this  hour  of  peril,  will  not  be 
found  wanting  in  the  discharge  of  the  duty  that  rests  upon  us — the 
duty  of  staying  the  hand  of  anarchy  masquerading  under  the  form 
and  in  the  name  of  the  Recall  of  Judges — ^the  duty  of  preserving  to 
ourselves  and  our  descendants  a  Government  of  Laws,  and  an  Inde- 
pendent Judiciary. 
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*  BEPORT  OF  OOMMITTEB  ON  OBITUARIES. 


Hon,  W.  T,  Dovelh  President  of  the  Washington  State  Bar  Association: 

Dear  Sib:  Tour  Committee  on  Obituaries  begs  leave  to  report 
that  since  the  adjournment  of  our  Association  at  Spoliane  last  year,  it 
flnds  that  the  following  named  twenty-one  members  of  the  Bar  of 
Washington  have  passed  away: 


ALBBRT   J.    TENNANT. 

August  19,  1911,  Albert  J.  Tennant,  Junior  member  of  the  law-firm 
of  Roberts,  Battle,  Hulbert  and  Tennant,  of  Seattle,  died  in  that  city, 
following  an  operation  for  appendicitis  six  days  previously.  Mr. 
Tennant  was  bom  in  New  Zealand  in  1877,  and  was  brought  to  Wash- 
ington by  his  parents  when  he  was  about  four  years  old.  The  family 
settled  in  Clallam  county  and  later  moved  into  King  county.  He  was 
a  graduate  of  the  Seattle  high  school,  and  he  studied  in  the  University 
of  Washington  In  1896  and  1897.  He  became  a  law  clerk  for  the  firm 
of  Ballinger,  Ronald  and  Battle.  In  1902  he  was  admitted  to  the  bar. 
He  remained  in  the  same  ofilce  imtil  the  time  of  his  death;  the  firm 
meanwhile  undergoing  changes  by  the  retirement  of  Judge  Ballinger 
to  become  commissioner  of  the  general  land  ofilce,  and  subsequently 
to  become  in  March,  1909,  secretary  of  the  interior;  and  the  retire- 
ment of  James  T.  Ronald  from  law  practice  to  become  a  Judge  of  the 
superior  court  of  King  county. 

Shortly  after  his  admission  to  the  bar  Mr.  Tennant  was  married  to 
Miss  Sina  Johnson,  of  Portland,  who  survives  him. 

At  a  meeting  of  the  Bar  of  Seattle  to  pay  tributes  to  the  memory 
of  Mr.  Tennant,  Judge  James  T.  Ronald  said: 

"He  was  the  best  friend  I  had.  Fourteen  years  of  his  life  and 
mine  were  spent  in  close  association. 

"I  recall  in  1895  when  a  boy  came  to  us  and  said  that  he  wanted 
to  become  a  lawyer.  I  did  not  need  anybody.  Times  were  hard.  He 
did  not  want  anything.  He  asked  for  nothing  but  a  chance.  I  was 
not  favorably  impressed  with  him.  I  am  56  years  old,  and  I  have 
never  had  a  death  outside  my  family  that  so  affected  me. 

"I  told  the  boy  that  the  road  was  rough  and  rocky  and  full  of 
blind  and  false  trails  and  paved  with  lost  hopes  and  bitter  disap- 
pointments. 

"He  said,  'I  am  willing  to  try.'    He  never  hesitated  a  minute. 
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'He  did  not  try  to  be  admitted  to  the  bar  until  he  had  been  in  the 
office  six  years,  and  a  member  of  the  supreme  bench  told  me  he 
passed  the  best  examination  of  any  applicant  at  that  bar. 

"In  the  first  year  I  discovered  that  Albert  was  ^ick  and  could  act 
in  an  emergency  on  his  own  initiative.  If  he  was  told  to  serve  papers 
he  served  them.  And  if  he  made  a  mistake  on  the  spur  of  the  mo- 
ment in  his  early  years  he  called  us  up  and  told  us  about  It  Albert 
Tennant  never  lied. 

"Wihen  he  started  with  us  he  was  carrying  two  newspapers*  coming 
late  in  the  morning  and  leaving  late  in  the  evening.  At  the  end  of  a 
year  I  gave  the  boy  enough  to  drop  one  paper.  At  the  end  of  a  year 
and  a  half  I  gave  him  a  little  more,  not  more  than  |20  or  |25  a  month, 
and  he  dropped  both  papers. 

"He  was  faithful  in  study.  He  was  as  regular  in  that  office  as  the 
clock.    There  never  was  a  better  student  than  Albert  Tennant. 

"When  the  firm  of  Ballinger,  Ronald  A  Battle  was  formed,  I  asked 
my  partners  to  let  me  take  Albert  over  with  me.  They  did  not  know 
him  then,  but  they  soon  did.  Soon  we  began  to  raise  his  salary,  but 
Albert  Tennant  never  asked  for  a  raise.  He  never  complained  of  what 
he  was  getting. 

"One  day  Judge  Ballinger  called  Albert  into  his  office  after  con- 
sulting Judge  Battle  and  me.    Judge  Ballinger  said: 

"  'Albert,  from  this  day  you  are  a  full  member  of  this  partnership.' 

"Albert  could  not  say  anything.  Albert  was  not  a  gusher.  He 
always  showed  by  his  actions  his  appreciation. 

"I  remember  the  curl  of  his  Up,  and  a  tear  came  into  his  eye.  He 
said,  'I  did  not  expect  that.    I  do  not  deserve  it.'    But  he  did. 

"Albert  Tennant  was  quick  to  think  and  that  accurately.  He  had 
the  utmost  confidence  In  his  opinion  when  he  had  formed  it.  I  never 
knew  his  superior  in  that  respect.  He  was  a  man  of  action  when  he 
made  up  his  mind.    He  achieved  success  by  that  characteristic 

"I  have  tried  a  great  many  cases,  big  and  little,  with  a  great  many 
lawyers,  and  I  would  rather  have  Albert  Tennant  at  my  side  in  a 
heavy,  complicated  law-suit  than  any  man  I  ever  knew."* 


WILLIAM  H.  FLBrr. 

On  the  night  of  September  5-6,  1911,  William  H.  Flett,  associated 
in  the  practice  of  law  at  Seattle  with  Charles  E.  Shepard,  died  in 
that  city.  He  was  bom  May  10,  1856,  at  Somers,  Kenosha  county, 
Wisconsin.     He  was  graduated  from  the  University  of  Wisconsin  in 
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1884.  He  entered  upon  the  practice  of  law  at  Merrill  in  that  state, 
and  served  that  town  for  five  years  as  its  attorney.  In  1897  he  was 
elected  as  a  member  of  the  legislature  of  Wisconsin  and  was  re-elected 
for  the  following  term.  In  1906  he  came  to  the  Pacific  Coast  to  in- 
vestigate some  industrial  projects  in  the  State  of  Washington  and  in 
British  Columbia.  He  decided  to  remove  to  this  state,  and  he  settled 
in  Tacoma.  He  afterwards  went  to  Seattle  and  entered  into  partner- 
ship with  Mr.  Shepard.  His  wife  survives  him.  In  Wisconsin  he  was 
an  ardent  supporters  of  Robert  M.  LAFollette;  and  in  this  state  he 
was  an  active  leader  in  the  same  line  of  politics  and  one  of  the  most 
earnest  supporters  of  Senator  Miles  Poindezter. 


W.  BL  PARKBR. 

October  2,  1911,  at  Seattle,  W.  E.  Parker  passed  away.  He  was 
only  twenty-five  years  old.  He  was  a  graduate  of  the  University  of 
Washington,  in  which  he  was  a  brilliant  debater.  He  was  a  very 
promising  young  lawyer,  and  his  career  was  cut  short  by  a  surgical 
operation  which  he  felt  that  he  must  undergo. 


HBOGS  D.  WOOLF. 

At  Tacoma,  on  October  5,  1911,  Meggs  D.  Woolf  passed  away.  He 
was  bom  in  the  town  of  Delmore,  New  York,  September  20,  1846.  At 
the  commencement  of  the  Civil  War  he  was  living  in  the  town  of 
Burr  Oak,  Michigan;  and  although  only  fifteen  years  of  age,  he  en- 
listed in  Company  "K,"  Seventh  Regiment  of  Michigan  Volunteer  In- 
fantry, in  which,  and  in  the  Third  Company  of  the  Second  Battalion 
of  Veteran  Reserve  Corps,  he  faithfully  served  for  three  years.  On 
May  21,  1874,  while  he  was  studying  law,  he  was  married.  In  1876  he 
was  admitted  to  the  bar.  In  1879  he  removed  to  Oirard,  Kansas, 
where  he  practiced  law  until  the  autumn  of  1881,  when  he  removed 
to  Huron,  South  Dakota.  He  remained  at  the  latter  place  until  1889, 
when  he  removed  to  Tacoma.  He  spent  one  year  in  the  State  of  Idaho; 
but,  with  this  exception,  he  practiced  law  in  Tacoma  until  his  death. 
He  was  much  esteemed  by  his  brethren  in  Tacoma.  • 
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HARRY  A.  FAIRCHILD. 

Early  in  the  morning  of  October  8,  1911,  Harry  A.  Fairchild,  a  mem- 
ber of  tbe  Washington  Public  Senrioe  Commission  and  one  of  the  best 
known  lawyers  in  the  state,  suffered  a  sudden  stroke  of  apoplexy  and 
expired.  He  was  bom  in  Ontario,  Canada,  in  1858.  In  1883  he  was 
admitted  to  the  bar  at  Fargo,  North  Dakota,  and  the  next  year  he 
came  to  Washington  and  located  in  that  part  of  the  City  of  Bellingham 
which  was  then  known  as  Old  Whatcom.  Two  years  afterwards  he  was 
elected  prosecuting  attorney  of  Whatcom  and  Skagit  counties.  His 
activity  and  ability  in  politics  brought  him  into  general  notice  through- 
out the  state.  He  served  in  the  house  of  representatives  of  the  state 
legislature  in  1901.  In  1904  he  became  the  leader  of  the  dominant 
Republican  element  of  that  iMirty  in  Whatcom  county  and  was  quite 
influential  in  securing  the  nomination  of  Albert  E.  Mead  for  governor. 
When  the  Railroad  Commission  was  created  Governor  Mead  named 
Mr.  Fairchild  as  chairman  of  that  body.  Governor  Hay  appointed  him 
to  the  Public  Service  Commission,  in  which  it  was  generally  recog- 
nized that  he  rendered  diligent,  faithful  and  important  service  to  the 
state;  indeed,  he  may  be  regarded  as  a  martyr  to  his  public  Bervlces. 
He  was  married  on  November  15,  1885,  to  Miss  Georgia  A.  Crockett, 
who  bore  him  a  son,  Muir  Fairchild.  His  death  was  deeply  mourned 
throughout  the  state. 


DAVID   STBWART. 

At  Chehalls,  in  Lewis  county,  October  19.  1911,  David  Stewart  died. 
He  was  born  in  Glasgow,  Scotland,  in  1846,  and  came  to  America  when 
a  young  man.  He  studied  law  in  Bismarck,  North  Dakota,  and  prac- 
ticed in  that  city.  He  came  to  Chehalis  in  1890  and  shortly  after- 
wards entered  into  law  partnership  with  Mr.  W.  A.  Reynolds.  In 
1894  he  was  elected  mayor  of  Chehalis  and  held  this  position  for  seven 
consecutive  terms.  In  1901  he  was  elected  prosecuting  attorney  of 
Lewis  county,  and  attracted  general  attention  by  his  vigorous  prose- 
cution of  what  were  known  as  the  tax  title  cases.  He  was  married  in 
1904  to  Miss  Sadie  Packer  of  Portland,  who  survives  him,  together 
with  a  five-year-old  son. 
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AliBBRT  D.  AVSTIlf. 

At  E^re^ett,  on  December  1,  1911,  Albert  D.  Austin,  who  had  prac- 
ticed law  In  Snohomish  county  for  about  twenty  years,  died  of  heart 
trouble.  He  was  bom  in  LaPorte,  Indiana,  August  31,  1855.  He  re- 
moved thence  in  1869  to  Iowa,  and  the  next  year  to  Grand  City, 
Missouri,  where  he  learned  the  printer's  trade,  studied  law,  and  in 
1879  was  admitted  to  the  bar.  In  1880  he  was  married  to  Miss  Madge 
Morris,  of  which  union  there  Is  one  daughter,  Mrs.  L.  D.  Carpenter, 
residing  in  Seattle.  Mrs.  Austin  survives  him.  In  1890  he  came  to 
"Washington  and  first  settled  in  Seattle;  in  1892  he  removed  to  Sno- 
homish, then  the  capital  of  that  county,  whence  in  January,  1897, 
with  the  removal  of  the  capital,  he  removed  to  Everett.  In  Grant  City, 
Missouri,  he  served  two  terms  as  prosecuting  attorney  of  his  county. 
In  Snohomish  he  entered  into  law  partnership  with  Hon.  W.  P.  Bell, 
formerly  attorney  general  of  the  state  and  now  one  of  the  judges  of  the 
superior  court  of  Snohomish  county.  This  partnership  continued 
until  1908,  when  Mr.  Austin's  health  begain  to  fail.  He  stood  high  in 
the  councils  of  the  Democratic  party  In  Snohomish  county,  but  he 
never  sought  office  there.  He  was  a  shrewd  business  man,  and  left 
a  fortune  of  about  1300,000. 


O.  H.  BALIiOU. 

At  Seattle  in  the  evening  of  December  26,  1911,  O.  H.  Ballou  was 
run  down  and  killed  by  an  automobile  driven  by  one  Richard  H. 
Knowles,  as  Mr.  Ballou  was  returning  from  a  churoh  service.  Mr. 
Ballou  was  sixty-nine  years  of  age.  He  had  lived  for  seven  years  in 
Seattle,  to  which  he  had  come  from  Omaha,  Nebraska.  He  is  sur- 
vived by  his  wife  and  a  married  daughter.  He  occupied  a  prominent 
position  at  the  Nebraska  bar,  but  had  not  entered  very  actively  into 
practice  in  Seattle.  He  was  a  native  of  Saratoga,  New  York,  whence 
he  removed  to  Omaha  in  1877.  In  1890  he  removed  to  Plattsmouth, 
Nebraska,  and  in  1893  to  Columbus,  Washington,  where  he  acquired  a 
fruit  ranch.  Meeting  financial  reverses,  he  went  to  Portland  in  1898 
and  practiced  law  there  until  he  removed  to  Seattle  in  1901.  He  was 
an  active  worker  in  churches  and  charitable  organizations. 
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M08B9  V.  YODER. 

At  the  Western  Washington  Hospital  for  the  Insane,  at  Steilacoom, 
on  the  81st  day  of  December,  1911,  Judge  Moses  V.  Toder  ended  a 
rather  sorrowful  life.  He  had  been  In  that  Institution  but  two  weeks. 
In  Kansas  he  took  high  rank  at  the  bar.  In  1886  he  came  to  Wash- 
ington and  settled  in  Chehalls,  where  for  years  he  was  a  prominent  and 
valued  member  of  the  bar.  He  was  seyenty-fiye  years  old  at  the  time 
of  his  death.    Two  daughters  survlTe  him. 


HA^ITLBSY  S.  KINO. 

January  8,  1912,  at  Olympla,  Hawley  S.  King,  member  of  the  law- 
firm  of  King  A  King,  died.  He  was  a  natiye  son  of  Washington, 
having  been  bom  of  English  parents  in  Cowlits  county,  on  April  26, 
1856.  He  had  practiced  law  In  Olympla  for  twenty  years  with  his 
brother,  Charles  D.  King.  He  is  survived  by  his  widow,  a  son,  and  his 
brother.  He  possessed  the  esteem  and  confidence  of  the  bar  and 
people  of  Olympla. 


At  Aberdeen,  on  January  16,  1912,  John  B.  Quinn  died  of  heart 
failure.  Three  ^ears  previously  he  had  removed  thither  from  Seattle. 
He  was  bom  in  Ohio  in  1850.  Shortly  after  the  Civil  War  he  re- 
moved to  Faribault,  Minnesota,  where  he  began  the  study  of  law  and 
was  admitted  to  the  bar.  He  held  various  city  and  county  officeE 
there,  among  them  the  police  judgeship  of  Northfield  at  the  time  of 
the  raid  of  the  Younger  Brothers  on  the  Northfield  Bank.  Judge 
Quinn  bound  the  prisoners  over  to  trial  in  the  Minnesota  district 
court.  About  thirteen  years  ago  he  and  his  family  removed  to  Seattle. 
He  was  a  large,  prepossessing  man,  with  pleasing  manners,  and  was  A 
general  favorite. 
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JOSBPH  AliBBRT  BROWN. 

On  February  14»  1912,  at  Seattle,  Joseph  Albert  Brown,  son  of 
former  United  States  Senator  Albert  Qallatln  Brown,  of  Mississippi, 
died  after  an  Illness  of  several  weeks'  duration.  He  was  bom  Feb- 
ruary 12,  1849,  at  Capitol  Hill,  Washington,  D.  C.  He  recelTed  the 
degree  of  bachelor  of  arts  at  Oxford  Unlyerslty,  and  was  admitted  to 
the  bar  of  the  State  of  Mississippi  when  he  was  twenty-one  years  of 
age.  He  had  won  considerable  distinction  In  Mississippi,  but  he  re- 
tired from  the  practice  of  law  at  the  age  of  forty-two  and  removed  to 
Seattle.    He  is  survived  by  his  widow  and  two  children. 


SBYIIOUR  A.  CRAlfDAIiL. 

At  Taooma,  on  March  19,  1912,  Seymour  A.  Crandall  died  after  a 
lingering  illness.  He  was  bom  in  Elkhom,  Wisconsin,  February  11, 
1865.  He  was  graduated  from  the  Carleton  college  at  Northfleld, 
Minnesota.  He  studied  law  at  Ann  Arbor,  Michigan,  and  was  admit- 
ted to  the  bar  there;  but  he  entered  the  civil  service  of  the  United 
States  shortly  afterwards  as  a  special  examiner  In  the  pension  office, 
which  position  he  resigned  In  1888  to  come  to  Tacoma,  where  he 
served  as  Assistant  City  Attorney,  and  later  as  a  Justice  of  the  peace 
in  Pierce  county.  He  served  two  terms  in  the  house  of  representa- 
tives of  the  state  legislature  from  the  38th  legislative  district.  In 
1906  he  was  appointed  by  Judge  James  Wlckersham  as  deputy  clerk 
of  the  district  court  at  Valdei,  Alaska.  Later  he  was  appointed 
United  States  Commissioner  at  Latouche,  Alaska,  remaining  there 
until  1909»  when  he  became  ill,  resigned  and  returned  to  Tacoma.  He 
did  not  resume  practice  actively  after  his  return  from  Alaska.  He 
is  survived  by  three  children,  John  W.  Crandall,  of  New  York;  Sey- 
mour A.  Crandall,  Jr.,  and  Miss  Sarah  R.  Crandall,  of  Tacoma. 


JOHH  BDWARD  HAWKINS. 

At  Seattle,  on  March  21,  1912,  John  Edward  Hawkins,  probably 
the  best-known  negro  lawyer  in  the  Pacific  Northwest,  died  after  an 
illness  of  eighteen  months,  caused  by  Brlght's  disease.    He  was  bom 
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in  Illinois  In  1864,  and  in  turn  he  was  Jockey,  miner,  barber  and 
attomey-at-law.  Twenty-one  years  before  his  death  he  came  ta 
Seattle  and  went  to  work  at  his  trade  as  a  barber.  He  studied  law 
under  William  H.  Morris,  and  in  due  time  was  admitted  to  the  bar. 
From  the  outset  he  was  successful.  He  had  gentlemanly  manners  and 
a  pleasing  presence,  and  his  Caucasian  clients  outnumbered  those 
of  his  own  race.    He  left  an  estate  worth  about  |50,00ai 


JOHN  J.  BRO^VNB. 

On  Moran  Prairie,  Spokane  county,  on  Biarch  25,  1912,  John  J. 
Browne,  one  of  the  chief  builders  of  the  city  of  Spokane,  died  of 
neuralgia  of  the  heart  after  oyer-ezertlng  himself  in  catcbtn^:  a  car 
at  Rockwood  station  near  his  home  on  the  Prairie.  He  was  bom 
at  Greenville,  Ohio,  April  28th,  1843.  His  first  schooling '  was  a*. 
Columbia  City,  Indiana;  later  he  attended  Wabash  College,  at  Craw- 
fordsvlUe,  Indiana,  and  completed  his  education  at  the  Uniyersity 
of  Michigan,  from  which  he  was  graduated  with  the  degree  of  LiLkB, 
in  1868.  He  immediately  took  up  the  practice  of  law  at  Columbia, 
Indiana,  whence  he  afterwards  removed  to  Oswego,  Kansas,  where 
he  practiced  for  four  years.  From  Oswego  he  removed,  in  1874,  to 
Portland,  Oregon,  and  entered  upon  the  practice  of  law  there.  The 
population  of  Spokane  Falls  was  only  fifty  when  Mr.  Browne  and  A. 
M.  Cannon  alighted  from  their  primitive  conveyance  in  1878.  Capti- 
vated by  the  b^inty  and  wild  setting  of  the  Falls,  they  resolved  to 
go  no  further.  Cannon  met  Browne  at  The  Dalles,  where  the  latter 
was  trying  a  law-suit.  "Hello,  Cannon,  what  are  you  doing  up  here?" 
was  Browne's  salutation.  The  answer  was:  "I'm  on  my  way  to 
Spokane  Falls.  Don't  you  want  to  go  along?"  Browne  went  alons. 
They  arrived  In  Spokane  on  April  24th,  1878.  They  approached  the 
late  James  N.  Glover,  owner  of  the  townsite,  with  a  proposition  to  bay 
an  interest  in  It,  on  the  promise  of  boosting  for  the  town  and  helping 
to  make  It  an  Important  business  center.  Two  days  later  an  agree- 
ment was  drawn  up  and  signed,  by  which  Glover  sold  them  a  half- 
interest  in  his  claim,  excepting  such  portions  as  he  had  given  to  Mr. 
Post  and  built  upon  himself,  and  a  few  other  lots  which  he  had  vir- 
tually given  away.  They  were  to  pay  Glover  |3000  for  the  half-inter- 
est; $50.00  down,  which  was  all  they  had.  The  final  payments  were 
not  made  for  five  or  six  years.  Browne  and  Cannon  returned  to 
Portland  immediately  after  signing  the  agreement  In  the  Autumn 
of  that  year  they  returned  to  Spokane  Falls  and  rented  rooms  and 
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boarded  with  Mr.  Post  Browne  opened  a  law  office.  Olover  re- 
linquished to  him  one  hundred  and  sixty  acres  on  what  afterwards 
became  Browne's. Addition  to  Spokane  Falls.  Glover  had  a  team  and 
with  it  he  plowed  the  ground  for  Browne's  garden  and  orchard,  at  a 
place  Just  south  of  Pacific  avenue  and  west  of  Maple  street  Browne 
took  an  active  Interest  In  educational  matters,  which  he  completed 
by  service  as  a  Regent  and  President  of  the  Board  of  Regents  of  the 
University  of  Washington,  at  Seattle,  after  having  served  six  years 
aa  a  Trustee  of  the  State  Normal  School  at  Cheney,  and  serving  also 
as  Regent  of  the  State  Ck>llege.  He  was  Instrumental  in  building  the 
first  school  house  In  Spokane,  at  the  place  where  Davenport's 
famous  restaurant  now  stands.  He  was  one  of  the  members  of  the 
€k)nstltutlonal  Convention  which  framed  the  Constitution  of  Wash^ 
Ington.  He  was  one  of  the  first  promoters  of  Spokane's  Street  Rail- 
way system.  With  the  growth  of  the  city  his  fortune  expanded  and 
he  was  obliged  to  relinquish  the  practice  of  the  law  In  order  to  care 
for  his  large  material  Interests.  In  1889  he  bought  The  Spokane 
Chronicle  and  was  Its  editor  and  publisher  until  1896;  he  and  Cannon 
and  Glover  were  the  original  founders  of  the  paper.  He  served  as 
president  of  the  Coeur  d'Alene  Bank  ft  Trust  company,  president  of 
the  Columbia  Valtey  bank,  of  Wenatchee,  president  of  the  Bank  of 
Orovllle,  president  of  the  Browne  Investment  company,  of  Spokane, 
president  of  the  Columbia  Investment  company,  of  Spokane,  president 
of  the  Spokane  Investment  company,  and  of  the  Browne  and  Post 
Investment  company,  besides  being  the  largest  stockholder  in  the 
Bank  of  Cashmere. 

Mr.  Browne  was  married  on  June  16,  1874,  t<J  Miss  Anna  W.  Strat- 
ton,  at  Oswego,  Kansas,  by  whom  he  had  five  children;  Guy  C.  Browne, 
E3arle  P.  Browne,  Alta  (Browne)  Hamilton;  Irma  Sl^^C Browne)  Ross, 
and  Hazel  (Browne)  Sweeley,  the  latter  residing  at  Twin  Falls,  Idaho. 


JOHN  a  ROBINSON. 

At  Seattle,  on  April  9,  1912,  John  O.  Robinson  died  of  a  stroke 
of  paralysis.  He  was  bom  at  Thomaston,  Maine,  on  July  7,  1831.  He 
was  a  graduate  of  Bowdoin  college,  of  the  class  of  1854.  One  of  his 
Intimate  college  friends  was  the  late  Chief  Justice  Melville  Wt  Fuller. 
Mr.  Robinson  came  to  Seattle  in  1889  and  soon  entered  into  law 
partnership  with  the  late  Fred  Rice  Rowell.  Of  late  years  he  had 
not  been  active  at  the  Bar. 
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THBOPHIIiUS   D.   POWBUU 

At  St.  Vincent's  hospital,  In  Portland,  Oregon,  on  the  13th  day  of 
April,  1912,  Theophilus  D.  Powell,  of  Tacoma,  after  an  illness  of  aeT- 
eral  weeks,  passed  away.  He  came  from  Brooklsm,  New  York,  to  Ta- 
coma, in  May,  1888.  He  at  once  openeda  a  law  office  and  entered  upon 
the  practice;  but  as  Tacoma  at  that  time  had  only  a  population  of 
about  twelve  hundred,  and  Mr.  Powell  was  not  a  good  mixer,  he  was 
obliged  to  give  up  the  attempted  practice  and  to  accept  a  position  as 
a  compositor  on  the  Tacoma  Ledger.  As  soon  as  he  saved  some 
money  from  his  earnings,  he  opened  a  law  office,  and  later  entered 
into  a  partnership  with  Louis  D.  CampbeU,  afterwards  Mayor  of 
Tacoma;  which  partnership  continued  until  Mr.  Campbell's  death  in 
1908;  the  firm  name  of  Campbell  and  Powell  being  retained  during 
the  remainder  of  Mr.  Powell's  life.  His  specialty  was  the  examination 
of  Abstracts  of  Title,  and  he  rarely  appeared  in  court.  He  is  survived 
by  his  widow,  a  son  and  two  daughters. 


JABIBS   BRADIiBY  RBAVIS* 

April  29,  1912,  at  Steilacoom,  in  Pierce  county,  former  Chief  Jus- 
tice James  Bradley  Reavis  died.  He  was  bom  in  Boone  county,  Mis- 
souri, on  May  27,  1848,  and  was  therefore  almost  sixty-four  years  of 
age.  He  was  descended  from  a  long  line  of  Scottish  ancestors  who 
settled  in  Virginia  in  Colonial  days.  He  remained  on  his  father's 
farm  in  Missouri  until  he  was  eighteen  years  old.  He  attended  the 
University  of  Kentucky  at  Lexington  and  read  law  at  Hannibal,  Mis- 
souri, where  he  was  admitted  to  the  Bar  in  1874.  He  practiced  there 
for  a  year  and  then  removed  to  Chioo,  California,  where  he  remained 
until  1880,  when  he  came  to  Washington  Territory  and  settled  at 
Goldendale,  in  Klickitat  county,  where  he  entered  into  law  partner- 
ship with  Hon.  Ralph  O.  Dunbar,  one  of  the  Judges  of  our  state  su- 
preme court  since  its  organization.  They  maintained  offices  for  sev- 
eral years  in  both  Takima  and  Klickitat  counties.  In  1884  Mr.  Reavis 
was  elected  a  member  of  the  Territorial  council  from  the  counties  of 
Takima,  Klickitat,  Lincoln,  Douglas,  Stevens  and  Spokane.  He  was 
Regent  of  the  University  of  Washington  from  1888  until  the  admission 
of  the  territory  into  the  Union.  At  the  first  state  election  Mr.  Reavis 
was  the  candidate  of  the  Democratic  party  for  the  supreme  bench, 
but  failed  of  election.  In  1896  he  was  the  candidate  of  the  People's 
Party  of  Washington   (comprising  the  Democratic  party,  the  Silver 
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Republican  party  and  the  People's  party)  for  the  sapreme  bench,  and 
was  elected.  The  last  two  years  of  his  term  he  serred  as  chief  justice. 
On  retiring  from  the  bench.  Judge  Reayls  conmienced  the  practice  of 
law  in  Tacoma,  from  which  he  later  moved  to  Seattle.  He  was  married 
in  1891  to  Minnie  Freeman,  of  Nashyille,  Tennessee,  who  surviyes 
him,  with  two  children,  Smith  Freeman  Reavis,  and  Ann  Preston 
Reavls,  all  residing  in  Seattle. 

In  a  business  way  Judge  Reayls  committed  the  mistake  of  not 
returning  to  his  old  home  at  North  Yakima,  where  he  could  imme- 
diately haye  resumed  a  large  practice,  for  he  stood  weU  with  all  the 
people  of  central  Washington.  At  his  age  he  attempted  to  build  up  a 
business  in  communities  where  he  was  virtually  a  stranger;  and  the 
comparatiye  failure  of  his  effort  produced  a  species  of  melancholy, 
which  affected  him  during  the  last  three  years  of  his  life.  He  was  a 
loyable  character  and  will  long  be  remembered  by  those  who  had  the 
pleasure  of  his  acquaintance. 


HOWARD  H.  L1DWI8. 

In  Phoenix,  Arizona,  on  the  26th  of  May,  1912,  Howard  H.  Lewis, 
of  Seattle,  died  after  a  lingering  illness.  He  was  the  son  of  Hon. 
Joseph  R.  Lewis,  sometime  Chief  Justice  of  Washington  Territory. 
He  was  bom  in  Washington  county,  Iowa,  October  81,  1869,  and  came 
with  his  parents  to  Washington  in  1872,  when  his  father  was  appointed 
as  Associate  Justice  of  the  Supreme  court  of  the  territory.  For  sey- 
eral  years  they  lived  in  Walla  Walla.  Howard's  education  was  com- 
pleted at  the  Uniyersity  of  California;  after  which  he  was  appointed 
a  clerk  of  the  territorial  district  court  in  Seattle.  During  his  incum- 
bency of  this  office  he  studied  law  and  was  admitted  to  the  Bar  in 
1881.  His  father  had  then  retired  from  the  bench,  and  they  entered 
into  partnership  together.  In  1881  he  was  married  to  Miss  Betsey 
Terry,  daughter  of  Charles  C.  Terry,  one  of  the  founders  of  Seattle. 
He  had  a  stronger  inclination  for  business  ventures  than  for  the  prac- 
tice of  law,  and  so  in  1886  he  virtually  quit  the  law  and  embarked  in 
real  estate  and  insurance  business  with  B.  A.  Turner,  under  the 
firm  name  of  Turner  A  Lewis.  With  variring  business  associations, 
he  continued  until  ill  health  overtook  him  and  he  was  obliged  to  re- 
tire from  active  work.    His  widow  and  five  children  survive  him. 
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JOKN  B.  KIN NBAR. 

At  Seattle,  on  May  81,  1912,  John  R.  Kinnear  died  of  paralyBls, 
from  a  stroke  of  which  he  first  suffered  seven  years  preyiously,  and 
of  which  a  recurrence  of  a  severe  nature  came  to  him  in  December, 
1910.  Mr.  Kinnear  was  for  many  years  a  prominent  figure  In  the 
legal,  business  and  political  life  of  King  county,  whose  choice  for 
governor  before  the  Republican  convention  at  Walla  Walla  he  was 
in  1889.  He  had  served  acceptably  in  the  territorial  council.  He 
was  a  member  of  the  constitutional  convention,  of  whose  proceedings 
he  took  complete  long-hand  notes,  which  he  afterwards  carefully  in- 
dexed and  preserved;  they  were  turned  over  to  his  son,  R.  M.  Kinnear, 
with  an  injunction  carefully  to  protect  them,  as  they  probably  con- 
stituted the  only  complete  record  of  the  constitutional  convention  in 
existence.  It  was  currently  reported  and  believed  at  the  time  that 
when  an  effort  was  made  to  purchase  and  print  the  convention  notes, 
powerful  political  interests  opposed  the  publication  of  the  history 
of  the  debates.  Mr.  Kinnear  afterwards  served  in  the  state  senate 
and  was  chairman  of  the  Judiciary  committee. 

Mr.  Kinnear  was  bom  in  West  Point,  Indiana,  July  26,  1842. 
Twenty-six  years  later  he  was  married  in  Bloom|ngton,  Illinois,  to 
Miss  Rebecca  Means,  who  survives  him  with  a  son  (a  former  state 
senator)  and  a  daughter,  Leota  Kinnear. 

Mr.  Kinnear  served  in  the  Civil  War  as  a  private  in  the  86th 
Illinois  Infantry.  He  marched  with  Sherman  from  Atlanta  to  the 
Sea.  At  the  close  of  the  war  he  wrote  a  sketch,  covering  one  hundred 
and  forty  pages,  of  his  regiment  and  brigade.  He  was  attending  Knox 
college,  in  Oalesburg,  Illinois,  when  the  war  broke  out,  and  he  en- 
listed. At  the  close  of  the  war  he  entered  the  Chicago  Law  college, 
meanwhile  studying  law  in  the  office  of  Adlai  R  Stevenson,  after- 
wards vice-prefident  of  the  United  States.  A  sunstroke  suffered  dur^ 
ing  the  war  rendered  it  dangerous  for  him  to  live  during  the  summer 
season  in  the  Middle  Wiest;  so  in  1883  he  removed  to  Seattle,  the  cli- 
mate of  Puget  Sound  being  especially  attractive  and  agreeable  to  him. 
Since  his  retirement  from  the  state  senate  in  1895  Mr.  Kinnear  prac- 
ticed law  but  very  little.  His  health  grew  more  feeble,  year  by  year,  and 
he  remained  most  of  the  time  at  his  beautiful  home  in  that  part  of 
Seattle  generally  known  as  Queen  Anne  hilL  He  accumulated  a 
large  fortune  and  left  an  honored  name. 
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"WIIililAM  T.  WARREN. 

At  Davenport,  the  county  seat  of  Lincoln  county,  on  Saturday,  the 
27th  instant,  former  Judge  William  T.  Warren  died  of  pneumonia.  A 
few  days  previously,  after  taking  a  hath,  he  sat  in  front  of  an  electric 
fan.    Pneumonia  followed. 

He  was  only  forty-five  and  one-half  years  of  age,  and  he  was  a 
notahly  strong  and  energetic  man,  normally  good  for  thirty  years  to 
come.  He  was  bom  in  Bellevue,  Iowa,  December  8,  1866.  He  came 
to  Washington  in  1885.  He  had  traversed  the  Pacific  Northwest,  In 
every  territory  and  state  of  which  he  had  as  a  boy  worked  at  what^ 
ever  came  to  hand.  Reaching  Spokane,  and  after  working  in  real 
estate  offices  and  doing  anjrthing  that  turned  up,  he  was  appointed 
to  a  clerkship  in  the  postoffice.  His  father,  Thomas  B.  Warren,  a 
veteran  of  the  Civil  War,  was  postmaster  of  Spokane  at  the  time, — 
namely,  in  1890.  December  3,  1891,  he  was  married.  In  1892  he  was 
admitted  to  the  Bar.  In  1893  he  located  at  Wilbur,  in  Lincoln  county, 
and  presently  entered  into  partnership  with  Hon.  H.  A.  P.  Myers,  now 
one  of  the  judges  of  the  superior  court  of  King  county.  He  removed 
to  Davenport  in  1904  when  he  was  elected  superior  Judge.  He  de- 
clined re-election,  and  in  1909  resumed  the  practice  of  law  with 
Joseph  Sessions,  under  the  firm  name  of  Sessions  A  Warren.  He 
was  one  of  the  men  frequently  spoken  of  as  a  probable  candidate  for 
the  Republican  nomination  for  congress  this  year  in  the  Third  Con- 
gressional district.  At  the  time  of  his  death  he  was  a  member  of  the 
board  of  school  trustees  of  Davenport  He  leaves  a  wife  and  six 
children — ^three  boys  and  three  girls.  The  eldest.  Miss  Elgine,  is 
about  sixteen  years  of  age,  and  he  took  very  great  pride  in  her  un- 
common brightness  and  her  proficiency  in  her  studies.  He  was  a 
Mason  (having  become  junior  grand  warden  of  the  grand  lodge),  a 
Knight  of  Psrthias,  an  Odd  Fellow,  a  Woodman  of  the  World,  and  an 
Elk. 

While  he  was  on  the  bench  Judge  Warren  held  court  several  times 
in  King  county,  and  became  a  favorite  with  the  bar  of  that  county. 
Although  lacking  collegiate  training,  he  became  a  good  lawyer  and 
well  versed  in  the  history  of  his  country  and  in  public  affairs  gen- 
erally. He  enjoyed  exceptional  popularity  throughout  Northeastern 
Washington  as  well  as  on  Puget  Sound. 


Respectfully  submitted, 

John  Abthub,  Ofiairman. 
Seattle,  Wash.,  July  80,  1912. 


PSOPOSED  ACT  FOB  A  CODE  AND  A  CODE  COMMISSION. 


BVBimTBD  BT  RICHARD  SAXB  JONES  OF  THB  SBATTLBl  BAR. 

t 

A  Bill  for  an  Act  Providing  for  a  Permanent  Code  Commission  of  the 
State;  the  Submission  of  Proposed  Acts  of  the  Legislature 
There^to;  Providing  the  Method  of  Preparing  a  Permanent  Code 
of  Laws  of  the  State  and  Maintaining  the  Same,  and  for  the 
Recall  of  Code  Commissioners. 

Be  It  Enacted  hy  the  Legislature  of  the  State  of  Washington: 

Sbctiok  1.  There  is  hereby  created  a  commission  to  be  known  as 
The  Code  Commission  of  the  State  of  Washington. 

Sec.  2.  Said  Code  Commission  shall  consist  of  five  members  to  be 
appointed  from  time  to  time,  as  herein  provided,  by  the  governor  and 
approved  by  the  senate,  as  follows: 

Immediately  upon  the  taking  effect  of  this  Act  there  shall  be 
appointed  by  the  governor  five  members  of  said  Code  Commission, 
to  be  selected  from  among  the  attomeys-at-law  of  the  state  who  are 
admitted  to  practice  before  the  supreme  court  of  the  state  and  are 
members  of  the  Washington  State  Bar  association;  two  of  whom  at 
the  outset  shall  be  appointed  for  a  period  of  two  years;  two  for  a 
period  of  three  years;  and  the  remaining  member  for  a  period  of  four 
years;  who  shall  each  take  an  oath  of  office  as  such  Commissioner 
similar,  so  far  as  the  same  shall  be  applicable,  to  the  oath  of  office 
taken  by  the  Judges  of  the  supreme  court;  each  of  whom  shall  hold 
office  until  his  successor  has  been  appointed  and  confirmed,  and  has 
qualified.  When  so  confirmed,  the  provisions  of  section  10  hereof 
shall  be  applicable  to  them. 

Sec.  3.  Previously  to  the  session  of  the  legislature  next  before 
the  expiration  of  the  term  of  any  Code  Commissioner  or  Code  Com- 
missioners, the  governor  shall  appoint  a  successor  in  office  of  any  Code 
Commissioner  or  Code  Commissioners  whose  term  or  terms  shall  hav^ 
expired  subsequently  to  the  next  session  of  the  legislature,  and  prior 
to  the  succeeding  session;  such  appointment  shall  be  presented  to  the 
senate  for  confirmation,  and  if  confirmed  by  a  majority  vote  of  the 
senate,  such  Commissioner  or  Commissioners  shall  succeed  to  th3 
office  of  Code  Commissioner  or  Commissioners  whose  official  term 
or  terms  may  expire  next  after  the  session  of  the  legislature. 
If  any  appointment  so  made  by  the  governor  shall  be  rejected  or 
not  confirmed  by  the  senate,  the  governor  shall  appoint  from  time  to 
time  other  persons  qualified  as  above  set  forth  as  Code  Commissioners, 
to  serve  until  such  appointment  or  appointments  are  confirmed  by  the 
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senate;  and  any  appointment  bo  made  by  the  governor  when  the  sen- 
ate is  not  in  session  shall  be  sufficient  to  authorize  such  Code  Com- 
missioner to  fill  the  office  of  any  Code  Commissioner  whose  term 
has  expired,  to  which  office  he  has  been  appointed,  until  his  name  has 
been  approved  or  ilsjected  for  such  office  by  the  senate. 

Sec.  4.  If  any  vacancy  shall  exist  in  the  office  of  Code  Conunis- 
sioner,  the  governor  shall  immediately  appoint  a  person,  qualified  as 
above  set  forth,  to  fill  such  office  for  the  term  for  which  such  vacancy 
exists,  and,  upon  taking  the  oath  of  office  herein  prescribed,  suck 
appointee  shall  immediately  become  a  member  of  said  Code  Commis- 
sion. Such  appointment  shall  be  reported  by  the  governor  to  the  next 
session  of  the  senate  within  one  week  after  it  shall  have  convened, 
and  the  senate  shall  proceed  to  confirm  or  reject  such  appointment 
If  rejected,  the  governor  shall  appoint  from  time  to  time  another 
person  qualified  as  above  set  forth  as  Code  Commissioner  until  such 
appointment  has  been  accepted  and  confirmed  by  the  senate.  Any  ap- 
pointment so  made  by  the  governor  shall  be  sufilcient  to  authorize  such 
Code  Commissioner  to  fill  the  office  until  his  name  has  been  accepted 
or  rejected  for  such  office  by  the  senate. 

DUTIBS. 

Sec.  5.    It  shall  be  the  duty  of  the  Code  Commission; 

First.  To  proceed  at  once  to  codify  all  of  the  laws  of  the  state  in 
force  and  effect  at  the  time  of  the  first  meeting  of  said  Commission; 
to  prepare  the  same  in  printed  form  in  such  manner  as  to  eliminate 
all  duplications;  to  arrange  all  of  the  laws  in  proper  order  with 
reference  to  the  subject  to  which  they  relate,  and  to  divide  the  same 
into  such  subjects,  chapters  and  sections  as  may  be  necessary  to  sub- 
mit a  complete  code  of  the  laws  of  the  State  as  they  then  exist. 

Second.  It  shall  be  the  duty  of  said  Code  Commission  to  prepare 
such  Code  in  printed  form  in  such  numbers  that  each  officer  and 
member  of  the  legislature  next  succeeding  the  printing  of  the  same 
may  have  three  copies  thereof,  and  that  every  judge  of  the  supreme 
court  and  of  the  superior  courts  and  every  member  of  the  Washing- 
ton State  Bar  association  may  receive  a  separate  copy  thereof;  and 
such  copies  shall  be  furnished  to  said  legislators,  judges  and  mem- 
bers of  said  bar  association  as  promptly  as  practicable  after  the  com- 
pilation has  been  completed. 

Third.  The  code  so  compiled  by  the  Code  Commission,  and  so 
presented  to  the  next  session  of  the  legislature  after  its  compilation, 
shall  be  immediately  placed  on  the  calendar  of  each  house  of  the 
legislature  for  adoption,  and  may  be  adopted  as  a  whole  or  with  such 
amendments  as  shall  be  provided  by  the  legislature;  and  when  so 
adopted  it  shall  be  and  remain  the  permanent  basic  code  of  the  laws 
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of  the  state  and  shall  have  the  full  force  and  effect  of  law,  in  like 
manner  as  though  each  section  or  other  i>art  thereof  had  been  adopted 
separately  by  the  legislature  and  approved  by  the  governor. 

FUTURID  liBGISLATION. 

Sbc.  6.  After  a  permanent  basic  Code  has  been  adopted  by  the 
legislature  and  approved  by  the  governor  as  hereinbefore  set  forth, 
the  Code  Commission  shall  remain  in  permanent  session  at  the  seat 
of  government  for  the  purpose  of  examining  into  all  future  legislation 
proposed  to  be  adopted  by  the  legislature. 

Sec.  7.  No  act  of  any  kind,  except  for  the  appropriation  of  money, 
or  because  of  an  emergency  shown  in  the  act  by  reason  of  which  it 
cannot  be  submitted  to  the  Code  Commission,  shall  be  enacted  by  the 
legislature  until  it  has  been  first  submitted  to  the  Code  Commission 
at  least  ten  days  before  its  third  reading  In  both  houses  of  the  legis- 
lature; and  shall  be  certified  and  reported  upon  by  the  Code  Com- 
mission. The  record  of  such  submission  shall  appear  upon  all  enrolled 
enactments. 

Sec.  8.  Five  copies  of  every  proposed  bill  or  enactment  by  the 
legislature  shall  be  submitted  to  the  Code  Commission,  in  typewritten 
or  printed  form,  at  least  ten  days  before  the  same  is  read  for  the 
third  time  in  both  houses  of  the  legislature,  and  said  Code  Commis- 
sion shall  immediately  proceed  to  examine  the  same  in  connection 
with  the  permanent  basic  code  of  the  state  and  within  five  days  after 
receipt  thereof  shall  report  to  the  legislature  (if  then  in  session,  or 
to  the  secretary  of  state  if  the  legislature  is  not  in  session)  the  place 
which  said  bill  should  occupy  in  the  code  of  laws  of  the  state  by 
chapter,  section  or  number,  as  the  case  may  be;  and  with  such  report 
shall  file  its  approval  of  or  objection  to  said  bill,  giving  the  reasons 
therefor,  and  suggesting  in  writing  any  alteration  or  amendment  that 
should  be  made  to  cause  said  act  to  conform  to  the  permanent  basic 
code  of  the  state. 

Skc.  9.  In  its  report  upon  any  bill  proposed  to  be  enacted  by  the 
legislature  the  Code  Commission  shall  state  in  writing  its  views  as  to 
the  constitutionality  of  said  proposed  act  and  its  effect,  if  any,  upon 
vested  property  rights  under  former  legislation  and  the  decisions  of 
the  supreme  court.  It  shall,  in  all  matters,  advise  the  legislature  as 
to  the  probable  effect  of  said  proposed  enactment  if  it  shall  become  a 
law. 

SAIiARY  AND  TBRMS  OF  OFFICES. 

Sec.  10.  Each  Code  Commissioner  appointed  by  the  governor  and 
approved  by  the  senate  shall  hold  ofiELce  permanently  unless  impeached 
or  recalled,  as  hereinafter  provided,  but  shall  be  retired  from  office  as 
of  course  upon  his  seventieth  birthday,  and  shall  thereafter  receive 
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a  compensation  of  Twenty-five  Hundred  DoUbtb  ($2600.00)  per  year 
during  his  life. 

Sbc.  11.  Each  Code  Commissioner  during  his  active  term  of  office 
shall  receive  a  salary  of  Seventy-five  Hundred  Dollars  ($7500.00)  per 
annum,  payable  monthly  out  of  the  general  funds  of  the  state  by 
warrant  drawn  by  the  state  auditor  and  payable  by  the  state  treasurer. 

Sec.  12.  The  Code  Commission  is  authorized  to  employ  assistants^ 
clerks  and  stenographers  as  to  it  shall  seem  necessary,  whose  com- 
pensation for  services  shall  not  exceed  One  Hundred  and  Fifty  Dol- 
lars ($160.00)  per  month  for  assistants;  One  Hundred  and  Twenty- 
five  Dollars  ($126.00)  per  month  for  clerks;  and  One  Hundred  Dol- 
lars ($100.00)  per  month  for  stenographers,  unless  authorised  to  do 
otherwise  by  an  act  of  the  legislature. 

IMPBACHMBNT   AND   RBCAI^L. 

Sec.  13.  Any  member  of  the  Code  Commission  shall  be  subject  to 
impeachement,  and  the  proceedings  therefor  shall  be  the  same  as  pro- 
vided for  the  impeachment  of  a  member  of  the  supreme  court;  and 
each,  every  and  all  portions  of  the  laws  of  the  state  as  at  this  time 
existing  in  reference  to  the  impeachment  of  a  judge  of  the  suprone 
court,  are  made  applicable  to  and  the  proper  method  for  the  impeach- 
ment of  a  Code  Commissioner. 

Sec.  14.  Any  Code  Commissioner  may  be  recalled  and  his  term 
of  office  ended  by  either  of  the  two  following  methods: 

First:  By  the  filing  with  the  secretary  of  state  of  a  written  order 
of  recall  signed  by  the  governor  and  two  Judges  of  the  supreme  court; 
upon  the  filing  of  which  order  of  recall  with  said  secretary  the  same 
shall  be  presented  to  the  senate  at  the  next  regular  session  thereot 
and  a  vote  shall  be  taken  in  the  senate  as  to  whether  such  recall  shall 
be  allowed;  and  if  a  majority  of  the  senators  shall  vote  in  favor  of 
such  recall,  the  governor  shall  immediately  certify  to  the  secretary  of 
state  that  such  code  commissioner  has  been  recalled,  and  that  his  term 
of  office  has  expired  thereby,  and  a  new  appointment  shall  be  made 
in  his  place  as  hereinbefore  provided. 

Becond:  By  the  filing  with  the  secretary  of  state  of  a  petition 
signed  by  not  less  than  ten  per  cent,  of  the  qualified  voters  of  the 
state  voting  at  the  state  election  next  preceding  the  filing  of  said 
petition;  upon  the  filing  of  which  petition  the  secretary  of  state  shaU 
report  the  same  to  the  senate  next  in  session  thereafter,  and  a  vote 
shall  be  taken  by  the  senators  upon  such  petition  for  recall,  and  if  a 
majority  of  the  Senators  shall  vote  in  favor  of  said  recall,  then  upon 
the  certifying  of  such  vote  to  the  governor  such  (^ode  Ck>mmi8sioner 
shall  be  recalled  thereby,  and  his  term  of  office  shall  expire  imme- 
diately, and  the  vacancy  shall  be  filled  as  hereinbefore  provided. 
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Prosecuting  Attorneys 
State  Convention 

HELD    AT 

TACOMA.  WASHINGTON 
JULY  30-31.  1912 


President,  J.  R.  BtrxTON,  Centralis. 
Vice  Pretident,  John  F.  Mubpht,  Seattle. 
Secretary,  Feahk  W.  Bixbi,  BelllnEham 


Minutes  of  the  Prosecuting  Attorneys'  State  Convention  Held 

at  Tacoma,  July  30, 1912. 


RBPORTBD    BY    FRANK    IMT.    BIXBY,    SBCRBTART, 

Meeting  called  to  order  by  President  Everett  J.  Smith  of 
Walla  Walla  county. 

In  the  absence  of  Secretary  John  Truax  of  Adams  county 
the  president  called  for  nominations  for  temporary  secretary. 
Prank  W.  Bixby  of  Whatcom  county  was  nominated  and 
elected. 

J.  L.  McMurray  of  Pierce  county  delivered  an  address  of 
welcome,  which  was  responded  to  by  Attorney  General  W. 
Vaughn  Tanner. 

J.  R.  Buxton*  of  Lewis  county  then  read  a  paper  on '' Changes 
in  the  Criminal  Law  of  the  State."    John  Murphy  of  King 

county  spoke  in  favor  of  the  paper  as  read.     William  B. 

Ritchie  of  Clallam  county  spoke  against  a  verdict  by  less  than 

twelve.    Others  joined  in  the  discussion,  taking  different  sides. 

Mr.  McMurray  of  Pierce  county  argued  that  a  verdict  of  ten 

was  sufficient.    Attorney  General  Tanner  spoke  in  favor  of  the 

verdict  by  ten  jurors  in  a  criminal  case.    In  fact  the  sentiment 

of  the  convention  seemed  to  be  that  a  majority  verdict  of  ten 

of  the  twelve  jurors  should  be  sufficient  in  criminal  cases  as 

well  as  in  civil  cases. 

Frank  W.  Bixby  t  of  Whatcom  county  then  read  a  paper 
analyzing  the  Local  Option  Law. 

R.  M.  Sturdevant  of  Columbia  county  discussed  the  same,  at 
the  close  of  which  discussion  the  meeting  adjourned  until  ten 
o'clock  a.  m.,  July  31st. 


*  For  Prosecuting  Attorney  Buxton's  paper,  see  page  202. 
t  For  address  by  Prosecuting  Attorney  Bixby,  see  page  208. 
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July  31, 10  a.  m. 


President  Smith  being  absent.  Vice  President  Buxton  took 
the  chair. 

John  Murphy  of  King  county  made  an  address  on  ^'Needed 
Legislation."  Messrs.  Ritchie,  Sturdevant,  Tempes,  O'Brien, 
Bixby,  Attorney  General  Tanner,  and  others,  spoke  in  favor 
of  the  remarks,  especiall  indorsing  the  recommendations  for 
a  staute  giving  the  prosecuting  attorney  power  to  examine 
witnesses  under  oath  prior  to  arrest  or  trial. 

(Mr.  Murphy's  address  was  extempore  and  as  no  report  was  made 
of  it  the  same  Is  not  printed  herewith). 

At  this  time  President  Smith  appeared  and  took  the  chair. 

The  next  order  of  business  was  the  election  of  officers  for 
the  ensuing  year. 

The  president  called  for  nominations  for  president  of  the 
association. 

Mr.  Tempes  nominated  J.  R.  Buxton.  The  nomination  was 
seconded  by  Mr.  Ritchie.  On  motion  the  rules  were  suspended 
and  the  secretary  was  instructed  to  cast  the  bcdlot  of  the  asso 
ciation  for  J.  R.  Buxton  for  president.  The  secretary  an- 
nounced that  the  ballot  had  been  so  cast.  Whereupon  Presi- 
dent Smith  announced  that  J.  R.  Buxton  was  the  unanimous 
choice  of  the  association  for  president  for  the  ensuing  year. 

On  motion  Mr.  Sturdevant  nominated  Prank  W.  Bixby  for 
secretary  of  the  association.  This  was  seconded  by  Mr.  Ritchie. 
On  motion  the  president  cast  the  ballot  of  the  association  for 
Mr.  Bixby  for  secretary. 

Mr.  Bixby  placed  in  nomination  Mr.  Murphy  for  vice  presi- 
dent. On  motion  the  secretary  was  instructed  to  cast  the  bal- 
lot of  the  association  for  Mr.  Murphy  as  vice  president.  The 
secretary  announced  that  the  ballot  had  been  so  cast,  and  the 
chair  announced  that  Mr.  Murphy  was  the  unanimous  choice 
of  the  association  for  vice  president  for  the  ensuing  year. 

Mr.  Buxton  then  took  the  chair.    On  motion  of  Mr.  Smith  the 
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chair  was  authorized  to  appoint  a  committee  of  three  to  pro 
pose  new  legislation.  Mr.  Tempes,  of  Clarke  ounty,  introduced 
a  resolution  recommending  the  passage  of  a  law  at  the  next 
session  of  the  legislature  making  it  unlawful  for  people  of  the 
Caucasian  race  to  intermarry  with  negroes,  Japanese,  Chinese, 
Hindoos,  or  other  persons  of  the  Mongolian  race,  and  providing 
for  a  penalty  for  the  violation  of  the  law;  and  that  the  legis- 
lative committee  of  this  association  be  directed  to  use  all  hon- 
orable means  to  secure  the  passage  of  such  a  law.  Mr.  Temper 
also  offered  a  further  resolution  as  follows:  That  this  asso- 
ciation recommend  the  passage  of  a  law  at  the  next  session  of 
the  legislature  to  prohibit  the  taking,  catching,  or  fishing  for 
any  kind  of  trout  whatever  in  any  of  the  waters  of  the  State 
of  Washington  by  persons  not  bona  fide  residents  of  the  State 
of  Washington,  without  said  person  first  having  secured  a  li- 
cense therefor,  providing  for  such  a  license,  and  providing  a 
penalty  therefor,  and  that  the  legislative  committee  of  this  as- 
sociation use  all  honorable  means  to  secure  the  passage  of 
such  a  law. 

Upon  motion  the  association  adjourned  to  meet  on  call  of 
the  president  at  the  time  and  place  of  the  annual  meeting  of 
the  State  Bar  Association,  1913. 
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CHANGES    IN    THB    CRISflNAL    ImAW    OF    THB    STATBL 
By   J.   R*    BuztOBy   nroaceatlnir    Attorney,    I^cwls 

In  the  brief  time  allotted  to  me  upon  this  question  I  desire  to  pre- 
sent to  you  four  changes  in  the  criminal  law  of  this  state  which  seem 
to  me  desirable: 

1.  That  only  ten  (10)  Jurors  in  criminal,  as  well  as  In  civil,  cases 
should  be  required  to  make  a  verdict. 

2.  The  state  should  not  be  required  to  show  title  in  any  particular 
person  or  corporation  in  the  property  stolen  in  a  burglary  case. 

3.  The  prosecuting  attorney,  as  such  officer,  should  have  the  right 
to  subpoena  witnesses  to  appear  before  him,  that  he  might  examine 
into  the  facts  in  every  criminal  case. 

4.  The  state  should  have  the  right  to  the  same  number  of  per- 
emptory challenges  as  are  given  to  the  defendant 

Briefly  discussing  the  first  suggestion  that  upon  the  agreement  of 
ten  Jurors  a  verdict  should  be  returned  in  criminal  as  in  civil  cases,  I 
desire  without  elaboration  to  suggest  the  following  reasons: 

I  think  that  our  long  upheld  contention  that  twelve  Jurors  should 
unanimously  agree  puon  the  return  of  a  verdict  in  civil  as  well  as  in 
criminal  cases  was  based  largely  upon  sentiment.  Our  respect  for  an- 
cestral customs  and  traditions  has  always  been  great,  and  customs 
that  have  come  down  to  us  from  antiquity  are  naturally  revered  and 
supposed  to  be  based  upon  sound  reasons,  and  to  have  had  their  foun- 
dation in  the  sincere  and  well-considered  action  of  the  best  thinkers 
of  the  olden  times.  Largely  this  is  true,  but  the  best  thinkers  of  other 
days  were  surrounded  by  conditions  entirely  different  from  those  with 
which  we  are  now  met,  and  safeguards  were  much  more  necessary 
for  the  protection  of  individual  life  and  liberty  in  that  day  than 
in  this. 

The  unanimity  of  opinion  of  twelve  of  the  defendant's  peers  as 
to  his  guilt  was  at  that  time  really  necessary,  because  of  the  power  of 
the  state  over  citizens,  and  the  possibility  of  tyranny  in  the  enforce- 
ment of  the  law,  which  now  no  longer  exists. 

To  lawyers  who  are  familiar  with  the  origin  of  trial  by  Jury  in 
England  it  is  unnecessary  to  describe  conditions  as  they  then  existed, 
and  a  mere  cursory  reading  of  Sir  William  Blackstone's  chapters  upon 
that  question  will  convince  the  lay,  as  well  as  the  legal,  mind  of  the 
entire  wisdom  in  the  organisation  of  liberty  under  the  law,  which 
then  prescribed  the  right  of  every  one  charged  with  crime  to  appeal 
to  the  throne,  not  of  the  reigning  monarch,  but  to  that  of  the  twelve 
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chosen  jurors  who  should  agree  unanimouslr  upon  his  guilt  beyond 
all  reasonable  doubt  before  his  life  or  liberty  should  be  taken. 

The  jury  so  instituted  and  constituted  was  the  only  bulwark  erected 
against  the  menace  of  tyranny,  which  was  constantly  on  exhibition 
before  the  eyes  of  the  common  people.  The  emergency  Justified  th* 
requirement  that  there  should  be  unanimity  in  the  verdict. 

But  there  has  not  been  a  time  since  the  organization  of  the  great 
American  republic  when  there  was  any  danger  to  the  life  or  liberty 
of  the  law-abiding  citizen  in  the  courts  of  the  country. 

It  is  true  that  in  our  administration  of  Justice  courts  instruct  our 
juriesp  and  the  law  Justifies  the  instruction,  that  the  defendant  is  pre- 
sumed to  be  innocent  until  the  contrary  is  proved  beyond  a  reasonable 
doubt.  But  that  presumption  is  a  technical  one,  incapable  of  practical 
use,  and  in  actual  fact  ignored. 

It  is  almost  impossible  in  such  a  civilized  country  as  ours  for  the 
average  man  to  sincerely  hold  an  indicted  man  to  be  guiltless;  not 
that  he  will  actually  hold  him  to  be  guilty  and  to  demand  his  punish- 
ment, but  the  very  fact  of  indictment  by  a  grand  Jury  or  the  charge 
in  an  information  by  a  prosecuting  attorney  clouds  the  defendant 
with  doubt  and  suspicion. 

It  is  not  argued  that  this  is  as  it  should  be,  but  only  that  it  is  a 
condition  born  of  the  widespread  knowledge  that  tyranny  has  ceased 
to  exist;  that  public  authorities  do  not  desire  the  conviction  of  any 
innocent  man,  and  that  prosecuting  attorneys  and  grand  juries  desire 
to  investigate,  and  do  investigate,  conditions  before  either  is  willing 
to  charge  a  citizen  with  crime. 

There  is,  therefore,  little  danger  that  any  innocent  man  will  be 
injured  by  such  doubt  or  suspicion,  nor  is  there  now  any  danger  that 
ten  out  of  twelve  intelligent,  right-thinking  men  will  be  convinced 
by  evidence  beyond  all  reasonable  doubt  that  a  defendant  is  guilty  in 
a  case  where  he  is,  in  fact,  an  innocent  man.  It  will  not  do  to  say 
that  the  fact  that  two  other  men  who  hear  the  testimony  and  con- 
clude that  he  is  not  guilty,  determine  the  fact  that  all  reasonable 
doubt  has  been  excluded,  because  that  is  a  conclusion  that  all  wisdom 
resides  in  the  number  twelve,  and  that  the  united  opinion  of  the 
twelve  speaks  absolute  verity,  when  if  fourteen  or  fifteen  had  been 
the  number  called,  the  other  three  might  have  dissipated  the  wisdom 
of  the  twelve. 

Surely  the  thing  to  be  determined  is  what  is  probably,  and  to  a 
high  degree  of  certainty,  the  fact  as  to  the  guilt  or  innocence  of  the 
defendant.  Had  the  Jury  originally  been  composed  of  six  persons 
instead  of  twelve  the  concensus  of  opinion  of  the  six  would  have  been 
of  equal  dignity  with  that  of  the  twelve,  and  disagreements  would 
have  been  far  less  numerous  and  the  execution  of  the  criminal  law 
would  have  been  more  certain  and  satisfactory. 
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Again,  to  a  large  extent  the  dleagreement  of  juries  in  criminal 
cases  where  only  one  or  two  jurors  hold  out  for  acquittal,  and  thus 
prevent  a  verdict,  unfortunately  seems  to  be  in  those  cases  where 
there  has  been  great  public  excitement  and  clamor,  or  wherein  a 
personage  of  wealth  or  of  importance  has  been  able  to  find  one  <Nr  two 
jurors  strong  enough  or  perverse  enough  to  hold  out  against  the  com- 
bined opinion  of  the  other  jurors. 

On  the  other  hand,  few  prosecuting  attorneys  have  met  wKh  a 
disagreement  of  jurors  where  the  defendant  was  poor,  unlnfluential 
and  friendless.  In  such  cases  if  as  many  as  ten  or  eleven  of  the 
jurors  pronounce  In  favor  of  his  conviction  the  dissenting  jurors  are 
prone  to  yield  easily  and  to  console  their  minds  with  the  argument 
that  if  the  evidence  is  strong  enough  to  convince  ten  out  of  twelve 
unprejudiced  men  beyond  a  reasonable  doubt  of  the  defendant's  guilt. 
that  he  is  most  probably  guilty,  and  that  no  wrong  will  be  done  by 
gracefully  yielding  their  not  over-strong  doubt  of  his  guilt. 

When  the  states  In  this  Union  first  began  considering  and  break- 
ing away  from  the  unit  rule  in  civil  cases  much  discussion  and 
many  strong  arguments  were  made  against  the  change,  but  in  this 
day  none  are  heard  to  oppose  the  new  rule,  and  in  practice  it  is  most 
satisfactory  to  judges,  to  attorneys,  and  we  believe  on  the  whole,  to 
litigants;  and  it  is  confidently  urged  that  a  change  in  criminal  cases 
would  meet  with  the  same  satisfactory  acquiescence  by  the  lovers  of 
law  and  order  in  our  state. 

Referring  to  my  second  proposition  that  the  state  should  not  be  re- 
quired to  show  title  In  property  stolen  in  a  burglary  case,  it  seems  to 
me  that  the  mere  statement  of  the  proposition  should  carry  convic- 
tion. The  gist  of  the  crime  of  burglary  is  the  breaking  into  and 
entry  of  the  dwelling  of  another  with  the  intent  to  commit  the  crime 
of  larceny. 

Crimes  are  not  against  the  individual,  but  against  the  state;  they 
are  punished  not  simply  because  the  action  of  the  defendant  is  wrong, 
but  because  the  law  has  forbidden  it.  Of  course  the  reason 
why  the  law  has  forbidden  it  is  because  it  is  wrong  to  deprive  any 
other  person  of  his  property,  and  because  it  is  wrong  to  break  and 
enter  the  dwelling  of  another  without  his  consent. 

It  Is  a  rule  of  order  as  well  as  of  right,  and  fulminated  by  the 
state  in  its  desire  and  determination  to  protect  its  citizens,  and  to 
maintain  order  and  safety.  The  wrong  is  just  as  great  to  deprive 
one  citizen  of  his  property  as  to  take  that  of  another  dtisen,  and  the 
burglar  who  breaks  and  enters  the  dwelling  has  no  care  whether  the 
valuable  that  lie  before  him  are  the  property  of  one  or  another. 
With  him  it  is  a  proceeding  in  rem.  He  has  no  real  malice  against 
the  person  who  chances  to  be  the  real  owner  of  the  property  any 
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more  than  he  has  against  the  one  who  has  no  interest  therein,  hut 
only  chances  to  be  occupying  the  dwelling. 

The  only  logical  proof  would  seem  to  be  to  show  that  the  property 
taken  by  the  burglar  was  not  his  property*  but  that  of  another.  Many 
acquittals  have  occnrred  in  burglary  cases  by  reason  of  this  unrea- 
sonable rule.  Take  the  case  of  two  persons  claiming  to  be  the  owner  of 
certain  personal  property:  An  action  may  be  pending  in  the  civil  courts 
to  determine  the  ownership  thereof;  while  a  controversy  is  pending  the 
property  may  be  taken  by  the  burglar  and  the  prosecuting  attorney  is 
met  with  the  proposition  that  he  must  elect  to  treat  the  one  or  the 
other  as  the  real  owner,  and  try  out  that  question  in  the  criminal  case. 

It  is  naturally  sopposable  that  the  -two  claimants  to  the  property 
would  not  be  in  court  contesting  each  the  ownership  of  the  other  were 
it  not  that  the  ownership  was  doubtful,  and  if  doubtful  the  criminal 
wouU  escape.  The  prosecuting  attorney  could  not  charge  it  as  the 
property  of  both  claimants,  nor  as  the  property  of  the  one  or  the 
other,  but  he  must  charge  it  as  the  property  of  the  one  and  prove  that 
charge  beyond  all  reasonable  doubt,  or  the  criminal  goes  free,  when 
no  doubt  whatever  exists  as  to  the  facts  that  he  broke  into  the  dwell- 
ing; took  the  property  of  the  one  or  the  other,  dependent  upon  which 
was  the  real  owner,  and  violated  both  the  rule  of  right  and  the  rule 
of  order,  and  escaped  only  because  of  the  illogical  and  unreasonable 
rule  of  law. 

I  feel  strongly  the  necessity  of  the  third  change  of  the  law  sug- 
gested, giving  the  prosecuting  attorney  the  right  to  subpoena  wit- 
nesses in  criminal  cases  to  appear  before  him  and  testify  under  oath 
as  to  the  facts  known  to  them,  in  order  that  the  prosecuting  attorney 
may  have  opportunity  to  either  file  or  refuse  to  file  an  information 
charging  the  defendant  with  crime.  It  would  not  be  doubted  that 
prosecuting  attorneys,  as  a  rule,  are  lawyers  of  a  higher  class  or  of  as 
much  intelligence  and  competency  as  are  Justices  of  the  peace,  and 
yet  our  statute  authorizes  such  examination  before  Justices  of  the 
peace,  and  they  are  constantly  being  appealed  to  for  such  examina- 
tion; but  every  prosecuting  attorney  and  every  court  knows  how  un- 
satisfactory such  examinations  are. 

It  is  not  to  be  believed  that  prosecuting  attorneys  of  the  state  are 
so  prejudiced  against  persons  rumored  or  reported  to  have  committed 
crimes,  that  they  would  either  corruptly  or  ignorantly  subpoena  wit- 
nesses to  appear  before  them  and  give  testimony  with  any  desire  to 
unjustly  charge  or  prosecute  such  supposed  offenders  when  the  evi- 
dence failed  to  Justify  it,  and  every  lawyer  can  understand  how  much 
more  thoroughly  and  easily  the  prosecuting  attorney  could  make  such 
examination  than  he  can  under  the  present  pifactice. 

There  is  another  view,  and  an  unpleasant  one,  to  advance  before  a 
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meeting  of  lawyers  or  of  Judges;  yet  at  the  same  time  one  that  would 
guard  against  many  abuses. 

Lawyers  who  defend  criminals  are  of  every  grade;  some  of  the 
highest  and  noblest  intellects  within  the  profession;  others  who  make 
a  practice  of  haunting  Jail  corridors,  police  courts  and  police  head- 
quarters, for  the  purpose  of  securing,  if  possible,  such  money  or  yal- 
uables  as  the  professional  criminals  may  be  able  to  turn  over,  and 
for  the  purpose  of  aiding  them  to  escape  Justice  by  any  means  that 
may  not  Jeopardise  such  attorney's  personal  liberty. 

One  of  the  most  common  practices  of  the  latter  class  is  to  spirit 
away  evidence  for  the  state,  and  where  an  arrest  is  made  and  an  ex- 
amination has  to  be  had  before  a  Justice  of  the  peace  upon  a  pre- 
liminary examination  the  prosecuting  attorney  is  met  with  the  lm> 
possibility  of  finding  the  principal  witnesses,  while,  if  he  had  the 
opportunity,  as  soon  as  the  commission  of  the  crime  is  discovered,  to 
make  the  Investigation  suggested  under  this  heading^  the  action  of 
the  disreputable  shyster  could  not  be  effective. 

It  is  suggested  under  my  fourth  specification  that  the  state  should 
have  the  right  to  as  many  peremptory  challenges  in  criminal  cases  as 
are  given  to  the  defendant  No  logic  appears  to  be  at  the  basis  of  our 
present  rule  giving  a  double  advantage  in  challenges  to  the  defendant, 
and  this  rule,  like  the  unanimity  rule  in  verdicts,  was  bom  of  the  old 
fear  of  tyranny,  and  of  the  undue  infiuence  of  the  state  against  the 
defendant.  It  is  an  old  maxim  of  the  law  that  "when  the  reason  of  a 
rule  fails,  the  rule  fails  also,"  and  the  reason  for  this  rule  has  long 
ceased  to  exist 

The  only  logical  ground  for  a  challenge  at  all  is  that  the  individual 
challenged  is  for  some  reason,  not  because  of  prejudice  or  previous 
expression  of  opinion,  an  unfair  or  improper  person  to  pass  upon  the 
merits  of  the  case.  There  certainly  is  no  reason  now  why  that  condi- 
tion should  be  one  more  adverse  to  the  defendant  than  to  the  state. 
As  a  matter  of  fact,  more  Jurors  are  unfitted  by  reason  of  senti- 
mentality, by  the  desire  to  be  merciful,  to  forgive  and  forget;  thereby 
unfitting  them  to  do  Justice  to  the  state,  than  there  are  persons  who 
are  harsh,  proscriptive  and  unfitted  to  deal  Justly  with  the  defendant 

After  the  challenges  for  cause  have,  theoretically  at  least,  elimi- 
nated every  Juror  who  is  prejudiced,  either  against  the  state  or  the 
defendant,  it  is  illogical  to  suppose  that  either  the  state  or  the  defend- 
ant is  still  placed  in  a  position  of  vantage  over  the  other,  and  we 
earnestly  believe  that  this  illogical  statute  should  be  modified  to  the 
extent  of  giving  to  the  state  and  to  the  defendant  the  same  right  of 
challenge. 

Not  in  connection  with  the  criminal  law  and  its  enforcement,  but 
sometimes  connected  therewith,  and  usually  coming  under  the  con- 
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slderation  of  the  prosecuting  attorney,  is  another  amendment  to  our 
statute  which  I  should  like  to  suggest,  and  that  is  that  in  no  case 
should  the  state  or  county  be  required  to  give  a  bond  for  costs,  either 
in  an  injunction  or  any  other  case,  for  the  reason  that  the  credit  of 
these  public  municipalities  is  amply  sufficient  to  protect  any  defend- 
ant against  any  loss  by  reason  of  bringing  suit. 

Our  municipal  corporations  have  been  given  to  a  large  extent  such 
a  rights  as  I  suggest,  and  it  is  unnecessary  for  such  corporations  to  give 
a  bond  upon  appeal.  The  object  of  such  bond  is  only  to  secure  to  the 
defendant  a  return  of  any  loss  he  may  sustain  by  reason  of  any  unjust 
action  brought  against  him. 

There  is  no  sacredness  in  a  bond;  it  adds  nothing  to  the  advantage 
of  either  party,  except  to  make  more  sure  to  the  opposite  party  that 
he  shall  be  made  whole  under  the  condition  that  loss  accrues  to  him 
by  reason  of  the  unsuccessful  litigation  of  the  opposite  party.  While 
theoretically  the  state  or  counties  might  become  insolvent,  practi- 
cally such  a  thing  is  impossible,  and  the  execution  of  a  bond  is  only 
a  formality,  and  in  other  respects  the  law  looks  to  actualities  and 
not  to  formalities.  I  admit  that  this  is  not  a  matter  of  so  serious 
importance  as  the  other  matters  discussed,  for  the  reason  that  under 
our  present  system  of  bond  execution  a  bond  may  be  purchased  by  ap- 
plication to  a  bonding  company  at  a  very  reasonable  compensation; 
but  as  this  is  wholly  a  useless  outlay  and  come  at  last  from  the  body 
of  the  county,  it  is  unnecessary  and  imposes  unnecessary  labor  in  all 
cases  where  the  county  is  a  party. 

I  have  not  enlarged  upon  the  reasons  for  these  suggestions,  but 
have  presented  them  to  you  for  your  consideration,  hoping  that  others 
more  capable  may  agree  with  me  in  my  contentions  and  press 
earnestly  for  the  establishment  of  these  rules. 
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The  oonstmctlon  of  the  BO-called  "Local  Option  Law,"  the  same 
belni^  chapter  81  of  the  Session  Laws  of  1909  of  the  State  of  Wash- 
ington, has  famished  many  a  hard  fought  hattle  in  Whatcom  coontr, 
and  In  all  prohahility  in  many  of  the  counties  of  the  state,  since  there 
is  scarcely  a  county  in  the  state  that  has  not  one  or  more  dry  units. 
I  hare  accepted  the  inyitation  of  the  program  committee,  to  prepare 
and  deliyer  a  paper  on  the  local  option  law,  hoping  that  a  resume  of 
my  experience  may  be  of  some  little  aid  to  my  fellow  prosecutors  in 
the  elucidation  of  this  statute. 

In  the  case  of  State  v«.  JoncM^  reported  in  66  Wash.,  page  230,  is 
recorded  my  first  hard  fought  round  in  the  construction  of  this  statute. 
A  Mr.  Jones  had  giyen  a  drink  of  whiskey  from  a  bottle  to  a  friend 
whom  he  chanced  to  meet  on  the  streets  of  Femdale,  the  same  being 
a  town  of  the  fourth  class  and  a  dry  unit  under  the  so-called  local 
option  law.  Defendant's  attorney  demurred  to  the  information  and 
produced  an  exhaustive  brief  in  support  of  his  demurrer.  He  argued, 
first,  that  the  act  was  unconstitutional  as  to  glTing  away  liquor  for 
the  reason  that  giring  away  was  not  sufficiently  embraced  in  the 
title;  and,  secondly,  that  it  was  the  intention  of  the  legislature  to 
penalise  the  giving  away  of  liquor  in  a  dry  unit  only  when  tlie  same 
was  done  as  a  cloak  or  subterfuge  for  a  sale,  and  not  when  the  same 
was  done  in  a  spirit  of  hospitality  and  friendship  with  no  thought  of 
pecuniary  gain. 

After  argument  the  superior  court.  Judge  Kellogg  sitting,  sus- 
tained the  defendant's  demurrer  upon  the  first  ground;  and  later 
when  the  stipulation  was  presented,  preparatory  to  an  appeal  by  the 
state,  the  court  remarked  that  In  his  opinion  the  demurrer  was  good 
as  to  both  grounds. 

The  state  appealed  from  the  lower  court,  and  the  supreme  court 
reversed  the  decision,  and  held  that  the  title  was  sufficient,  and  that 
giving  away  meant  just  what  it  said  without  any  quibbling. 

The  next  fight  that  came  up  in  Whatcom  county  was  on  the  con- 
struction of  the  statute  as  to  whether  or  not  wholesalers  could  sell 
intoxicating  liquor  in  a  dry  unit,  sections  10,  18  and  20  indicating  that 
wholesalers  might  operate  and  sell  in  a  dry  unit,  while  nearly  every 
other  section  either  impliedly  or  positively  forbidding  the  sale.  The 
lower  court.  Judge  Joiner  of  Skagit  county  sitting,  held  that  whole- 
salers were  permitted  under  the  statute  to  operate  In  a  dry  unit,  and 
sell  and  deliver  therein.  As  this  was  a  trial,  and  evidence  was  taken, 
the  state  could  not  appeal,  and  acquiesced  in  this  ruling  while  waiting 


Frank  W.  Bixby  209 


for  an  opinion  in  the  Jone9  case,  hoping  for  some  light  from  that 
source,  and  when  the  decision  did  come  it  was  sufficiently  encouraging 
to  cause  the  arrest  of  one  of  the  eight  or  ten  wholesalers  for  selling 
intoxicating  liquor  in  the  dry  unit  of  Bellingham.  The  wholesalers 
bunched  behind  one  of  the  most  able  attorneys  in  the  Northwest,  who 
demurred  to  the  information  upon  all  the  statutory  grounds,  and  pre- 
sented a  very  forcible  and  learned  argument  to  the  lower  court.  Judge 
Hardin  sitting. 

The  burden  of  the  defendant's  argument  was  that  the  statute  did 
not  apply  to  wholesalers  or  manufacturers,  but  to  retailers  only.  The 
state  took  the  position  that  was  later  adopted  by  the  lower  court  in 
deciding  the  case  and  has  since  been  taken  by  our  supreme  court  in 
the  case  of  State  V9.  BohinBon,  a  Skagit  county  case,  reported  in 
67  Wash.,  page  425,  to-wit:  That  while  section  10  makes  it 
mandatory  that  retailers  must  remove  their  stock  within  ten 
days  after  the  adoption  of  the  local  option  law,  and  section  20 
says  that  the  holding  of  a  government  license  in  a  dry  unit  should 
not  be  taken  as  any  evidence  of  the  guilt  of  wholesalers,  and  that 
section  18  says  that  wholesaler^  might  deliver  to  residences  in  a  dry 
unit  in  their  own  conveyances;  still,  in  the  light  of  sections  9  and  11, 
which  positively  forbids  the  sale  of  intoxicating  liquor  in  any  quantity 
in  a  dry  imit,  and  the  provision  of  section  6,  which  requires  all  persons 
holding  liquor  licenses  to  present  the  same  and  receive  back  their 
pro  rata  on  the  unexpired  portion  of  the  same,  and  the  stringent  pro- 
vision of  sections  16  and  17  as  to  druggists  and  doctors,  in  addition  to 
the  whole  spirit  and  intent  of  the  law  as  made  manifest  from  a 
general  reading  of  the  same,  that  the  legislature  never  intended  that 
the  wholesalers  should  sell  in  a  dry  unit,  although  to  give  effect  to 
sections  10,  18  and  20  it  conceded  that  wholesalers  might  continue 
to  keep  their  warehouses  in  dry  units  and  continue  to  deliver  there- 
from so  long  as  they  had  a  stock  to  deliver  from.  The  statute  forbids 
the  shipment  of  liquor  into  a  dry  unit  to  places  other  than  residences^ 
but  the  wholesalers  readily  avoided  this  by  shipping  from  another 
state,  and  thus  getting  behind  the  United  States  government  inter- 
state commerce  law. 

To  anyone  who  has  not  given  the  statute  study  this  construction 
probably  will  sound  inconsistent,  but  a  close  analysis  of  the  statute 
by  any  unprejudiced  mind  will  surely  prove  that  this  is  the  right  in- 
terpretation. Were  the  construction  contended  for  by  the  defendant 
to  prevail,  we  would  have  wholesalers  selling  and  soliciting  in  a  dry 
unit  without  a  license,  and  without  any  restrictions  as  to  a  record 
of  sales,  while  the  competing  wholesalers  on  the  outside  in  wet 
territory  must  ilrst  secure  a  license  from  the  proper  authorities,  and 
cannot  operate  until  the  authorities  see  fit  to  grant  the  same,  and 
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general  liquor  law,  but  Is  an  Independent  enactment  for  the  abolition 
of  a  nuisance  and  in  no  way  conflicts  with  or  interferes  with  the  local 
option  law  of  1909. 

Many  close  questions  have  arisen  on  the  construction  of  yarloua 
clauses  of  the  different  sections.  For  instance,  section  9  permits 
giving  away  at  the  residence  of  a  person,  or  in  his  private  apart- 
ments; and  section  18  permits  a  delivery  by  a  wholesaler  or  manu- 
facturer at  a  person's  residence.  Question:  If  a  person  rents  a  room 
at  a  lodging  house  for  a  night,  can  he  order  a  case  of  beer  from  the 
brewery,  or  a  gallon  of  whiskey  from  a  wholesaler,  and  invite  in  his 
friends  for  the  evening  and  give  the  same  away?  The  litigious  ques- 
tion being,  when  is  a  residence  a  residence  under  the  meaning  of  the 
statute,  and  when  is  one's  private  apartments  his  private  apartments 
under  the  meaning  of  the  statute? 

Section  17  permits  the  sale  by  a  druggist  of  liquor  upon  prescrip- 
tion for  medicinal  purposes,  or  sacramental  purposes,  or  of  alcohol  for 
mechanical,  chemical  or  medicinal  purposes.  Under  the  wording  of 
the  above  quoted  statute  there  can  be  no  question  but  what  a  person 
must  have  a  prescription  to  secure  whiskey,  brandy  or  other  spirit- 
uous intoxicating  liquor  for  medicinal  purposes,  except  as  to  alcohol, 
but  it  is  a  serious  question  as  to  whether  or  not  a  druggist  would  be 
liable  for  the  sale  of  alcohol  for  medicinal,  mechanical  or  chemical 
purposes  without  a  prescription,  or  other  authority  except  the  word 
of  the  purchaser,  and  if  a  prescription  is  necessary  for  mechanical 
and  chemical  purposes,  who  is  going  to  issue  the  same?  Surely  not 
an  M.  D.  Again,  under  the  wording  of  the  statute,  what  authority 
must  a  druggist  have  in  order  to  have  a  good  defense  for  the  sale  of 
intoxicating  liquor  if  he  sells  wines  for  alleged  sacramental  purposes? 
Again,  section  18  provides,  "That  nothing  herein  shall  apply  to  any 
person  who  may  bring  into  a  dry  unit  upon  his  person,  or  as  his 
personal  baggage,  and  for  his  private  use,  intoxicating  liquor  in  ex- 
cess of  one  gallon  of  spirituous  liquor,  or  one  case  of  malt  liquor." 
Question:  Does  "private  use"  mean  that  the  individual  must  drink 
all  this  liquor  himself,  or  can  he  bring  the  liquor  into  a  dry  imit, 
secure  a  room  or  shack,  and  then  at  his  private  apartments  proceed 
to  give  away  to  his  friends?  Further,  does  the  language  "not  to  ex- 
ceed one  gallon  of  spirituous  liquor  or  one  case  of  malt  liquor"  mean 
that  the  individual  may  bring  into  the  dry  unit  at  one  time  not  to 
exceed  the  gallon  of  spirituous  liquor  and  also  not  to  exceed  one  case 
of  malt  liquor?  Or  does  it  mean  that  he  is  not  to  bring  in  to  exceed 
one  gallon  of  each  or  either?  The  same  section  also  provides  that 
shipments  of  liquor  in  continuous  transit  to  a  point  outside  the  diy 
unit  are  exempt. 

Here  is  a  practical  case  now  pending  In  a  justice  court  in  Whatoom 
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county.  A  farmer  drove  to  a  dry  unit,  left  bis  team  in  a  livery 
bam,  took  tbe  train  and  went  to  a  wet  unit  wbere  be  purcbased  and 
carried  back  quantities  of  liquor  in  excess  of  tbe  probibited  amount. 
On  tbe  way  from  tbe  train  to  tbe  livery  stable  in  tbe  dry  unit  and 
witb  tbe  liquor  in  his  possession  be  was  arrested.  He  declared  tbat 
it  was  bis  intention  to  take  tbe  liquor  to  bis  farm  for  a  bam  raising. 
Were  tbe  goods  sufficiently  in  continuous  transit  for  a  successful  de- 
fense? 

Tbere  are  otber  similar  questions  tbat  could  be  raised  on  tbe  stat- 
ute, but  tbe  writer  believes  tbat  enougb  bave  been  raised  to  occupy 
all  tbe  time  tbat  tbis  convention  bas  allotted  for  a  discussion  of  tbe 
same.  Some  of  tbese  questions  may  bave  been  decided  in  some  of  tbe 
superior  courts.  If  so,  tbe  convention  may  well  afford  tbe  time  spent 
in  learning  of  tbe  same,  for  tbe  local  option  law  is  and  will  continue 
to  be  tbe  source  of  mucb  strenuous  litigation,  and  tbe  above  and  otber 
similar  questions  tbat  migbt  be  deduced  wbile  tbe  statute  remains  as 
it  is,  will,  until  settled  by  our  supreme  court,  continue  to  perplex  tbe 
prosecutors  of  tbe  State  of  Wasbington. 
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J.  C.  Waugh,  Mt.  Vernon,  President    Dave  Hammack,  Mt  Vernon, 
Secretary. 
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1894  John  Arthur President's  Address — ^**Lawyers  In  Their 

Helations  With  the  State." 

*'       R.  A.  Ballinger "Our  Community  Property  Laws." 

"       Frank  H.  Graves "Non-Partisan    Selection    of    the    Judi- 
ciary." 

*'       Thomas  Carroll "Policy  of  Redemption  Laws." 

"       John  W.  Pratt "Government  of  Cities." 

**       Charles  S.  Fogg. ......  "Evils  of  the  Promiscuous  Appointment  of 

Receivers." 

*'       James  B.  Reavls "Our  Exemption  Laws." 

Frank  T.  Post. "The  Material  Man's  Lien." 

"       Orange  Jacobs "Reminiscences  of  the  Bench  and  Bar  of 

Washington.'* 

1895  George  M.  Forster President's  Address. 

"       George  Turner ,. "Practice  and  Procedure  In  the  State  of 

Washington.*' 

Charles  O.  Bates "Juries  and  Jury  Trials." 

^       David  B.  Bally. ....... **Stare  Decisis." 

C.  H.  Hanford "Jurisdiction  of  American  Courts,  State 

and  Federal." 

John  J.  McGilvra "The  Pioneer  Judges  and  Lawyers  of 

Washington." 

1896  Charles  S.  Fogg President's  Address — "The  Law  and  Law- 

yer in  History." 

T.  N.  Allen "Judicial  Legislation." 

"       N.  T.  Caton "Pioneer  Judges  and  Lawyers." 

Emmett  N.  Parker "Probate  Law  and  Practice  in  Washing- 
ton." 

George  Donworth "Corporations." 

R.  S.  Holt "Contributory  Negligence." 

"       James  Z.  Moore "Landlord  and  Tenant." 

Alfred  Battle "Record  Notice  and  Curative  Acts." 

••      W.  T.  Dovell "Bench  and  Bar." 

1897  Harold  Preston President's  Address. 

E.  B.  Leamlng "Philosophy  of  the  Law." 

W.  H.  Pritchard "The  Policy  and  Practical  Effect  of  Usury 

Laws." 

"       Ben  Sheeks "Some  Judicial  Opinions— A  Study." 

Austin  Mires "Irrigation  and  Water  Rights  In  the  State 

of  Washington." 

John  P.  Hoyt "Reminiscences  of  the  Bench  and  Bar  of 

Washington.' 
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TEAB.     WBITEB.  SUBJECT. 

1898  George  Turner President's  Address. 

'*       W.  C.  Sharpstein "Annexation  of  Foreign  Territory:      Its 

Constitutionality  and  Expediency." 

F.  H.  Brownell "Mining  Laws  in  Washington." 

"       James  Wickersham ....  "The  Constitution  of  China — ^A  Study  in 

Primitive  Law." 

"       Henry  M.  Hoyt "The    Legal    Effect    of    Mortgages    and 

Pledges  of  Rents  and  Profits  of  Real 

EsUte." 

"       Frederick  Bausman.... "Public  Policy  as  an  Element  of  Judicial 

Construction." 

1899  Theodore  L.  Stiles President's     Address — ^"LegislatiTe     En- 

croachments on  Private  Rights." 

"       James  G.  McClinton. .  ."Reform  in  Criminal  Procedure." 

"       Byron  MiUett "Fourtenth    Amendment   to    the    United 

States  Constitution." 

"     .  George  H.  Walker "What  Shall  Be  Done  About  the  Trusts?" 

"       E.  F.  Blaine "Decennial  of  Our  State  Constitution." 

"       Samuel  R.  Stem "The  Law  and  the  Laborer." 

1900  George  Donworth President's    Address — "The    Passins    of 

Precedent." 

Will  H.  Thompson "The  Status  of  Our  Newly-Acquired  Ter- 

.     ritory." 

Herbert  S.  Griggs "Admiralty  Practice." 

"       Charles  E.  Shepard "Limitations  on  Municipal  Indebtedness." 

"       C.  W.  Hodgdon "Government  Ownership  of  Railroads." 

J.  B.  Davidson "Needed  Reforms  in  the  Laws  of  Marriage 

and  Divorce." 

Thomas  B.  Hardin "How  Should  United  States  Senators  Be 

Elected." 

1901  Samuel  R.  Stem President's  Address. 

A.  G.  Kellam "The  Trust  Fund  Theory  of  Corporation 

Assets." 

"       T.O.Abbott "Advantages  of  the  Torrens  System  of 

Conveyancing." 

B.  G.  Krelder "Law  Reporting." 

"  Joseph  Shippen "The  Insular  Questions  and  Their  Solu- 
tion by  the  Supreme  Court  of  the  United 
States." 

1902  August  Mires President's  Address. 

Edward   Whitson "The  Course  of  Legislation  in  Washing- 
ton." 

Will  G.  Graves "Stability  of  Legal  Principles— A  Thing 

of  the  Past" 

"  Arthur  Remington "Railway  and  Transportation  Commis- 
sions." 
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YEAR.  WBITEB.  SUBJECT. 

**       C.  H.  Hanford "Conflicting    Decisions    of    Federal    and 

State  Courts." 

"  Orange   Jacobs "Reminiscences  of  Bench  and  Bar." 

"  Edward  Pruyn Poem — "A  Day  in  Court" 

1903  R.  O.  Hudson President's  Address— "Trusts." 

"  F.  D.  Nash "Street  Assessments." 

"       N.  T.  Caton "Some   Pioneer   Judges   and   Lawyers   I 

Have  Known." 

"       L.  Frank  Brown "The  Use  and  Abuse  of  the  Labor  Union." 

"       Thomas  Burke "The    Life    and    Character   of   John    B. 

Allen." 

John  T.  Condon "A  Theory  of  Legal  Obligation." 

"       James  B.  Reavis "Taxation  of  Franchises." 

1904  W.  A.  Peters President's  Address. 

"       Carrol  B.  Graves "The  Desirability  of  Harmonizing  State 

and  Federal  Statutes  on  Irrigation." 

EL  C.  Macdonald "Relief  of  Our  State  and  Federal  Courts." 

Alfred  Battle For   Afllrmative  of:    "Should   the   State 

Permit  Corporations  to  Own  and  Vote 
Stock  in  Other  Corporations?" 

Theo.  L.  Stiles For  Negative  of:  "Should  the  State  Per- 
mit Corporations  to  Own  and  Vote 
Stock  in  Other  Corporations?" 

1905  Edward  Whitson President's  Address. 

"       S.  M.  Bruce ."The  Jury  System." 

Harvey  L.  Johnson.... "The  Development  of  the  Law  of  Labor 

and  Labor  Organizations." 

Geo.  Ladd  Munn "The  Community  Property  Law  and  Non- 

Residents." 

C.  C.  Gose "Is  the  Provision  of  Our  State  Constitu- 

tion  Relative  to  Private  Ways  of  Neces- 
sity in  Conflict  with  the  Fourteenth 
Amendment?" 

1906  Francis  H.  Brownell... President's  Address. 
Frank  H.  Rudkin "The  Court's  Work." 

"       Geo.  B.  Wright "Some  Questions  of  Real  Estate  Law." 

Henry  McLean "The     Evolution    of    State    Legislative 

Methods." 

James  M.  Ashton "Maritime  Law." 

J.  B.  Bridges "Log  Booms  on  Navigable  Rivers." 

1907  E.  C.  Hughes President's  Address. 

James  R.  Garfleld "The  Commerce  Clause  of  the  Constitu- 

Secretary  of  Interior        tion." 

H.  E.  Hadley "The  Lawyer  Under  Fire." 

"       F.  T.  Post "Our  Community  Property  Law." 

"       W.  H.  Abel "Navigable  Waters." 

H.  G.  Rowland "Tide  Lands." 
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TEAR.  WBITBS.  SUBJECT. 

"       James  F.  Ailshie,  Chief 

Justice  of  Idaho "The  Lawyer  as  a  Conaeryative. 

Dr.  Elmer  EL  Heg "Our  Sanitary  Laws." 

Chas.  W.  Fairbanks, 
Vice-President  of  the 
United  States. "The  Lawyer." 

1908  A.  G.  Avery President's  Address. 

1909  J.  B.  Bridges President's  Address. 

James  E.  Babb,  Lewis- 
ton,  Idaho .."Effect  of  Chrerruling  Opinion  of  Court  of 

Last   Resort   on    Rights   Acquired    on 

Opinion  Overruled.'* 
W.    W,    Cotton,    Port- 
land, Ore "Due  Process  of  Law  in  Connection  With 

Railroad  Rate  Legislation." 
Robert  Cassidy,  K.  C, 
Vancouver,  B.  C "Courts  of  Canada." 

1910  C.  C.  Gose President's  Address. 

"       Ira  Bronson "Admiralty  Jurisdiction." 

Charles  W.  Dorr "Federal  and  State  Control  of  Waters,  In- 
cluding Fisheries." 

George  Don  worth "The  Work  of  Some  of  Our  Late  Asso- 
ciate Justices  of  the  United  States  Su- 
preme Court" 

"       Benjamin  S.  Grosscup.."The  Late  Chief  Justice  Fuller." 

1911  Clinton  W.  Howard.  ...President's  Address. 
"       Stephen  J.  Chadwick... "Delays  of  Courts." 

Fred  H.  Peterson "The  Courts  of  Germany." 

Frank  S.  Dietrich "The  Facts  in  the  Case." 

T.  J.  Walsh "The  Recall  of  Judges." 

"       Russell  L.  Dunn "The  Ownership  of  Property  in  the  United 

States    by    the    Federal    Government, 
Whether  as  Proprietor  or  Sovereign." 

W.  T.  Dovell "The  Late  Edward  Whitson." 

1912  W.  T.  Dovell President's  Address. 

W.  W.  Black "Should  the  Constitutionality  of  SUtutes 

Be  Determined  Before  the  Law  Goes 
into  Effectr* 

W.  C.  Bristol "The  Initiative  and  Referendum." 

F.  V.  Brown "The  Recall  of  Judges." 

Oscar  Cain "Modern  Tendencies  of  Legislation." 

Jesse  B.  Roote "A  Government  of  Laws  and  an  Independ- 
ent Judiciary." 
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